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FIRST PART 
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INSTITUTES 
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FIRST PART 
Ginétitutes of the Waws of England: 
OR, A. 


NOT THE NAME OF THE AUTHOR ONLY, BUT OF THE LAW ITSELF. 





Quid te vana juvant misere ludibria charte ? 
Hoc lege, quod possis dicere jure mewm est. Maar. 


Majer hereditas venit unicuique nostrum à jure et legibus, quèm à parentibus. Ciczre. 


Hec ego grandævus posui tibi, candide lector, 


| 
COMMENTARY UPON LITTLETON : 
Authore EDWARDO COKE, MiLiTe. 


MD > 3 nn 
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Reviszep anv CorrEecTED, with Additions of NOTES, REFERENCES, 
and PROPER TABLES. 


Bx FRANCIS HARGRAVE AND CHARLES BUTLER, 
ESQUIRES, OF LINCOLN’S-INN. 
INCLUDING ALSO THE NOTES OF 
Lord Chief Justice HALE and Lord Chancellor NOTTINGHAM : 
am a 
An ANALYSIS of LITTLETON, written by an unknown Hand in 1658-9. 
TO WHICH ARE NOW ADDED, CONSIDERARLE IMPROVEMENTS, 

By THOMAS DAY, Esa. 
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! PHILADELPHIA : | 


PUBLISHED BY JOHNSON AND WARNER, AND 
SAMUEL R. FISHER, Jr. 


"1812. . 


UE Eee 


ADVERTISEMENT 


TO TRE FIRST AMERICAN EDITION. 


THE improvements attempted in this edition relate to 
the general index, and the annotations of former editors. 
In revising the index, the text of Littleton and the com- 
mentary of Coke, were examined sentence by sentence 
throughout the work, and compared with the index. The 
errors and deficiencies were thus discovered ; the former 
were immediately corrected, and the latter supplied. ‘The 
plan was also varied in some degree, and the form mo- 
dernized. To the annotations of Hargrave and Butler, 
additions have been made, in which some notice has been 
taken of the principal decisions which have since appear- 
ed in England and in the United States, upon the same 
or analagous points. À list of the cases cited by the pre- 
sent editor is prefixed to the third volume, and a separate 


index to the principal matters in his own notes is append- 
ed. 
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TO THE RIGHT HONOURABLE 


EDWARD, LORD THURLOW. 
BARON THURLOW OF ASHFIELD, 


IN THE COUNTY OF SUFFOLK, 


LORD HIGH CHANCELLOR OF GREAT BRITAIN, 


THIS WORK 


WITH HIS LORDSHIP’S PERMISSION, 


RESPECTFULLY DEDICATED. 
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THE 
EDITOR’S 


ADDRESS TO THE PUBLIC. 


HE very high and advanced price, at which these’ edi- 

tion of Sir Edward Coke's Firat Unatitute, or Commen‘ary 
ufion Littleton, bas been sold for a long time past. is a proof, 
that a 2ew edition is now wanted in order to supply the public 
demand. This of itself may be thought a sufficient reason for 
offering a new edition; but another, and more corent motive 
concurs in inducing to such a proposal; for, notwithstanding 
the advantages, which may have been given to the t-n/h, elenenth, 
and fevr'fth editions, there still remains an ample field for fur- 
ther improvements. It is not intended, bv this observation, in 
the least to derogate from the merit of those three editions; of 
which the tenth and e/eventh are nart'cularlv thought by. some to 
deserve commendation, as well on account of the care and in- 
dustry exerted in correcting the errors of former imn-essions, 
as on account of the knowledge and judpment shewn ‘n the ad- 
ditional notes and references. Buta work like Sir FAward 
Coke’s Commentary, so crouded with references to other books 
and authorities, will ever leave room for corrections; and being 
written onasubject so dependent, as the law necessarilv is. on 
the opinions of the time fresent, and so frequently undergo- 
ing changes by actsof the legislature, will continually call for 
additions. These considerations may suffice to evince the pro- 
priety ofattempting a new edition : but something further is re- 
quisite to recommend that now offered to the public; and there- 


fore the editor will explain the plan on which he proposesto 
conduct it. 


Littleton’s Tenures and Sir Fdward Coke’s Commentaru willbe 
printed from the second edition, that being generally esteemed the 
most correct one of the Commentary ; but it will be occasionally 
compared with the frst and ofher editions, a/! of which have been 
procured for that purpose. Also thetext of Littleton will be col- 
lated with the Rohan edition, which wasthat preferred by Sir 
Edward Coke, and a still ear’ier one by Lettou and Vechiinia, 
which was printed in the life time of Littleton, or within avear 
after his death, and has never yet been made use of in any edition 
of the Commentary. Forthe use ofthese two most curious and 
scarce editions of Littleton, the editor is indebted to the kindness 
ofone, whose namo he should think it an honour to be at liberty 


Vor. I. A 
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tomention. The editor is also provided with the curious editions 
of Littleton by /-yxs07 and Kedman, which are the nextin date 
tothe Kohan edition. He is possessed too ofan editionin 1534 
by Rastell, and of most of the «Aer editions of Littleton, which 
are very numerous ; butthese latter, not being of so great aut).o- 
rity, will seldom be consulted. Itis proper to add, that the editor 
preposes to give the various readings offour or five of the earliest 
cditions of Littleton, which has never been attempted before. 
But no various readings will be given, except where they appear 
to the editor suhsranrially to affect the sensc of the author“; and 
therefore the reader will not find a». inthe fret section; the dif- 
ference of the several editions, so far as regards that section, 
being apparently quite immaterial. Astorefcrences, those in the 
Jirs ,«e ond, and o’h-r editions of Sir Edward Coke’s Comment: 
before the é¢rth, having been made by Sir Edward Coke himself, 
willbe wholly retained, with such corrections only of apparent 
mistakes as shall occur to the editor. Many ofthe additional re- 
references in the fenth, e.eventh, and tw:ifth editions will also be’ 
retained ; it being intended only to omit such as the editor shall: 
discover to be plainly foreign to the purpose. The editor is 
aware, that even some of Sir Edward Coke’s own references have 
been complained of as not pertinent; which, when the prodi- 
gious number of them, and the great variety of public and pri- 
vate affairs which commanded his attention through life, ure 
considered, may be accounted for, without any great reflection 
onhis care and accuracy. But the editor would deem ita pre- 
sumption in him to omit any part of the or ginal work; though, 
in respect to the refcrences, such a liberty is in very numerous 
instances taken in the 4we/frh edition ¢; and besides, he would by 
nomeans be understood to engage for an examination of every 
reference with the book cited, which is a tusk far greaterthan 
his 


* This may seem not quite consistent with sometimes giving the word 
Note as a various reading; but the reason of it 13, that Littleton is 
thoupnt by Sir Edward Coke to use the word Nota in a sense peculiarly 
significant. See Co. Litt. 22. a—The various readings of Littleton, ta- 
ken from the edition by Lettou and Mechlinia, will be distinguised by L. 
and .3£ those from the Rohan edition by Joh. those from Punson’s edi- 
tion by FP. and those from Kedman's edition by Red and if'a reading 
should be taken from any other edition, it will be parucularly mentioned. 
In Redman's edition there are references to cases in some of the more an- 
cient Year Books, which it was once intended to have given as part of 
the various readings from Redman; but, on re-cunsideration, they do not 
appear of sufficient consequence to be taken notice of. 

-+ The editor has not yet found such a liberty taken in any edition, ex- 
cept the twelfth; but in that the omission of Lord Coke’s reti rences is 
very frequent indeed, and he doubts whether many pages can be found 
without instances of it. In several pages he finds twenty or thirty referen- 
ces omitted, and in some forty or Afty. The truth ofthis will appear by 
examining fol. 4. b. and 5. a. of the twelfth edition with the same fo- 
lios in any preceding one. The editor would not be so early in making 
this observation, if it was not with a view to shew how unaccountable it 
is, that notwithstanding this suppression of a great part of the authorities, 
ow which lord Coke founds his opinions, the twelfth edition. should sell 
for six pounds, whilst the price of some of the more early editions, though 
they contain the whele of the original work, and therefore are infinitely 


more valuable, is scarce as many shillings. 


TO THE PUBLIC. 


his other avocations will allow him to engage in*. Further, it 
Is proposed by the editor, to give some additional references, 
particularly to the Reports published since the ¢z U/th edition; 
and some notes; but heavoids promising a grea number ofeither, 
lest he shouid unde take more than he may hereafter be able to 
zccomplish. However, in order to make amends for the small- 
ness of the number of new notes and references +, great care shall 
be taken in the choice of them; andthey shall be so expressed, 
as clearly to shew whether they tend toconfirm, to question. to 
contradict, or to illustrate, the doctrine advanced in the text; a 
distinction very requisite for the convenicnce and information of 
the reader, though in new editions of law-books too frequently 
neglected. In the eleventh and twelfth editions, the new re- 
ferences are not distinguished from Sir Edward Coke’s: butin 
this present edition it is thought proper to acquaint the reader, 
which belong to him, and which to his respective editors; and 
for that purpose, the additional references, taken from the entA, 
eleventh, and twe fth editions, will be enclosed between farenthe- 
ses; and those, with the notes by the editor of this edition, with 
the various readings of Littleton, will be referred to by figures, 


and placed at the bottom ofthe page. Such a discrimination _ 


is a justice due to those from whom the references proceed, 
particularly to Sir Edward Coke; and, at the same time, must 
be a satisfaction to the reader The eleventh and ‘we/fth edi- 
tions contain some notes and additions, shewing the alterations 
in the laws since the time of Sir Edward Coke, which were 
printed separately at the end of the work. This has been found 
inconvenient; and therefore, in the present edition, they will be 
placed in the margin ofthe book where they res ectively apply; 
except such of them as the editor shall find improper to be re- 
tained, or such as shall consist of extracts from acts of parlia- 
ment, which, being too long for marginal insertion, will be 
Omitted; and it is hoped, that the omission of those extracts 
will not be disapproved of, as a short reference to the statutes 
themselves, with an intimation that they have altered the law, 
will be substituted, which will equally answer the purpose of 
apprizing the reader}.—Jn all the former editions, the French 

text 


® It is necessary to mention this, lest the continuation of those mistak- 
en references by lord Coke, which are to be found in all the former edi- 
tions, should be imputed to the inattention of the editor of the present 


. edition, and as a negligence not consistent with his engagements to the 


public. The editor ma » that many of the mistakes are of such a 
kind, that to correct them, and to refer to the books or authorities in- 
tended, would exceed his utmost diligence and power. _ | 

t At first the editor doubted, whether it would be in his power to give 
the time necessary for writing many notes and references; but this first 
number of the work, he hopes, will convince his readers, how anxious he 
isto furnish a great number; and he will exert himself to the utmost in 
order to continue the work on the same enlarged plan. Having engaged 
in the undertaking, he is resolved at all events to make great saerifices, 
rather than suffer it to languish in his hands. 

+ The notes added in the 1ith and 13th editions, exclusive of extracts 
from acts of parliaments, are 20 few, that all put together scarce amount 
toso much as the additional matter given by the editor of the prev 
sent edition in his first number; and he is now doubtful, whether he 
sball retain any of them in their original form. However, if he should, 
they shall be distinguished in the uranner above mentioned. 
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text of Littleton’s Tenures, and the whole of Sir Edward 
Coke’s Commentary, were printed in the d/ack letter; but in 
this edition only Roman and Italic letters will be used’ which, 
it is presumed, will be both an agreeable and useful alteration 
in the printing; the dark letter being generally deemed less 
pleasing, and more fatiguing to the sight, than either of the 
others. ~In respectto the Index to the First Institute, it is at 
present intended, that it shall be the same as in the e/eventh and 
tweifth editions ; the editor thinking that having already under- 
taken so much, it would be imprudent to pledge himself still 
further, by entering into any engagement for making additions 
to the Index. s 


To the ninth and subseguent editions were added Sir Ed- 
ward Coke’s Readings on the Statute of Fines, andon Bail 
and Alainprize; to the tenth, eleventh, and twelfth, was added 
his Cufryholder; and to the two latter the Treatise of the Old 
Tenures was also added.  Allthese tracts will be given in 
the present edition; but with this difference, that the 
Reading on the Statute of Fines willbe in ngissh, and the 
Treatise of Old Tenures, instead of being in French only, 


‘will be accompanied with the O/d English translation, as print- 


ed at the end of the fret edition of the Zerms of the Law. 
The original French of the Old Tenures is continued, on ac- 
count of the great antiquity of the book; but in the printing, 
the déack letter will not be used *. 


Besides Sir Edward Coke’s Tracts and the Old Tenures, 
the present edition will have an Analysis of Littleton, from a 
manuscript, dated 1658-9, which has never yet been printed. 
This vinalysis is a methodical summary of Littleton, contain- 
ing not only a general view of the whole work, but also a fiartic- 
uiar one of each chapter. It accidentally fell into the hands of 
the editor. He is not informed who was the author; but it 
appears to him to be judiciously and ingeniously executed, 
and worthy of publication;. and he hopes. that. it will not be 
deemed an improper addition, more especially as it will neither 
occasion the suppression of any other matter, or increase the 
price ofthe work to the purchasers. 


To the whole will be prefixed a nèw Preface, by the editor 
of the present edition. In this prefacé, he proposes, in the 
first place, to consider the merit of Läitileton’s Tenurce and 
Sir Edward Coke’s Commentary, and to point out the excellen- 
cies ofedch; in the next place, to give a fiarficular account of 
the several editions of both; and, /detiy, to explain how this 
will differ from the former editions. 


Such is the edition of Sir Edward Coke’s First Institute, 
now submitted as a candidate for the public favour and encour- 
ägement; nor shall any exértion within the power of the editor 
be wanting to deserye them. He foregees that great pains and 

* [Towards the conclusion of thie work it was found advisable whelty te 


omit the republication of these tracts, being already printed ina separate oc- 
tavo volume. 


TO THE PUBLIC. 


labour will be necessary to the effecting a due performance of 
his engagements, and that little fame can be expected from the 
most successful exccution of an undertaking, so humble as 
scarce to exceed that of a mere editor. But still he looks for- 
ward with pleasure. His veneration for the names of Littleton 
and Coke; his admiration of their writings; his persuasion 
that an attentive contemplation of them, by the improvement it 
must produce, will be its own reward; and his zeal to be instru- 
mental in exhibiting them to the public eye, pure, genuine, 
and undisguised, and with as many advantages as a faithful and 
industrious editor can bestow : these were the considerations, 
which chicfly prompted him to commence the undertaking; 
and these, he trusts, will continue to animate him till it is com- 
pleted. If, by perseverance and an unremitting ardour, the edie 
tor should succeed in his endeavours, he will then have the plea- 
sing satisfaction of reflecting, that his labours have been useful, 
instructive, and agreeable to himself, and, at the same time, 
not wholly unprofitable or unacceptable to the community *. 


FRA. HARGRAVE. 


© From some late circumstances there is reason to hend, that 
the editor’s situation in respect to the work he has undertaken is greatly 
misunderstood. The intire conduct of the edition is intrusted to him ; 
but he is not the proprietor of it; nor is he personally interested in the 
loes or profits, which may attend the publication. His engagements to 
the propricters of the edition are of a very muted kind. Those he has en- 
tered into with the public are very extensive. For the former engage- 
monts, a benefit, which was offered without any application on his part, 
is secured to him, independently of the event of the publication ; but he 
can truly say, that it was the least of the considerations, which induced 
him to undertake the work, and that he would still chearfully renounce 
it, if by so doing he could render the work more valuable to the public. 
For his latter e ments he desires no other reward, than the approba- 
tion of those for w benefit his labours are intended.—The editor 
finds, that several respectable persons have expressed surprize at 
lishing the work by Vimbers. This mode of publication, though, in it- 
self, not liable to any great exception, has, by the abuse of it, become 
rather disreputable in the appearance; and therefore when it was first 
proposed to the editor by the proprietors of the Edition, be objected to 
it. Buton considering the great and immediate expences incident to 
their undertaking, and the other reasons urged by them, they were found 
too cogent to be resisted ; and the editor was the more easily induced to 
acquiesce, because hefound the proprietor smost ready to put themselves 
to every expence which he recommended, for the purpose of rendering 
the work more acceptable to the public. 
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ADDRESS 


FROM 
Mr. HARGRAVE, 


ANNOUNCING HIS RELINQUISHMENT OF 
THIS WORK, &e. 


] R. HARGRAVE, the editor of so much of the New 

EDITION oF COKE UPON LITTLETON as has heen 
published, at length finds his relinquishment of the under- 
taking in an unfinished state quite unavoidahle. Nume- 
rons and severe are the sacrifices, which he has heretofore 
made, in order to accomplish the original proposals in 
their fullest extent. To this moment he feels the effect 
of those sacrifices ; nor is he likely ever to conquer whol- 
lv the disadvantage already incurred from them. But it 
might be improper and disgusting to enter into particulars 
upon this head, which in its nature is too personal to the 
editor to be interesting to others. He will therefore be 
eontent with generally declaring, that his situation is he- 
eome such, as to render him unequal to any longer sus- 
taining the weight of those Jahours, which he has ever 
found incident to the work upon the extended plan of anno- 
tation adopted by him from the commencement of the edi- 
tion, though certainly not belonging to it from the very lim- 
ited professions and terms originally held out tothe Public. 
It is from personal considerations, and in his own defence, 
that he thus adverts to having passed the bounds of the first 
undertaking in the actual execution: because, as he feels 
himself open to censnre, from those indisposed to yield to 
indulgent construetion, for having done tess than he 
promised, he too plainly sees the necessity of striving to 
soften such censure by the recollection of his having also 
done More. Intruth, had he not rasbly exceeded the limits 
first preseribed, by wandering into the wide field of anno- 
tation, it is most probable, that the wHore of the edition 
would have been finished long ago, and consequently that 
the editor would not now have to mortify himself by apol- 
ogizing for executing only onf HALF oF 1T*. This to 
be sure is the most favourable noint of view for the editor ; 
its tendency being to shew, that his excess of zeal to ren- 
der the edition vaALUABLE has heen one cause of his finally 
leaving it mmperrect. Ifit shall be thought proper by 


° The Coxe upon LiTTLeTon, exclusive of the Preface and Index, 
consists of 395 folios, or 786 pages. Mr. Hancrave has p 
in the new edition, and actually published to the end of folio 190 or 
page 380, which is exactly 13 folios short of one half of the worth 
owecrs 
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others kindly to receive the editor’s apology in this form, 
it will qualify his unhappiness at the painful and trying 
moment of separation from avery favourite work before 
its advancement into maturity. Shoulda less indulgent 
construction be applied to the editor, it will deeply wound 
feelings already enough exercised; but from a con- 
sciousness of being open to some degree ef exception for 
what rigid observers may style an undefeasible abandon- 
ment of a work so long promised to be compleated, he 
must in that case kiss therod, and submit himself to the 
severity of animadversion with a patient humility. 


It is no small consolation to Mr. Hargrave to accom- 
pany this recital of his failure in the edition, with infor- 
mation of its having fallen into the hands of a professional 
gentleman } of such a description, as to warrant expecting 
from him a quiek and able executionof the remainder of the 
undertaking. As Mr. Hargrave understands, his successor 
is prompted to engage in the work by an extreme partiali- 
ty for it, and from having heen in the habit of studying and 
annotating onthe COKE upon LITTLETON. He alse pos- 
sesses the important advantage of having long practised 
in the conveyancing line; to which, as Mr. Hargrave 
can speak from his own experience as a harrister in that 
branch of the law, a familiarity with the law of real prop- 
erty, and consequently with the writings of LITTLETON 
and Coke, is peculiarly essential. These and other con- 
siderations claim from Mr. Hargrave much beyond a 
hope, that the depending edition of Coxe upon Lirrie- 
Ton will gain considerably by change of the editor ; and 
that the new adventurer in this arduous undertaking will 
stamp the remainder of the edition with much greater va- 
lue than could be reached by any efforts however vigorous 


from the original editor. 
FRA. HARGRAVE. 
Boswell-Court, 18 Jan. 4785. 


} Cuagzues Burusn, of Lincoln’s-Ing, Esquire. 
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PREFACE 


TO THE 


THIRTEENTH EDITION. 


HE reputatio of LITTLETON’S TREATISE on TEN- General obser- 

URES is too well established, to require any mention of the vations on Lit- 

praises which the most respectable writers of our country have be- tletons’s Ten- 

stowed on it. No work on our laws has been more warmly or gener- “T°* 

ally applauded by them. But some foreign writers have spoken of it 
in very different terms. At the head of these is Hottoman, who, in 
his Treatise ‘ De Verbis feudadalibus,” thus expresses himself : 
“Stephanus Pasquerius excellenti vir ingenio, et inter Parisienses 
“causidicos dicendi facultate præstans, libellum mihi Anglicanum 
“ Littletonium dexit, quod Feudorum Anglicorum Jura expoñuntur 
“ ita incondité, absurdè, et inconcinné scriptum, ut facilè appareat, 
“ verissimum esse, quod Polydorus Virgilius, in Anglicâ Historia, 
“de Jure Anglicano testatus est, stultitiam in eo libro, cum malitia, 
“et calumniandi studio, certare.” This passage from Hottoman is 
ated without any disapprobation inthe sixth edition of Struvius’s 
Bibliotheca Juris Selecta; but in the 8th edition of that work 
(Jenz 1736) it is qualified by the words “ singularia sed parum apta 
“sunt, quæ Franciscus Hottomanus profert, &c.”  Gatsert, in 
his “ Commentatio Juris exotici Historico-Literaria de Jurc com- 
muni Anglix,” (Gottingen 1765) gives the following account of Lit. 
tleton and his works: “ Æqualis huic, tempore, ast dvctrina fama 
“et meritis longe superior fuit, immortalitatem noininis apud poste- 
“nos, si quis unquam merito consecutus, Thomas Littleton ; a quo 
“juris studiam inchoant hodie Angh, plane ut suum olim, ab edicto 
“Pretoris et XII Tabulis, Romani. Hic igitur ICtus, absolutis 
“disciplinis academicis, jura patria mox-cum plausu in Interiori 
“Templo Londinensi, quz paulo ante ibidem didicerat, aliquantum 
“temporis professus, ab Henrico VI. ad officium primo judicandi in 
“curia Palatii vocatus est. Advocati deinde ac procuratoris regii 
“ (king’s serjeant) muneri a° 1655 admotus, judexque porro ambu- 
“latorius factus provincialis, (justice of assizes) et tandem inter 
“ jadicantes communium placitorum curiæ a® 1466 ab Edoardo IV. 
| “ relatus, dignus habitus est, qui multum ampliori, quam solebat, 
“ stipendio ordinisque adeo Balnei honoribus a 1475 donaretur. 
“ Vivere desiit a® 1533*—Unicum librum scripsit, sed qui plurium 
“loco est, si spectas eruditionem et argumentum. In eoexcussit 
“doctrinam juris patrii dificilimam, gravissimam, usuque quoti- 
“ diano maxime commendabilem ; qualia nempe, et quotuplicia sint 
“feuda Angliz, quenam eorum jura, obligationes, præstationes 
“ atque servitia. In usus quidem Richardi filii, et aliorum quo- 
“rundam ad explicanda illis capita aliquot opusculi pz Txnuris 
4 ab 


+ This is a strange mistake, as Littleton died in 1482: 
Ver. L B 


PREFACE TO THE 
“ ab incerto auctore Edoardi III, ævo conscripti. Gallice primo 
“ fuit compositus, mox Gallice deinde sæpius et Anglice, mox vero 
* Gallice et Latine, typis excusus. Viginti quinque servitiorum 
“feudalinm genera statuit, que tribus libris, in quos omne opus 
“ disperitur, persecutus est. Titulum hunc esse voluit Or TEN- 
“URES. In anno editionis originariæ a Cokio qui 4° 1533 ponit 
“ dissentiunt, eamque circa ..° 1477 non dieu post inventam typo- 
“ graphiz artem prodiisse, valde vero similiter statuunt Biographi 
‘ Brit. vol. V. qui cum Nicholsono, p. 233. late etiam de argumento 
“imprimis, et divisione libri agunt. Editio duodecima 1738 lu- 
“ cem vidit. Cokiusin præfatione sui ad Littletonum Commenta- 
ri, de quo mox disseram, inter plura quz auctorem concernunt 
“ejusque opus XV. ICtos nominis magni alios appellat, qui eodem 
“tempore floruerunt. Exhibit præterea imaginem Littletonianam. 
# Czterim liber ob methodi brevitatem, argumentandi subtilitatem, 
‘ atque dictorum ordinem, laudem omnino meretur; sed nec minus 
“ fatendum est, adeosæpissime obscuritati bonum hominem studu- 
«tisse, ut ænigmata legum maluisse, quam præcepta, tradere vid- 
“eatur. Multa jam immutata esse, plura inveterata atque obsoleta, 
“non urgeo. Interim communis ICtorum Anglorum hzc vox est 


. “ perfectissimum et absolutissimum hoc opus esse ex omnibus quz 
“ ungam in ulla scientia humana scripta sint que unquam proferre 


“ potuerit hominis ingenium ; non intelligere qui culpent. Ita parum 
‘ abest, quin credant, falli eum fuisse nescium !” 


The English reader will probably be surprised at these accounts 
of Littleton. Hottoman has the reputation of great learning, and 
elegant writing ; but he has been blamed very generally for the con- 


temptuous language with which he speaks even of the writers of his 
own civil law. | ; 


Gravina, while he mentions his endowments, both natural and 
acquired, with admiration, censures his abuse of other judicial wri- 
ters with great severity. Speaking of him, he says, “ Non modo in 
“ Accursianis et Bartolinis interpretibus reprehendendis, sed in ipso 
‘ Triboniano perpetuo exagitando, collectam tota vita opinionem 
*‘ verecundiæ atque modestiæ, prorsus amisit.” Grav. lib. 1. §. 179. 


Cujas also was supposed to allude to him ina passage of his 
works, where having occasion to mention the writers who find fault 
with the disposition and arrangement of the civil law, he says, 
** Quam illi sunt imperitissimi! nam neque quid ars sit sciunt ; 
“ neque artem digestorum aut principia certa juris ulla perceperunt 
“‘unquam ; suaves tamen ad ridendi materiam.” 


But Hottoman’s general disposition to abuse, is not the only cir- 
eumstauce by which his virulent censure of Littleton may be accoun- 
ted for. Full of the doctrines of the feudal laws of his own country, 
he might expect to find doctrines ofa similar nature in Littleton, 
Without adverting that the greatest part of Littleton’s work treats of 
the subordinate and practical part of the laws of England, which, 
like thatof every other country, is in a great degree peculiar to 
itself, and bears but a remote analogy to those o! other countries. 
It is allowed, that the feudal polity of the different countries of 
Europe is derived from the same origin; that there ix a Yaatked 
similitude in their prineipal institutions ; and a singelar uniformity 
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in the history of their rise, perfection, decline, and fall But the 
more we go from a view of their general constitutions and govern- 
ments to a view of their particular laws and customs, the less this 
similitude and uniformity are discoverable. 


Thus the history of every country where the feudal laws heve 
prevailed, while it presents us, on the one hand, with an account of 
the many restraints imposed by them upon alienation, and of the 
many methods which have been taken to make property unaliena- 
ble, presents us, on the other, with an account of the different arts 
which have been used toelude those restraints, and to make prop- 
erty free. This is as observable in the law of England, as itis in 
the law of any other country. 


Bat the mode by which it has been effected in England, is pecul- 
sar to England. Inother countries where a liberty of alienation 
has been introduced, it has rested on a kind of compromise with the 
lord, by paying him a certain fine ; and a kind of compromise with 
the relations of the feudatory, by allowing them a right of redemp- 
tion, commonly called the “jus retractus.” But the steps by 
which a free alienation of property has obtained ground in England 
are very different. In England an unlimited freedom of aliening 
socage and military land was soon allowed ; the practice of sub-in- 
feudation was soon abolished ; the alienation of lands was restrained 
by the introduction of conditional fees, and afterwards by the intro- 
duction of estates tail; entails from their first establishment were 
greatly discountenanced by the courts of justice, and they were elu- 
ded by the doctrines of discontinuance and warranty. Inthe course 
of time, a fine was made a bar tothe claims of the issue in t:il, and 
a common recovery to the claims both of the issue and of those in 
remainder and reversion. Most of these circumstances are pecul- 
iar tothe History of England. Hence an English reader, who 
opens the writings of the foreign feudists with an expectation of find- 
ing there something applicabie to the practical parts of the law of 
his own country, respecting the alienation of landed property, will 
be greatly disappointed. He will find the most positive prohibition 
of aliening the fee without the consent of the lord: he will find very 
nice and subtle disquisitions of what amounts to an alienation: he 
will find that, in some countries, the lord’s consent still continues a 
favour ; that in others it is a right, which the tenant may claim on 
rendering a certain tine. In short, he will find the works of foreign 
feudists filled with accounts of the “jus retractus,” or “droit de 
rachat,” the “ retraite lignager,” andthe “ droit des lods et des 
ventes ;” but he will hardly find the words, or any thing equivalent 
to the words, conditional fee, estate tail, discontinuance, warranty, 
fine, or recovery, in the sense in which we use them. 


The same may be observed on the doctrine of conditions. Ac- 
cording to the strict principles of the feudal law, nu conditions could 
be annexed toa fief, except the implie conditions to which eve- 
ry fief was subject, from the obligation of service on the part of the 
tenant, and the obligation of protection on the part of the lord. Ev 
ery fief to which any express or conventionary condition was annex- 
ed, was, from that very circumstance, ranked among improper 
fiefs. But fiefs in England were at all times susceptible of every 
kind of condition. 


It 
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It would be easy to pursue these observations through the subse- 
quent chapters of Littleton’s Treatise. If even we consider the 
subject on a more extensive scale, we shall find some circumstances 
peculiar to the English law, which must necessarily occasion a ve- 
ry essential and marked difference between the constitution and 
forms of the government of England and the constitution and forms 
of the government of other countries. Such are the universal con- 
version of allodial lands into fiefs ; the total abolition of sub-infeuda- 
tion ; the freedom of alienation of estates in fee-simple ; and the 
limited and dependant situation of our nobility, when contrasted 
with the situation of the high nobility of foreign countries: all these 
are peculiar in a great measure to our laws. It follows, that our 
writers must be silent on many of the topics which fill the immense 
volumes of foreign feudists ; and they, from the same circumstance, 
must be equally silent on many af the subjects which are discussed 


. by our writers. That this is so, will appear to every person con- 


versant with the ancient writers on our laws, who will give a cur- 
sory look at the writers on the feudal laws of cther countries. Nothing 
in this respect can be more different than those parts of the writings 
of Bracton, Britton, Fleta, Littleton, sir Edward Coke, and sir 
William Blackstone, which treat of landed property, and the 
books of the fiefs, Cujas’s Commentary upon them, the various 
treatises on feudal matters collected in the 10th and 11th volumes 
of the “ Tractatus Tractatuum *, Du Moulins’s Commentarii in 
“ priores tres Titulos Consuetudinis Parisiensis +,” or the more 
modern treatises of Monsieur Germain Antoine Gyotte t, and 
Monsieur Hervé. 


* The title of this work is, '“ Oceanus Juris, sive Tractatus Tract- 
atuum Juris universi, duce et auspice Gregorio 13. in unum congesti, a 
“Fr. Zilletti.” There are two editions of this work, both printed at 
Venice ; the first in 1548, the second in 1584. The first edition is in 16 
tomes, generally bound in 12 volumes; the second is in 18 tomes, gene- 
rally bound in 29 volumes. The arrangement of this work is greatly ad- 
mired; but it is not a work in great request, even in those countries 
which are governed by the civil law. 


¢ This is usually the first treatise printed in the general collection of 
his.works. An abridgement of it was published in 1773 by Mr. Henrion 
de Pensey, under the title of “ Traité des Fiefs de Du Moulin, Analysé 
et “ Conferé avec les autres Feudistes.” | 


# The title of this work is, “ Traité des Matieres Feodales, tant pour 
le Pays Contumier que pour celuy du Droit ecrit, avec des ob serva- 
tions. Par Germaine Antoine Guyot. Paris, 1738. and Ann. Suiv. 7 
vol. in 4to.” 


$ “ Theorie des Matieres Feodales et Censüelles, ou Pon developpe 
“la Chaine de ces Maticres, dans un Ordre et sous un Aspect, quien 
* facilitent l'intelligence, y repandent de nouvelles Lumieres, et me- 
* nent a des Definitions neuves des Contrats de Fiefs, & de Cens. Par 
“ Monsieur Hervé 1785. Paris, 6 vol. in 8vo” The first volume of 
this work contains an historical account of the rise, progress, and pre 
sent state of fiefsin France. In 1756, Monsieur Bouquet published one 
volume of a work entitled, “ Le Droit Public de la France.” In his 
preface to it he promised to continue and complete it in two more val- 
umes, but he is since dead, without having published any part of the 
continuation; a circumstance greatly to be regretted by the lovers of this 


These 
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These observations are offered with a view to account for the 
contemptuous manner in which the two foreign writers cited above, 
speak of Littleton. They may also account in some measure, for 
a circumstance which has been a matter of some surprize, the total 
silence of sir Edward Coke on the general doctrine of fiefs. It is 
obvious, how extremely desirous his lordship is upon every occasion 
to give the reasons of the doctrines laid down by him; and what 
forced, and sometimes even puerile reasons he assigns for them ; 
yet though so much of our law is supposed todepend upon feudal 
principles, he never once mentions the feudal law. 


“¥ do marvel many times, says sir Henry Spelman, that my 
“lord Coke, adorning our law with so many flowers of antiquity 
“and foreign learning, hath not (as I suppose) turned aside into 
“ this field, i.e. feudal learning, from whence so many roots of our 


“law have, of old, been taken and transplanted. I wish some 


“ worthy would read them diligently, and shew the several heads 
“from whence those of ours are taken. They beyond the seas are 
“ not only diligeat, but very curious in this kind :but we are all 
“ for profit and ‘ lycrando pane,’ taking what we find at market, 
“without enquiring whence it came.” But this complaint is open 
toobservation. 


There is no doubt but our laws respecting landed property are 
susceptible of great illustration from a recurrence to the general his- 
tory and principles of the feudal law. This isevident from the wri- 
tings of lord chief baron Gilbert, particularly his treatise of Ten- 
ures, in which he has very successfully explained, by feudal princi- 
ples, several of the leading points of the doctrines laid down in the 
- works of Littleton and sir Edward Coke, and shewn the real 
grounds of several of their distinctions, which otherwise appear to 
be merely arbitrary. By this he reduced them to a degree of sys- 
tem, of which till then they did not appear susceptible. His treatise, 
therefore, cannot be too much recommended to every pergon who 
wishes to make himself a complete master of the extensive and va- 
rious learning contained in the works of those writers. The same 
May be said of the writings of sir William Blackstone. Much use- 


ful information may be derived also from other writers on these sub- 
jects. 


But the reader, whose aim is to qualify himself for the practice of 
his profession, cannot be advised to extend his researches upon 
those subjects very far. The points of feudal learning, which serve 
to explain or illustrate the jurisprudence of England, are few in 
humber, and may be found in the authors we have mentioned. 


It is not impossible but further enquiries might lead to other inter- 
esting discoveries. But the knowledge absolutely necessary for eve- 


kind oflearning, as the first volume is executed in a most masterly man- 
ner. The English reader will perhaps find it the most interesting and 
instructive work that has yet appeared on the subject in the French lan- 
pure: Ifthe reader wishes to pursue his researches on the subject, 

will find some assistance from a small work printed at Frankfort in 
1799, entitled, “Joannes Adami Koppii Historia Juris Scientiz Ro- 
“manz Feodalis Privatz ac Publicz. 1 vol. 8vo.” 
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ry person to possess whois to practise the law with credit to himself 
and advantage to his clients, is of so very abstruse a nature, and 
comprehends such a variety of different matters, that the ut- 
most time which the compass of a life allows for the study, is noc 
more than sufficient for the acquisition of that branch of knowledge 
only ; still less will it allow him to enter upon the immense field of 
foreign feudality. It were greatly to be wished that some gentleman, 

of sufficient time, talents, and assiduity, would dedicate 
them to this study. Those who have read the late doctor GILBERT 
Srewart’s ‘ View of Society in Europe, in its Progress from 
«© Rudeness to Refinement,” will lament that he did not pursue 
his researches. From sucha writer, a work on this subject might 
be expected, at once entertaining, interesting, andinstructive; but 
such a work is not to be expected from a practising lawyer. What- 
ever may bethe energies of his mind, his industry, his application and 
activity, he will soon feel, that to gain an accurate and ‘extensive 
knowledge of the law, as it is practised in our courts of justice, re- 
quires them all. Thus, on the one hand, the student will find an 
advantage in some degree of research into feudal learning ; on the 
other, he will feel it necessary to bound his researches, and to 
leave, before he has made any great progress in them, the Book of 
Fiefs, and its commentators, for Littleton’s Tenures and sir Ed- 
word Coke’s Commentary *. 


If it were proper to enter into a further defence of Littleton, it 
might be done by observing, that it must be a matter of great doubt, 
whether Hottoman ever saw, or Gatzert more than saw, the work 
they soseverely censure. Hottoman, if he had read it, might think 
it inelegant and absurd; but he could not think it malicious, or in- 
dicative of a disposition to slander. Gatzert says Littleton specifies 
twenty-five kinds of feudal services. It is probable, that by services 
he meant tenures; if he did, it is obvious that he confounded those 
chapters of Littleton which treat of the nature of the feudal estate, 
with those chapters which treat of the nature of the feudal tenure : 
in every other sense the word Services, applied in this manner to 
Littleton’s work, is without a meaning—Besides, be mentions 
Latin editions of Littleton, when no edition in that language ever 
appeared. 


Infact, were it not for the general observations to which they 
naturally give rise, neither the criticism of Hottoman nor that of 
Gatzert would have been noticed. . 


When doctor Cowell, in his Law Dictionary, cited the passage 
in question from Hottoman, it raised universal indignation, and he 
expunged it from the later editions of his book. It certainly was 
unjust to impute it as a crime to doctor Cowell, that he inserted this 
citation in his work; but the manner in which it was received is a 
striking proof of the high estimation in which Littleton’s Treatise 
was held. 


® In the fifteenth edition an attempt is made to continue Mr. Hargrave’s 
enchoate note on the Feudal Tenures, and to render it as useful as the 
nature of the subject admits to the practitioner and the student. 


The 
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‘The reputation of SIR EDWARD COKE’S COMMENTARY 
is not inferior to that of the work which isthe subject of it. It is 
chjected to it, that it is defective in method. But it should be ob- 
served, thata want of method was, in some respects, inseparable 
from the nature of the undertaking. During a long life of intense 
and unremitted application to the study of the laws of England, sir 
Edward Coke had treasured up an immensity of the most valuable 
common-law learning. This he wished to present to the public, and 
chose that mode of doing it, in which, without being obliged to dwell 
‘æthose doctrines of the law which other authors might explain 
equally well, he might produce that profound and recondite learning 
which he felt himself to possess above all others. In adopting this 
plan, he appears to have judged rationally, and consequently ought 
not to be censured for a circumstance inseparable from it. 


_ It must be allowed that the style of sir Edward Coke is strongly 
tinged with the quaintness of the times in which he wrote; but itis 
accurate, expressive, and clear. That it is sometimes difficult to 
comprehend his meaning, is owing, generally speaking, to the ab- 
struseness of his subject, not to the obscurity of his language.—Ît 
has alsobeen objected to him, that the authorities he cites do not in 
many places come up to the doctrines they are brought to support. 
There appears to be some ground for this observation. Yet it should 
not be forgot, that the uncommon depth of his learning, and acute- 
ness ofhis mind, might enable him to discover connections and con- 
sequences which escape a common observer. 


It is sometimes said, that the perusal of his Commentary is now 
become useless, as many of the doctrines of law which his writings 
explain are become obsolete ; and that every thing useful in him 


‘may be found more systematically and agreeably arranged in mod- 


em writers. It must be acknowedged, that when he treats of 
these parts of the law which have been altered since his time, his 


Commentary partukes, ina certain degree, of the obsoleteness of . 


the subjects to which it is applied; but even where this is the case, 
-® generally happens that the doctrines laid down by him serve to 
illustrate other parts of the law which are stillin force. Thus,— 
_ there is no doubt but the cases which now come before the courts of 
equity, and the principles upon which they are determined, are 
extremely different in their nature from those which are the sub- 
ject of sir Edward Coke’s researches. Yet the great personages 
who have presided in those courts, have frequently recurred to the 
doctrines laid down by sir Edward Coke, tp form, explain, and 
illustrate their decrees. Hence, though portions charged upon real 
estates, for the benefit of younger children, were not known in Lit- 
tleton’s time, and not much known in the time of sir Edward Coke; 
yet on the points which arise respecting the vesting and payment of 
portions, no writings in the law are more frequently er more suc- 
cessfully applied tothan sir Edward Coke’s Commentary on Lit- 
tleton’s Chapter of Conditions. It may .also be observed, that 
notwithstanding the general tenor of the present business of our 


. Courts, cases must frequently occur which depend upon the most 


abstruse and intricate parts of the ancient law. Thus the casc of 
Jacob v. Wheate led to the discussion of escheats and uscs as 


they stood before the statute of Henry VIII. and the case of Tay- 


ler y. Herde turned on the learning of disscisins. 


But 
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But the most advantageous and, perhaps, the most proper point 
of view in which the merit and ability of sir Edward Coke’s wri- 
tings can be placed, is by considering him as the centre of modern 
and ancient law—The modern system of the law may be sup- 
posed to have taken its rise at the end of the reign of king Henry 
VIL. and to have assumed something of a regular form about the 
latter end of the reign of king Charles II. The principal features 
of this alteration are, the introduction of recoveries; conveyances 
to uses ; the testamentary disposition by wills ; the abolition of mili- 
tary tenures ; the statute of frauds and perjuries ; the establishment 
of a regular system of equitable jurisdiction ; the discontinuance of 
real actions; and the mode of trying titles to landed property by 
ejectment. There is no doubt, but, during the above period, a 
material alteration was effected in the jurisprudence of this coun- 
try: but this alteration has been effected, not so much by superse- 
ding, as by giving a new direction to the principles of the old law, 
and applying them to new subjects. Hence a knowledge of an- 
cient legal learning is absolutely necessary toa modern lawyer. 
Now sir Edward Coke’s Commentary upon Littleton is an im- 
mense repository of every thing that is most interesting or useful in 
the legal learning of ancient times. Were it not for his writings, 
We shoüld still have to search for it in the voluminous and chaotic 
Compilation of cases contained in the Year-books; or in the dry, 
though valuable Abridgments of Statham, Fitzherbert, Brooke, and 
Rolle. Every person, who has attempted, must be sensible how 
very difficult and disgusting it is, to pursue a regular investige- 
tion of any point of law through those works. The writings of 
sir Edward Coke have considerably abridged, if nut entirely taken 
away, the necessity of this labour. 


But his writings are not only a repository of ancient learning ; 
they also contain the outlines of the principal doctrines of modern 
law and equity. On the one hand, he delineates and explains the 
ancient system of law, as it stood at the accession of the Tudor 
line ; on the other, he points out the leading circumstances of the 
innovations which then began to take place. He shews the different 
restraints which our ancestors imposed on the alienation of landed 
property, the methods by which they were eluded, and the vari- 
ous modifications which property received after the free alienation 
of it was allowed. Heshews, how the notorious and public transfer 
of property by livery of seisin was superseded, by the secret and re- 
fined mode of transferring it, introduced in consequence of the sta- 
tute of uses. We may trace in his works the beginning of the dis- 
use of real actions; the tendency in the nation to convert the milita- 
ry into socage tenures , and the outlines of almost every other point 
of modern jurisprudence. Thus his writings stand between, and 
connect the ancient and modern partsof the law, and by shewing 
their mutual relation and dependency, discover the many ways by 
which they-resolve into, explain, and illustrate one another. | 


It has not yet been settled, and perhaps cannot now be settled, 
with any degree of precision, when the first EDITION of LIT- 
TLETON’s work was printed. Sir Edward Coke’s mistakes 
respecting the Rehan edition, are pointed out in the note taken 
from: the 12th edition to that part ofhis Preface. Decti Middle 

; 
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ton, in his Account of Printingin England, conjectures the edition 
by J. Lettou and W. Machlinia, to have been printed in 1481, and 
that it is the first edition. This makes the printing of the book to 
have been within six or seven years after Caxton’s introduction of 
the art into England, and within twenty-four years after the first 
invention of it. Dr. Middleten’s conjecture is supported by the 
concurrent circumstance of the time when those printers appear to 
have been in partnership; and no other edition bears evidence of a 
prior title to antiquity. Another edition of nearly equal pretensions 
to precedence with the Lettou and Machlinia edition, has lately 
appeared from the library of the late William Bayntun, esq. It 
has remained hitherto undescribed, and was probably unknown to 
all who have undertaken to notice the several editions of this work. 
At the end it is said to be printed by Machlinia alone, then living 
near Fleet-bridge: from which, and other circumstances, it is 
clearly distinguishable from the former edition. The letter used in 
printing it is less rude, and more like the modern English black 
letter, than the letter used in the joint edition of Lettou and Mach- 
linia, and the abbreviations are much less numerous.. Thesc cir-' 
cumstances afford some, though but a faint ground to suppose it pos- 
terior in date to the former. Mr. Hargrave has both these editions. 
In 1766, Mons. Houard, an Avocat inthe Parliament of Norman- 
dy, and Counseiller Echevin of the town of Dieppe, published at 
Rouen, in two volumes, the text of Littleton, with a French inter- 
pretation, notes, a glossary, and Pieces Justificatives. Many edi- 
tions of Littleton in French and English only have been published 
in small octavo, twelves, sixteens, and twenty-fours. They are 
all of them very inaccurate. The French edition in 1585 is the first 
in which the sections are numbered. An edition in French and 
English, in double columns, with a table of the principal matters, 
was printed in duodecimo in 1671. Considering the universal esti- 
mation in which Littleton’s work is held, and that it generally: is 
the first work put into a student’s hand, it is very singular, that 
since the editions by Lettou and Machlinia, and the Rohan edition, 
no correct edition of it without the Commentary has yet been pub- 
lished. The reader will hear with pleasure, that Mr. Hargrave 
has itin contemplation to favour the public with such an edition, 
and to print it in such a manner as will make it a typographical cu- 


riosity. 


The first EDITION of SIR EDWARD COKE’S COM. 
MENTARY upon Littleton was published in his life-time, in 1628 : 
it is very incorrect. The second edition was printed in 1629, and 
is supposed to have been revised by the author. The subsequent 
editions, to the eighth inclusively, seem to have been printed from 
the second, without much variation. The ninth edition includes sir 
Edward Coke’s Reading on Fines, and his Treatise on Bail and 
Mainprize. To the tenth edition are added, the Complete Copy- 
holder, with many references. In the eleventh edition the book 
intitled the Olde Tenures is inserted. At the-end, both of the 
edition of Littleton by Lettou and Machlinia and of that by Mach- 
linia only, Littleton’s work is called the “‘ Tenores Novelli,”’ todis- 
tinguish it (it is presumed) from the Treatise of “Olde Tenures.” 
The eleventh edition has also several notes and additions, tending 
principally toshew the alteration of the law since the time of Little- 

ton 
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ton and his Commentator. The twelfth and last edition was published 
in 1738. Some observations upon it may be found in Mr. Har- 
grave’s Address to the Public on his undertaking the present edi- 
tion. An Abridgement of sir Edward Coke’s Commentary was 
published in 1714, by Mr. Serjeant Hawkins; short but pointed 
observations are occasionally introduced in it, to explain the princi- 
ples of the old law, and the alterations made in it by subsequent 
statutes. ; 


Mr. Hargrave began the PRESENT EDITION, by publishing 
it in Numbers. Soon afted his publication of the First Number, he 
was favoured with lord chief justice Hale’s manuscript notes. By 
an advertisement prefixed to the Second Number, he informed the 
public that they were very numerous, as far as the Chapter of 
Knight Service ; that there were few on the subsequent parts of 
the work ; that for the communication of them, he was indebted to 
the liberal spirit of a noble lord*, who, he observed, had ever dis- 
tinguished himself as a zealous encourager of undertakings having 
the least tendency to promote science and learning ; that in the ori- 
gical, some of the notes were in Latin, but most of them in Law- 
French ; and that it was thought most convenient to give the latter in 
a literal English translation. Upon the publication of the Second 
Number, Mr. Hargrave received from sir William Jones an account 
of some few various readings from two English manuscripts of Little- 
ton’s Tenures. By an advertisenient prefixed tothe Third Num- 
ber he informed the public, that botlr of these mannscripts were in 
the public library at Cambridge, being marked Dd 11. 60. and 
M m 52; that the first was written on vellum, and was imperfect 
at the beginning, and inthe Chapter of Warranty; and that the 
second, which seemed to be the most valuable, was written on pa- 
per, and had only one leaf torn, and that its antiquity appeared 
from the following note in the first page: 


Tete liber emptus fuit in cemeterio Sti. Pauli 
London, 2744 die Julii, annoregis E. 4 20mo. 108. 6d. 


that this date shewed that the manuscript was of Littleton’s time, 
July, 20 E. 4. being in 1481, which was the year before Littleton’s 
death ; that in referring to the manuscripts, that in vellum would 
be distinguished by Vell. MS, and that in paper by Paper MS. 
With these assistances Mr. Hargrave completed that part of the 
edition which is executed by him. He then relinquished the work, 
and by an Advertisement, (which immediately precedes this Pre- 
face) he informed the public of it, and of the present editor’s under- 
taking to continue the work. 


Soon after the publication of this Advertisement, the present ed- 
itor, tlirough the obliging interference of John Holliday, esq. of 
Lincolw’s-Inn, with the executors of the will of the late sir ‘hom- 
as Parker, was favoured with a copy of the notes of lord chan- 
cellor Nottingham and lord Hale upon this work. The following 
account is given.of them in a note in sir Thomas Parker’s own hand- 
writing : | 


“The notes to this book, in my hand-writing (except one note in 
** fuliv26, b. and some modern eases), were transcribed froin a Copy of 
“the 

* The present Earl of Hardwicke. 
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* the lord chancellor Nottingham’s manuscript notes, in the margin 
‘of his lord Coke’s Commentary upon Littleton, which copy was 
“ made for the use of his son Heneage Finch, esq. solicitor-general, 
“afterwards earl of Aylesford, and is now in the possession of the 
“honourable Mr. Legge, to whose favour I am, indebted for 
“ these notes. ; 

“The notes in a different hand-writing were transcribed from a 
“copy of lord chief justice Hale’s MSS. notes in the margin of 
“Coke upon Littleton, presented by lord Hale to the father of 
. “Philip Gybbon, esq. which copy was made for the use of the hon- 
' “ourable Charles Yorke, esq. his Majesty’s solicitor-general. The 
“ book in which the notes are in the hand-writing of lord Hale, is 
“now in the possession of Mr. Gybbon ; and the book from which 
“ these notes were transcribed by the favour of Mr. Yorke, is now 
“in his possession. 

“TT. PARKER, 1758.” 


Under these circumstances the THIRTEENIT EDITION has 
been compleated in its present form. 


When it became generally known that Mr. Hargrave had relin- 
quished the work, the present editor engaged in it; but he did not 
engage in it while there was the slightest probability of its being 
undertaken by any other person: andeven then, he would not have 
engaged init, if by doing so he incurred any obligation of complet- 
ing Mr. Hargrave’s undertaking in @/{ its parts. Ife thought, an 
imperfect execution of the remaining part of the work would be 
more agreeable to the public than none ; that to present them ‘with 
the remaining part of the text of Littleton and his Commentator, 
with some references, and some notes, would be an acceptable of- 
feringto them. No other person appeared with any, and the present 
Editor’s performance does not prevent the exertions of any suture 
adventurer. 


LINCOLN’S-INN, 
Nov. 4, 1787. 
CHARLES BUTLER. 


>” 


( xxv ) 


me 2 ar ee - 


DEO, 
PATRIA, 
TIBI, 


Procemium. 


UR author, a gentleman of an ancient and a fair- 

descended family de Littleton, took his name ofa 

town so called, as that famous chief-justice sir John de 

Markham, and divers of our profession, and others, have 
one. 


Thomas de Littleton, lord of Frankley, had issue Eli- 
zabeth his only child, and did bear the arms of his ances- 
tors, viz. argent a chevron between three escalop-shells 
sable. The bearing hereof is very ancient and honoura- 
ble ; for the senators of Rome did wear bracelets of es- 
calop-shells about their arms, and the knights of the hon- 
ourable order of St. Michael in France do wear a collar 
of gold in the form of escalop-shells at this day. Here- 
of much more might be said, but it belongs unto others. 


With this Elizabeth married Thomas Westcote es- 
quire, the king’s servant in court, a gentleman ancient- 
ly descended, who bare argent, a bend between two co- 
üUss:s sable, a bordure engrayled gules, bezanty. 

But she being fair, and of a noble spirit, and having 
large possessions and inheritance from her ancestors de 
Littleton, and from her mother, the daughter and heir of 
Riehard de Quatermains, and other her ancestors (ready 
means in time to work her own desire), resolved to con- 


tinue . 
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tinue the honour of her name (as did the daughter and 
heir of Charleton, with one of the sons of Knightly, and 
divers others), and therefore prudently, whilst it was in 
her own power, provided by Westcote’s assent before 
marriage, that her issue inheritable should be called by 
the name of de Littleton. These two had issue four sons, 
Thomas, Nicholas, Edmund, and Guy, and four daugh- 
ters. 


Thomas the eldest was ourauthor, who bare his fa- 
ther’s christian name ‘Thomas, and his mother’s sur- 


name de Littleton, and the armS de Littleton also; and 


so doth his posterity bear bothna me and arms to this day. 


Camden, in his Britannia, saith thus: Thomas Little- 
ton, alias Westcote, the famous lawyer, to whose Trea- 
tise of Tenures the students of the common. law are no 
less beholden, than the civiliansto Justinian’s Institutes. 


The dignity of this fair descended family de Littleton 
hath grown up together and spread itself abroad by 
matches, with many other ancient and honourable famil- 
les, to many worthy and fruitful branches, whose posterity 
flourish at this day, and quartereth many fair coats, and 
[*] enjoyeth fruitful and opulent inheritances thereby. 


He was of the Inner-Temple, and read learncdly upon 
the statute of /V. 2. De donis conditionalibus, which we 
have. He was afterwards called ad statum et grad’ ser- 
vientis ad legem, and was steward of the court of Mar- 
shalsey of the king’s household, and for his worthiness 
was made by king Z7 6. his serjeant, and rode justice of 
assise the Northern Circuit, which places he held under 
king Æ. 4. until he, in the sixth year of his reign, con- 
stituted him one of the judges of the court of common 
pleas, and then rode Northamptonshire Circuit. The 
same king, in the 15th year of his reign, with the prince, 
and other nobles and gentlemen of ancient blood, hon- 
oured him with the knighthood of the Bath. 


He compiled this book when he was judge, after the 
fourteenth year of the reign of king Æ. 4, but the cer- 
tain time we cannot yet attain unto, but (as we conceive) 
it was not long before his death, because it wanted his 

last 
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last hand ; “ for that tenant by elegif, statute-merchant, 
“and staple, were in the table of the first printed book, 
‘“ and yet he never wrote of them*.” 


Our author, in composing this work, had great fur- 
ther:nce in that he flourished in the time of many famous 
and expert sages of the law. [a] Sir Richard Newton, 


{6] sir John Prisot, [c] sir Robert Danby, [9 sir 
Thomas Brian, [e] sir Pierce Ardern, [ f] sir Rich- 


ard Choke, [#] Walter Moyle, [4] William Paston, 
[¢] Robert Danvers, [4] William Ascough, and other 
justices of the court of common pleas: and of the king’s- 
bench, {7} sir John June, [m]sir John Hody, [n° sir 
John Fortescue, [0] sir John Markham, [ p] sir Thomas 
Billing, and other excellent men flourished in his time. 


And of worldly blessings I account it not the least, 
that in the beginning of my study of the laws of thisrealme, 
the courts of justice, both of equity and of law, were fur- 
nished with men of excellent judgment, gravity, and 
wisdom. As-in the chancery, sjr Nicholas Bacon, and 
after him sir Thomas Bromley. In the exchequer- 
chamber, the lord Burghley, lord high treasurer of Eng- 
land, and sir Walter Mildmay, chancellor of the exche. 
quer. In the king’s bench, sir Christopher Wray, and 
after him sir John Popham. In the common pleas, sir 
James Dyer, and after him sir Edmund Anderson. In 
the court of exchequer, sir Edward Saunders, after 
him sir John Jeffery, and after him sir Roger Manwood, 
men famous (amongst many others) in their several pla- 
ces, and flourished, and were all honoured and preferred 
by that thrice noble and vertuous queen Elizabeth of ever 
blessed memory. Of these reverend judges, and others 
their associates, I must ingenuously confess, that in her 
reign I learned many things, which in these Institutes 


Ihave published: and of this queen I may say, that as 


the rose is the queen of flowers, and smelleth more 
swectly when it is plucked from the branch, so I may 


* That Littleton did intend to write of those tenancies, is plain from the 
291st and 324th Sections ; but it may be justly questioned whether the fact 
alledge by my lord Coke, to support his opinion, be true; because in the 
‘copy of the Rohan edition, now in Lincoln’s-Inn Library, and in that at this 
timein the booksellers custody, the Table mentions nothing concerning these 
tenancies ; nor does it scem probable that there ever was any other table, 
both the copies appearing on the nicest examination to be complete. Vote to 
the 1144 edision.— See alse Note on Sect. 241. of the present edit. 
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say and justify, that she by just desert was the queen. of 
queens, and of kings also, for religion, piety, magna- 
nimity, and justice; who now by remembrance thereof, 
since Almighty God gathered her to himself, is of greater 
honour andrenownthan when she was living in this world. 
You cannot question what rose I mean; fortake the 
red or the white, she was not only by royal discent and in- 
herent birth-right but by roseal beauty also, heir to both. 


And though we wish by our labours (which are but 
cunabula legis, the cradles of the law) delight and profit to 
all the students of the law in their beginning of their stu- 
dy (to whom the First Part of the Institutes is intended), 
yet principally to my loving friends, the students of the 
honourable and worthy societies of the Inner. Temple 
and Clifford’s-Inn, and of Lion’s-Inn also, where I .was 
some time reader. And yet of them more particularly to 
such as have been of that famous university of Cam- 
bridge, alma mea mater. And to my much honoured 
and beloved allies and friends of the county of Norfolk, 
my dear and native country; and to Suffolk, where I 
passed my middle age ; and of Buckinghamshire, where 
in my old age I live. In which counties, we, out of 
former collections, compiled these Institutes. But now 
return we again to our author. | 


He married with Johan, one of the daughters and 
coheirs of Wiliam Burley, of Broomscroft-castle, in 
the county of Salop, a gentleman of-ancient discent, and 
bare the arms of his family, argent, a fess checkie or and 
azure, upon a lion rampant sable, armed gules; and by 
her had three sons, sir William, Richard the lawyer, 
and Thomas. 


In his life-time, he, as a loving father and a wise man, 
provided matches for these three sons, in vertuous and 
ancient families, that is to say, for his son sir William, 
Ellen, daughter and coheir of ‘Fhomas Welsh esquire, 
who by her had issue Johan his only child, married to sir 
John Aston of T'ixal, knight: and for the second wife of 
sir William, Mary the daughter of William Whittington 
esquire, whose posterity in Worceshire flourish to this 
day. For Richard Littleton his second son, to whom 
he gave good possessions of inheritance, Alice, daughter 


and heir of William Winsbury of Pilleton-Hall in the 
county 
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couaty of Stafford esquire, whose posterity prosper in 
Staffordshire to this day. And for Thomas his third son, 
to whom he gave good possessions of inheritance, Anne, 
daughter and heir of John Bottreaux esquire, whose pos- 
terity in Shropshire continue prosperously to this day. 
Thus advanced he his posterity, and his posterity, by 
imitation of his vertues, have honoured him. 


He made his last will and testament the 22d day of 
August, in the twenty-first year of the reign of king 
Edward the fourth, whereof he made his three sons, a 
parson, a vicar, and a servant of his, executors: and con- 
stituted supervisor thereof, his true and faithful friend, 
John Alcock, doctor of law, of the famous university of 
Cambridge, then bishop of Worcester ; a man of singu- 
lar piety, devotion, chastity, temperance, and holiness of 
life; who, amongst other of his pious and charitable 
works, founded Jesus College in Cambridge; a fit and 
fast friend to our honourable and vertuous judge. 


He left this life in his great and good age, on the 23d 
day of the month of August, in the said twenty-first year 
ofthe reign of king Edward the fourth: for it is observ- 
ed for a special blessing of Almighty God, that few or 
_none of that profession die intestatus et improles, without 
will, and without child; which last will was proved the 
8th of November following, in the Prerogative Court 
of Canterbury, for that he had dona not abilja in divers 
diocesses. But yet our author liveth still in ore omnium 
Jurisprudentium. 
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hold that it is no error either in the reporter or printer ; 
but that it was Richard the son of our author, who in 
those days professed the law, and had read upon the sta- 
tute of W. 2. quia multi per malitiam, and [*] unto 
whom his father dedicated his book: and this Richard 
died at Pilleton-Hall in Staffordshire, in 9 8. 


_The body of our author is honourably interred in the 
cathedral church of Worcester, under a fair tomb of 


marble, with his statue or portraiture upon it, together 


with his own match, and the matches of some of his an- 
testors, and with a memorial of his principal titles; and 
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out of the mouth of his statue proceedeth this prayer, Fié 
Det miserere mei, which he himself caused to be made 
and finished in his life time, and remaineth to this day. 
His wife Johan, lady Littleton, survived him, and left 
a great inheritance of her father, and Ellen her mother, 
daughter and heir of John Grendon esquire, and other 
her ancestors, to sir William Littleton her son. 


This work was not published in print, either by our 
author himself, or Richard his son, or any other, until 
after the deceases both of our authorand of Richard his 
son. For I find it not cited in any book or report, be- 
fore sir Anthony Fitzherbert cited him in his Natura 
Brevium ; who published that book of his Natura Bre- 
vium in 26 H. 8 Which work of our author, in re- 
spect of the excellency thereof, by all probability’should 
have been cited in the reports oi the reigns of £. 5. 2. 
3. A. 7. or ff. 8. or by St. Jermyn in his book of the 
Doctor and Student *, which he published in the three 
and twentieth year of H. 8. if in those days our author’s 
book had been printed. And yet you shall observe, 
that time doth ever give greater authority to works and 
writings that are of great and profound learning, than at 
the first they had. ‘Ihe first impression that I find of our 
author’s book was at Roan in France, by Wiliam de 
Tailier (for that it was written in French) ad instantiam 
Richard: Pinson, at the instance of Richard Pinson, 
the printer of king ZZ. 8. before the said book of Natu- 
ra Brevium was published ; and therefore upon these and 
other things that we have seen, we are of opinion, that 
it was first printed about the four and twentieth year of 
the reign of king #7. 8. since which time he had been 
commonly cited, and (as he. deserves) more and more 
highly esteemed f. 

He 


» This book appears to have been: first published by J. Rastell, 1523. 
Ames. 

+ This opinion of my lord Coke’s, concerning the time of the first im- 
pression of Littleton’s Tenures, although it hath been followed by sir Wil- 
iam Dugdale, in his Origines Juridiciales, and by bishop Nicholson, in his 
Historical Library, is certainly erroneous; for it appears by two copies now 
in the bookseller’s custody, that they were printed: twice at London in the 
year 1528, once by Richard Pinson, and again by Robert Redmayne; and 
that was the nineteenth year of the reign of #. 8. To determine certainly 
when the Rohan edition was published is almost impossible; and be- 
fore any conjectures can be offered on that subject, "twill be necessary to 
consider how conclusive the arguments his lordship draws from our authors 
not being sited as authority in the books he mentions may be; it either 

| preves 
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He that is desirous to see his picture, may in the Mis pictase. 


churches of Frankley and Hales-Owen see the grave and 
reverend countenance of our author, the outward man ; 
but he hath left this book, as a figure of that higher and 
nobler part, that is, of the excellent and rare endowments 
of his mind, especially in the profound knowledge of the 


fundamental laws of this realm. Hethat diligently reads the âgure of bis 
mind. 


this his excellent work, shall behold the child and figure 
of his mind, which the more often he beholds in the visual 
line, and well observes him, the more shallhe justly ad- 
mire the judgment of our author, and increase his own. 
This only is desired, that he had written of other 
parts of law, and especially of the rules of good pleading, 
(the heart-string of the common law) wherein he excell- 
ed; for of him might the saying of our English poet be 
verted : 


Thereto 


proves what his lordship uses it for, or else that Littleton’s authoritywas not 
then so well established as ’tis now (for which he gives us here a very good rea. 
son): and that this last is true, the aforesaid editions do sufficiently evince, 
for their titles and conclusions run thus: “ Littleton’s Tenures, newly and 
“ most truly corrected.” And in the end, Explictunt Tenores Littleton 
cum alteratiombus eorundem et additionibus novis, nec non cum uliis non minia 
atihoribus : nay, these very additions are incorporated into the book itself, 
nor are they distinguished by any mark from the original. The weaknes of 
this argument will further appear, if it should be applied to the discovering 
the ime my lord Coke’s Commentary on Littleton was first published, for 
this was not cited as authority for some time after its publication. ‘The old 
editions above mentioned, Pynson’s and Le Talleur’s name, and the manner 
Littleton is printed in at Roban, seem to be the only means of discovering 
what we scek. From those editions we may collect, not only that the Rohan 
impression is older than the year 1528, but also by what occurs in the be- 
ginning and end of them, that there had been other impressions of our au- 
thor. From Pynson’s name at the end of the Rohan edition, it may be cone 
cluded that he would nat have engaged his friend William Le Tuileur to 
have printed Littleton at Rohan, had he ever before printed any books in 
French ; and thathe printed an Abridgment of the Statutes, part of which 
is in French, in the year 1499, appears by one af those books now in the 
same person's custody. Statham’s Abridgment has his name to it, but 
there is no date, yet it being’ printed with the same types, and in the same 
manner, Littleton was at Rohan, and as it is a larger book, it is highly 
probable ’twas printed some time after the publication of Littleton's T'en. 
ures, and that Pynson's success inthe lesser undertaking induced him to 
venture on the greater; which in those days was the work of two or three 
years. William Le Talleur printed a Chronicle of the Dutchy of Normandy, 
as appears by his name and cypher at the end thereof, and the date in the 
beginning in the year 1437, The book itselfis printed without any title-page, 
initial letter of the chapters, number of the leaves or year, and in a cha- 
racter much resembling writing, and with such abbreviations as are used in 
manuscripts: all which ’tis well known, to those whohave seen many old 
books, are undoubted proofs of a bovK’s being printed wien that art was in 
its infancy. Upon the whole it may certainly be concluded, that the book 
was printed some years before 1487 ; because the aboveinentioned Chroni- 
cle, which hath not so much marks of antiquity, was printed in that year; 
and from what has been observed concerning the manner ’tis printed in, it 


will be thought by those who are versed in ancient books, to have been pub: . 


ished ten years before that time, Note to the 11th Edition. 
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Thereto he could indite and maken a thing ; 
There was no wight could pinch at his writing : 


so far from exception, as none could pinch at t. This 
skill of good pleading, he highly in this work commend- 
ed to his son, and under his name to all other students 
sons of hislaw. He was learned also in that art, which 
is so necessary to a compleat lawyer; I mean of logick, 
as you shall perceive by reading of these Institutes, where- 
in are observed his syllogisms, inductions, and other ar- 
guments; and his definitions, descriptions, divisions, 
etymologies, derivations, significations, and the like. 
Certain it is, that when a great learned man (who is 
long in making) dieth, much learning dieth with him. 


That which we have formerly written, that this book 
is the ornament of the common law, and the most perfect 
and absolute work that ever was written in any humane 
science; and in another place, that which I afirmed 
and took upon me to maintain against all opposites what- 
soever, that it is a work of as absolute perfection in its 
kind, and as free from error, as any book that I have 
known to be written of any humane learning, shall to 
the diligent and observing reader of these Institutes be 
made manifest, and we by them (which is but a Commen- 
tary upon him) be deemed to have fully satisfied that, 
which we in former times have so confidently afirmed 
and assumed. His greatest commendation, because it 
is of greatest profit to us, is, that by this excellent work, 
which he had studiously learned of others, he faithfully 
taught all the professors of the law in succeeding ages. 
The victory is not great to overthrow his opposites, for 
there never was any learned man in the law, that under- 
stood our author, but concurred with me in his com- 
mendation: fiabet enim justum venerationem quicquid 
excellit ; fof whatsoever excelleth hath just honour due 
toit. Such as in words have endeavoured to offer him 
disgrace, never understood him, and therefore we leave 
them in their ignorance, and wish that by these our la- 
bours they may know the truth and be converted. But 
herein we will proceed no further, for Stultum est ab- 
eurdas opiniones accuratius refellere. \t is mere folly to 
confute absurd opinions with too much curiosity. 

And albeit our author in his Three Books cites not 
many authorities, yet he holdeth no opinion in any of 

them, 


ES 
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them, but is proved and approved by these two faithful 
Witnesses in matter of law, authority and reason. Cer- 
tain it is, when he raiseth any question, and sheweth the 
reason on both sides, the latter opinion is his own, and is 
consonant to law. We have known many of his cases 
drawn in question, but never could find any judgment 
given against any of them, which we cannot affirm of any 
other book or edition of our law. In the reign of our 
late sovereign lord king James of famous and ever bless- 
ed memory, it came in question upon a demurrer in 
law, Whether the release to one trespasser should be 
available or no to his companion? Sir Henry Hobart, 
that honourable judge and great sage of the law, and 
those reverend and learned judges, Warburton, Winch, 
and Nichols, his companions, gave judgment according 
to the opinion of our author, and openly said, that they 
owed so great reverence to Littleton, as they would not 
have his case disputed or questioned: and the like you 
may find in this part of the Institutes. Thus much 
(though not so much as his due) have we spoken of him ; 
both to set out his life, because he is our author, and 
for the imitation of him by others of our profession. 


We have in these Institutes endeavoured to open the 
true sense of every of his particular cases, and the extent 
ofevery of the same, either in express words, or by im- 
plication ; and where any of them are altered by any lat- 
ter act of parliament, to observe the same, and wherein 
the alteration consisteth. Certain itis, that there is ne- 
ver a period, nor (for the most part) a word, nor an 
&e. but affordeth excellent matter of learning. ‘But the 
module of a preface cannot express the observations that 
are made in this work, of the deep judgment and notable 
invention of our author. We have by comparison of the 
late and modern impressions with the original print, vin- 
dicated our author from two injuries: First, from divers 
corruptions in the late and modern prints, and restored 
our author to his own: Secondly, from all additions and 
encroachments upon him, that+nothing might appear in 
his work but his own *. 


° In this Edition several material passages of the author are restored, by 
collating the text as published by Lord Coke with the more antient printed 
copies by Lettou and Machlinia, Pynson, Bedman, &c. as also with seve- 
Fal antient MSS. 

Our 
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Our hope is, that the young student, who heretofore 
meeting at the first, and wrestling with as difficult terms 
and matter, as in many years after, was at the first dis- 
couraged as many have been, may, by reading these 
Institutes, have the difficulty and darkness both of the 
matter, and of the terms and words of art in the begin- 
ning of his study, facilitated and explained unto him, to 
the end he may proceed in his study chearfully and with 
delight ; and therefore I have termed them Institutes, 
because my desire is, they should institute and instruct 
the studious, and guide him ina ready way to the know- 
ledge of the national laws of England. 


This part we have (and not without precedent) pub- 
lished in English, for that they are an introduction to 
the knowledge of the national law of the realm ; a work 
necessary, and yet heretofore not undertaken by any, al- 
beit in all other professions there are the like. We have 
left our author to speak his own language, and have 
translated him into English, to the end that any of the 
nobility or gentry of this realm, or of any other estate or 
profession whatsoever, that will be pleased to read him 
and these Institutes, may understand the language 
wherein they are written. 


I cannot conjecture that the general communicating 
of these laws in the English tongue can work any in- 
convenience, but introduce great profit, seeing that Zr- 
norantia juris non excusat, Ignorance of the law excu- 
seth not. And herein I am justified by the wisdom of 
a parliament; the words whereof be, ‘ That the laws 
‘ and customs of this realm the rather should be reason. 
‘“ ably perceived and known, and better understood by 
‘ the tongue used in this realm, and by so much every 
‘ man might the better govern himself without offending 
‘ of the law, and the better keep, save and defend his 
‘‘ heritage and possessions. And in divers regions and 
‘ countries, where the king, the nobles, and other of 
“ the said realm have been, good governance and full 
‘ right is done to every man, because that the laws and 
‘ customs be learned and used in the tongue of the coun- 
‘try :”? as more at large by the said act, and the pur- 
view thereof may appear: Æt neminem oportet esse sapi- 
entiorem legibus, No man ought to be wiser than the 


law. 
And 


THE PREFACE, 


And true it is, that our books of reports and statutes 
in ‘ancient times were written in such French as in those 
times was commonly spoken and written by the French 
themselves. But this kind of French that our author 
hath used is most commonly written and read, and ve- 
ry rarely spoken, and therefore cannot be either pure, 
or well pronounced. Yet the change thereof (having 
been so long customed) should be without any profit, 
but not without great danger and difhculty: for so many 
ancient terms and words drawn from that legal French 
are grown to be vocabula artis, vocables of art, so apt 
and significant to express the true sense of the laws, and 
are so woven in the laws themselves, as it is in a manner 
impossible to change them, neither ought legal terms to 
be changed. 


In school divinity, and amongst the glossographers 
and interpreters of the civil and canon laws, in logick, 
and in other liberal sciences, you shall meet witha 
whole army of words, which cannot defend themselves 
in bello grammatical, in the grammatical war, and yet 
are more significant, compendious, and effectual to ex- 
press the true sense of the matter, than if they were ex- 
pressed in pure Latin. 


This work we have called “ The First part of the In- 
stitutes,’? for two causes: First, for that our author is the 
first book that our student taketh in hand: Secondly, for 
that there are some other Parts of Institutes not yet pub- 
lished, (viz.) The Second Part, being a Commentary 
upon the statute of Magna Charta, Westm. 1. and 
other old statutes. ° The Third Part treateth of crimi- 
nal causes and pleas of the crown: which Three Parts 
we have, by the goodness of Almighty God, already 
finished. The Fourth Part we have purposed to be of 
the jurisdiction of courts: but hereof we have only col- 
lected some materials towards the raising of so great and 
honourable a building. We have, by the goodness and 
assistance of Almighty God, brought this twelfth work 
toan end: in the Eleven Books of our Keports we 
have related the opinions and judgments of others; but 
herein we have set down our own. 


Before 


( xxxvii ) 


Our author’s kind 
ef French. 


36 E. 3. ub. supr. 


Wherefore ealled 
the First Part. 


( xaxviii ) THE PREFACE. 


Before I entered into any of these Parts of our Ingti- 
tutes, I, acknowledging mine own weakness and went 
of judgement to undertake so great works, directed my 
humble suit and prayer to the Author of all goodness 

Lib Sep pm and wisdom, out of the Book of Wisdom; Pater et 
Deus misericordie, da mihi sedium tuarum assistricem Sa- 
prentiam ! Mitte eam de calis sanctts tuis et à sede mag- 
nitudinis tue, ut mecum sit et mecum laboret, ut sctam 
quid acceptum sit apud te! ** Oh Father and God of 
“mercy, give me wisdom, the assistant of thy seats ! 

. © Qh send her out of the holy heavens, and from the 
‘ seat of thy greatness, that she may be present with me, 
‘¢ and labour with me, that 1 may know what is pleas- 
‘ ing unto thee.” Amen. 


Our author hath divided his whole work into Three 

Books. In his First he hath divided estates in lands and 

Bracten. tenements, in this manner: for res per divisionem 
meltus aperiuntur. 


A FIGURE of the DIVISION of POSSESSIONS. 


Fee-simple. 
nheritance. - 
Fee-tail, - sn 


~ 


Special. 
Into the Tenant in tail after possibility 
state of of issue extinct. 
freehold Tenant by the curtesy. 
Ry the For term ef life I. By the common 
commen For term | ‘the tenant. | Tenant in | 2. By the custom. 
law - of life. - L dower, |! 3. Ad ostium ec- 
clesie. 
4, Ex assensu pa- 
LFor term of life of another. tris. Ps 
Estates. LS. De la pluis beale. 
Tenant for years, or half a ycar, &c. 
Tenant at will, - 
_ Implied. 
By custom, these may be so divided as estates have been by the common law. 


Our author dealt only with the estates and terms 
abovesaid: somewhat we shall speak of estates by force of 
certain statutes, as of statute-merchant, statute-staple, and 

- elegit, (whereof our author intended to have written)[*] 
an teint and likewise to executors to whom lands are devised, for 


Pa payment of debts, and the like. a 
I shall 


| 


y” asia 


THE PREFACE. 


I shall desire that the learned reader will not conceive 2% 


any opinion against any part of this painful and lar 
volume, until he shall have advisedly read over the 
whole, and diligently searched out, and well considered 
of the several authorities, proofs and reasons, which we 
have cited and set down for warrant and confirmation of 
our opinions throughout this whole work. 


Mine advice to the student is, that before he read any 
part of our Commentaries upon any Section, that first 
he read again and again our author himself in that Sec- 
tion, and do his best endeavours, first of himself, and 
then by conference with others, (which is the life of stu- 
dy) to understand it, and then to read our Commentary 
thereupon, and no more at one time than he is able with 
a delight to bear away, and after to meditate thereon, 
which is the life of reading. But of this argument we 
have, for the better direction of qur student in his study, 
spoken in our Epistle to our First Book of Reports. 


And albeit the reader shall not at any one day (do what 
he can) reach to the meaning of our author, or of our 
Commentaries, yet let him no way discourage himself, 
but proceed ; for on some other day, in some other place, 
that doubt will be cleared. Our labours herein are 
drawn out to this great volume, for that our author 


_istwice repeated, once in French, and again in English. 


LITTLETON'S TENURES 
May be divided into two parts, ectilicel. 


ANALYSIS OF LITTLETON. 


« 


| FEBRUARY 21, 1658-9. 


Synopsis totius Littleton Analyticé. 


By the common “ee Book 1. 


Inheritance { Chap. by 
- By statute, as fre Ts Tulle after possibility 
issue extinct . . > 
of By the Curtesy 4 
The act of law: tenant$ TTD Lg 
by ext between party and Party as. 
Tenant for life . 6 
Land of . 1 C Descent, Parcenary, Book DL 
freehold Reason of mixture 7 x se, Ji ney Che 1,2. 
. “on 3 ( Both, Tenancy in Common - «+ 
Law i 
| Remitter 12. 
Certaine Rati 
qualifica- br pete Warranty 15 
tions of the act 
estates by . 
itles Parties Release 8. 
other 
acci- Confirma- 
dents _ don 9 
tending: possession, as 
to ° . 10. 





a wrong; the ) means how to ent it 
‘ by co chim » 7. 


ither, accord performan nomperform | 
ances pe te Co se bal 6. 


Chattell, Certain. Tenant for . e e e e e e e L 7. 
ren f Seer tt Taek 


+4 Grand Ser e e . - e e e IL 8. 
The King only, as§ Pear gere eau rotor, ; & 


Tenures, seit. the ritual, Franka! moigue - 8 © © © . 6. 
are as it were the ° not continued in the line L 
bond betwixt the Homage < Continued in the line of the 
lord Other lords ies lord and tenant, called 
wh: laude abo of Homage Auncestrel - ° 
are he to oe gp Fi ealty a - so e e 
which are Tr 
empo- e a 8. 
ral, to be 
generally throughaut ; 
rformed 
y their Goods { the realm, Rents . . 12. 
particularly in private places, Burgage 10 


Escuage . . 3 
Both these tenants C Fees {KR Service - - 4 
‘bring Bond Villensge - - 10 


dod into two purts, silice. 


rTLETON’S TENURES 
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May be divi 





ANALYSIS OF LITTLETON. 


« 


. FEBRUARY 21, 1658-9. 


Synopsis totius Littleton Analyticé. 





By the common lew, as [Fee Simple, Book 1. 
Inheritance { Chap. 1. 
- Taile after possibility . 
Estates of 
e 4 
e 6. 
by ' party and party; as . A 
Land of | Descent, Parcenary, Book IIL 
freehold Benson of mixture with " Ch 1,3 
other possessio 2 . e 
m OY Tenancy in Common - & 
| : Remitter 18. 
Certaine Ratifying 
qualifiea- of estates Warranty 13. 
tions of the act 
estates by 
other 
acci- Confirma- 
dents _ tion 9 
i possession, as 
tw baad 10. 
The de. bad 11. 
strucuon manner how by descent 36 
of estates 
ent it 
chim « LA 
ther, according to the 
ances therecf, a3 Cones ee 6. 


Reall. 
Chattel! Persona li Certain Tenant fk e e e e s e L 3 Lad + se 
4 ° { Uncertain, Tenant a si] ee «© «© © © «@ 8, o +4 


Grand Serj - © © «© = «2 . 8. 
a Potit Sergcanty” - e ° e e e e e LÉ 
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not continued in the ine L 


Ë 
5 
A 
F 


Socsge - « 5. 
generally throughout ; 
Goods { the realm, Rents - - 2 


particularly in private places, Burgage 10 

Escua ° e S 

Both these tenants À 7° É Knights Service - - 4 
ring À Bond Villenage +. = 10 


(x) ANALYSIS OF LITTLETON. 


Fee Simple. Lib. 1. Cap. 1. 


The reason of the denomination, jeedum simplex, hæredites legitima, 
The nature Thename. 5 4 


of this The sta appeBation theresf by this word fee without addition, 293. 
tate in re 
spect of The quality of the estate. It is the greatest a men can have, 11. 
: The means baw by one’s own act, 12. 
firm obtaining thereof: § . The words of foree, wil. hie heires, 1. 
The next heir collateral of the whole 
The general roles" blood ehall inherit, § 3. 
1 (Par 2 | None of the balf blood as beir; and 
chas-; } The com therefore the uncle or sister of the 
FEE where | tinuing of whole blood, if ws brother had 
SIMPLE; note | it, bei y shall be Preferred before 
in which geen, by e brother of the baif bived, 6, 
note it 7 8e 
anec; in Brethren. The eldest. 5. 
which The de- 1 ¢Lands may lineally descend, but not 
Abso- pote s ascend in the right line, as to father or 
ute, ob there- Other ancestor, but shall yather eschent 
tained of be- to the lord, 3. 
by tween Others. . 
3 | The heir of the part ef the father shall 
first inherit, then on the part of the 
et, Descent, whereof gocth as bef of bands p urchased, but th shall 
i 3 the inheritance as before s t thac it 
thereof. always continue in the line of the ancestor from whom it come; and for default of 
Fee such issue shall escheat to ue lord, 4. 
ple. of things in manuall possession, occupati 
3 | Suits; where observe the menaer of or receipt, in his own demesne as 
pleading, that he was seucd fee. 


Of other things as of fee, 10. 
Detefminable upon con ey; as if a man have lande to him and as long as Paul's 
standeth; but it is not so ef chattelle, for they go always to the exceutor, 740. 


‘ 


Fee Taile. Lib. 1. Cap. 2. 


The reason of the mame, sil. it is called fee taile, because entailed. 1. Limited how long it 
shall enntinoe; for if the issue in taile faile, the douor or his heirs may enter as in their rever- 
Ne sion, 18, 19. 
lity . Their tenure, acil. the demees hold of the donors by such services 
estate in | The incidents hold of the lerd paramount; but donees in frankreariage bold bold by fealty 
necessary to mnt: untill the fourth degree be past, 19. 20, 138. 
this estate. The conveyanee to this estate, aril. Poy heirs entailed only. 


When onde we iven to a manor woman and the 
FEE express words of the beirs of his or body, 14, 15. 
TAILE; sets of West. 2 € 1. For if there be no certain bod 
in whieh §- 13. these are simple, 3le y limited, it is fee 


in 


a eer Od when the body of the baron and feme is 


promis 4 when lands are given in frankmar. 


vers sorts 17. And this estate was at 
i f; Ps es at common law, 


With a dirénction to the sex; as tof Maks only, Al: 33, 24, 35 


For the will of the donor is to be observed, 2%. 


lands are given to baron and feme, and the heirs 
of the body of the baron, the feme bath an estate for 
Ife; and the baron in taile general, 26; but if it were 
to baron and fee, and the heir of the baron which he 

beget of ¢ feme taile special 
and she an estate for life, 37. , h 


When te a man and to the heirs which he shall engender on 
the body of his wife, he bath taile special, and she nothing, 
When a men hath issue a son, and dieth, and lands are 

eon and to the heirs of the fath-r'’s body 
Segotten, 90: and many tech cher be Dy couler or the ay 







the equity 
/ of the stature, 


Without; as 


tute, 30. 


ANALYSIS OF LITTLETON. (xlv) 
@ 


Tenant at Will according to Custom. Lib. 1. Cap. 9, 10. 


Diverity Copy of court roll, 73. and so called, beeause the tenants have no other evidence but of their 
of this lord’s court roll, 75. And it is when one holdeth land at the will of the lord; and although th 
estate; have inheritance, yet if the lord oust them, they have no remedy but by petition, 77. aceo 
for it ie ing ta the custom of the manor, 73. 


" "FI Te verges which differeth from the former only in the use of the white rod in their sur 
renders, 78. 


Re 


The quality of it is a base tenure, for they have no freehold by course of common law, 81; 
although by eustom they may have estates of inheritance, 81, 82. 


In passing it from a man, which is by surrender; for if he alien deed, 
Condition it is a forfeiture, 74 And this , by 


of it, in 

regard Into the hands ef the lord, to the use of him whe 

should have it by some eustom, 78. 
: Into the hands of the bailiff or reeve, or of twe 
Surrender is honest men of the same lordship, and they 10 
The creumstance Present it at the next court, 79. And generally 
all euch customs not repugnant to reasun are aliow- 

, 80. 


Fine, which must be by plaint in their lord’s court, 


ing of it be- Sastentation of their houses by reparation, 83. 
ing passed Service, ecil such a tenant must do fealty, ‘94. 
y ; 1 


Homage. Lib. 2. Cap. 1. 


nature of this service; sci. it is the most honourable a tenant can do to bis lord, 85. 


Make it. They must bave a greater estate than for life; for no tenan 
for life can take or do homage; therefore one entitled to be tenant per 


The ns curtesy during the life of his wife shall do 3 aft 
The perso oot se, ring homage; after her death 


Hamge Take it; none but die lord himself, 08, 


The Of him only, “ I become your 

formanes man,” &e. unless he be a Dan 
manner how it must be of religion, or feme sole, and 

done, viz. the tenant be bare- they shall leave out these words, 

headed, knew! on both knees, 85, 86, 87. 

and hotd both his hands between 

the hands of his lord, and shall Of more lords, he shall say in the 





say, if he hold end, “ saving my faith whieh I 
owe-unto my sovereign lord the 
| king and other fords,” &e. 89. 
The service 

À tender, if the lord refuse, excuseth the 
tenant of being distrained for it, until his 
| bord demand it again, and it be denied, 150, 

The times how 
often it shall be Once doing of it exenseth him for his life 
{ cone, viz. against any that comes in by descent; bat 
not against him that reeovers by any title, 

148, 149, 
| , 
me md 


Fealtie. Lib. 2. Cap. 2. 


manner of Fealtie, in Engish, is as much as litas in Latin, 91. 
service this ts. Lie Redden tall’ mare ben ge dttler in Latin, 9 


Make it; œil for k 
Teale. The persone whieh 03-132, for MG oF yeath bat mot tenant at will 


How long it is to Take it; the steward er bailiff of the lord’s court, 
The forms of it, 88. 91-94. 


(xliv) ANALYSIS OF LITTLETON. 


Tenant for Years. Lib. 1. Cap. 7. 


When one leaseth lands to another for a term of years, the 

f . + ohe . is thus called, 88. . 

Name of this estate, viz.  -  - So if the lease be bat for half a year, or a quarter, for there is 
other term to term him, 67. 


1 (The lessee may enter when he will by force of his lease, 


or without deed; and livery is not , unless 
freehold passeth in possession or remainder, [then it i 
89, 60. 


Unless it bé in exchanges, where if the lands be in one 


Note county it is good by parol, 62, 63. 
the That the estate of the exehanges must be 


it By what circumstan- Notein ual, [not the valuc], 64, 65. 

x th ( Les. exchanges, The in durs their des mention must be 
For the made of the exchange, 65. 

1 to 

the leeeee: a | How many liveries there needs (when necessary), acil tat 


one in every county, if it be made in the name of alia 
the same county, 61. 


1 Nature At what time it taketh effeet, scil. at the time prefized, although the lessor die befare 
Lor it, the day; and yet the death of the feoffee is a countermand of a letter of attorscy 
to deliver seisin, 66. 


1 o pay the rent reserved, else may the lessor distraim or bring 
an action of debt; but if the lessor were not seised at the time 
of the lease, the lessee may plead in barre, if it be not by inden 

Wheat inconveniences ture, 58, 
this estate is ticd unto. 

3 ' He must amove his housebold stuff, and come before his lease expire, er 
else alter the lessor may take them, 68. 

S$ | The lessee for years is bound to repair the house, &e. 71. 

4 i toa writ of wast, if he commit any, 67. 


Tenant at Will. Lib. 1. Cap. 8. 


Expressly; as when one letteth_ lands to hold at his will; and it is called so, be. 

, cause there is no certainty of the estate but only at will, 68. If therefore it be 

Divers sorts of this granted to the lessce and his heirs at will, this word (heirs) is void, 83. Yee 
estate; for it is created if the lessor determine hie will, the lessee shall have convenient time to carry 
either - - - - + = away his corn and household stuff, as well as execuiors for the goods of their tee 


tator, 68, 69. 
. : By implication; as when one having a deed of feoffment made unto him, and ew 
Note j L ‘tereth before livery, 70. 


They shall not do fealty, 24. 
ec 


(The services reserved. St y must pay the rent reserved, else may the lessor 


Necessary appen- or bring an aetion of debt, 72. 
Fors = ee ca À The things he is not boand punishable for voluntary wast, 
Or - = © ew ww 4 ings he is not to ratio tis j ss 
L well as a bailee for goods lent him, 71. ” T° 






| 


| 
| 
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Fealue. 


ANALYSIS OF LITTLETON. . (xiv) 


Tenant at Will according to Custom. Lib. 1. Cap. 9, 10. 


Diversity Copy of court roll, 73. and so called. because the tenants have no other evidence but of their 


of this lord’s court roll, 75. And it is when one holdeth land at the will of the lord; and although th 
extnte; bave inheritanee, yet if the lord oust them, they have no remedy but by petition, 77. aceo 
for it is ing te the custom of the manor, 73. 


The verge; which differcth from the former only in the use of the white rod in their sur 
renders, 78. 


The quality of it is a base tenure, for they have no freebold by course of common law, 81; 
although by eustom they may have estates of inheritance, 81, #3. 


lo ing it from a yaan, which is by surrender; for if he alien by deed, 
Condition itisa ture, 74 And this br , by 
of it; i 
regard of Into the hands of the lord, to the use of him whe 


should have it by some custom, 78. 
Into the hands of the bailiff or reeve, or of twe 
Surrender is honest men of the same lordship, and they to 
The cxrcumstance Present it at the next court, 79. And geuerally 
able se customs not repugnant to reason are allow. 
80. 


Fine, which must be by plaint in their lord's court, 


In contine- . 
ing of it be- Sastentation of their houses by reparation, 83. 
ing passed Service, acti, such a tenant mast do fealty, ‘84. 
by - 132. 
ee 


Homage. Lib. 2. Cap. 1. 


nature of this service; scil. it is the most honourable a tenant can do to his lord, 85. 
Make it. They must bave a ter estate than for ke: for no tenan 
The br like ean tlk or de homage; therefore one cated to be tenant per 
eurt ori ie 0 i o > alter her 
The persons D ring homage; death 
Take it; none but tiie lord himself, 93. 


The Of him onl “ E become your 
ni man,” &e. unless he be a Dean 





of ft; manner how it must be of religion, or feme sole, and 
done, viz. the tenant be bare- they shall leave out these words, 
note headed, kneel on both knees, 85, 86, 87. 


and hold both his hands between 
the hands of his lord, and shall | Of more lords, he shall say in the 


say, if he hold end, “ saving my faith rich I 
owe-unto sovereign the 
. king and other lords Ke. 89. 
The service # the lori the 
A tender, refuse, excuseth 
tenant of being distrained for it, until his 
lord demand it again, and it be ied, 150, 
The times how ° 
often it shall be Once doing of it exeuseth him for his life 
done, viz. egainet any that comes in by descent; bat 
not against him that reeovers by apy title, 


Fealtie. Lib. 2. Cap. 2. 


at manner of $e ute, in Eng h, is as much as fidelitas in Latin, 91. 
service this is. It is incident to all tenures but frankalinoigne, 131. 


be performed; LÀ bat of the lord’s court, 


The forms ef it, 88. 91-94. 


(xvi) ANALYSIS OF LITTLETON. 


Escuage. Lib. 2. Cap. 3. 


mature of the name cocuage, in Latin scutagium, seroitium eciti, 95. 


The nature How it ought to be performed, viz. he that holdeth this, when the king 
of this ser- t makes severe royal out of the realme mart go with bicn, and so con- 
vice in re- 4 tinue after the rate of forty days, fora knight’s fee; but how these Sorry 
gard of The per days shall be accounted, qua@re, 95, 96. 
ormance 
thereof, it shall be tried, viz. by certificate to the justine 
under the seal of the of the king’s host, 102. 


Fscuage. ments how much king's tenants should pay after 
the quantity of the tenure; and there the mean Bords 
shall either levy their duties by distress, or by @ writ 
de scutagie habende, 97. 100, 101. 


Uncertain, as before; or if the tenants have a custom to pay half, &e. fit be uncertain, 


{ if not per How punished, viz. it hath been used to be asened by 


and this kind is intended in sprakipg of escuage , which draweth to it homage, 
The several and homage draweth to it fealty, 98, 99. sd 
kinds thcivofs . 
it is either 3 as w pay 6s. Sd. at all times, this is but socage in effect, 98. 190. 
Ct mme) 


Knights Service. Lib.2. Cap. 4. 


The kinds { Tenure by nn ie ree ee ls Knights service, 103. 


Cornage of a common person, 156. 
(When he shall be in ward, viz. during his nonage, after the death of 
! any 


ancestor from whom he claims his descent, and shall not be 
im ward for his body during the life ef his father, 114 


the an heir male at the age of 31 gear which js full 
heir, age of male and female, exccpt he enters into reli- 
gen during his minority, 104. 903. 259. 
of ward at By the law at 14 year, 
at common law a 
full age, [nick is the age of disercton” 
Ward- Of an beir » 103. 
ship; < By the stat. Westm. 1. ch. 22. at 
where à 16, f the beiz were under 14 and 
Knights note L unmarried at the death of her 
ice. the ancestor, 105. 
, Dons: En drek, by reason of the tenure, as 
‘ore, 1 
Of the gardiam; which is gardein ) En fait, where the other grants the 
werd over, 116. 
iow often, scil, bat once: and thereupon if the lord marry 
his ward within the age of 14 years, and he thee 
disagrecth, as he may, or that his wife dic daring his 
minority, be shall not be in ward again to him for his body, 
104, 306, 106. 
The ines How the lord When the heir shall be said to be 
dents shall take be- [ married to bis disparagement, 
| there- nefit of the 108. Of the kinds thereof, guzre, 
unto. It marriage. 109. But generally it cannot 
|_draweth be, if the ward be aboye the age 
In what manner, of 14 years at the time of his mar 
. viz. without die riage, 107. 
paragement. 
Marriage; friends of the 
where What pe ward may enter 
note nalty if the upon the à 
gardian thus 108. In their de 
marry him. fault it seems the 
ward himself may, 
108. 
What remedy, if If he continue unmarried, he shall forfeit the single 
? the ward refuse to value of his marriage to his lord, 110. 
| marry upon e law- If he marry himself during his minority, the double 
ful tender. value, 110. 


Relief of the heir, if he be at full age at the death of his ancester, which is after the rate 
of 100 sol. for a whole knight’s fce, 113, 113. 


ANALYSIS OF LITTLETON. (xlv) 


Socage. Lib. 2. Cap. 5, 
Where one holdeth lands by certain service for all manner of services, as homage 
(re dir and rent, or homage and f-alty or homege, fealty, and rent, 117. 
J ner By fealty only, if the lord refuse no other service, 118. 130, 151. 


By escuage certain, 190. to pay a sum certain for guarding a castle, 191. and 
guuerally, by any service which is not knight's service, 118. 


The denomination, secaginm, or servitium soca; the nawe whereof remaineth, although for 
the most part the manner of the service by wutual consent be altered into an annual 


ow much must be paid for relief, acti. the value of a whole 
Setage> rent to the lord, 126. 128. re 
o the lord of whom the 


| lands are holden, relief af- J When to be paid, #14 immediately, or else the lord may 
: ter the death of sach a te distrain for it, unless the services be of that quality thet 


pant: where note they cannot be gotten but at some certain time ef the yesr, 
The m- 127. 129. 

cidents . ae pat . 

apper- ard: for if such tenant die, his heir within the age of 14 years, his prevhein 

s Er. amy, to whom the iuberitance cannot come, shall always have such heir in ward 

oe until he be 14 years of age; but he must account for the profit, the reason- 

To the able expences deducted, and su must any other that taketh upon him as 

{| eartian gandian; but account will not lic against executors but for the profits after 


socage. e of 14 years. Quaære, whether it shall be brought against him for 
fits after 14 as parle or bailiff, 123, 124, 126. eo 


Marriage doth not of right belong to the gardian; hut if he do marry his ward, 
he must account for it, 183. 


aire 


Frankalmoigne. Lib. 2. Cap. 6. 


o whom lands may be so given to be holden, sci. to a man of the 
The commence- (Tune ox to be a special corporation, 133, 134. boly 


ment of this te- 
nure. Ym whom. By the king only, unless it be by preseription, or else before the 
statute of guia cmplores terraruni, an. 18 Ed. 140. 


Frankalmolgne. The tenaney to be alienated tenant be 
How long, scil. so long in frankalmoigne, or that reversion 
as the privity contiuueth; eumeth (o another than the donor and 
for + «+ - his heirs, this tenure is 

139. 141. 
The continuance 
thereof, 4 What service the tenant must do, sci. no terrene service, 
or other service certain, for then he is ealkd tenant by 
In what divine service, 137; but in conscience he ought to 
manner; make prayers for, &e. but is mot eompellable otherwise 
where than by ecumplaint to the ordinary visitor, 135, 136 
te 13 


|_Whet advantage this tenure hath, scil it draweth to it acquittal, 


aire 


Homage Auncestrell. Lib. 2. Cap. 7. 


When it shall be called homage auncestrell, sci when it bath continued in the lineal descent of 
5 lord and tenant without alienation, 143. 147. and it may be either in socage or knight's servies 
tenure, 152, 


Homage Aunces- J Acquittal, 144. 
How it differeth Warranty, if the lord then being hath received homage of the te- 
from other sere nant or his ancestors, che may the lord disclaim, 143. 145. And 
vices, vil, in upon disclaimer the seigniory is extinct, and the tenant shall hold 
ef the lord next paramount, therefore an abbot or pricr may not 
disclaine, 146. 
le 


Grand Serjeantie. Lib.2. Cap. 8. 


' When whe haldeth of the king tod do nain special service to the 
The severa ing (fur the most part withi 158. in pa cr108 
 kinds thereof. 153. or by some other, 157. FORT P , 
service 
wherein. When one hokleth of the king by cornage, 156. 
The nature of it. 


Called Grand Serieantie, quasi m servitium: 
{ ean be ; ae. King, 1 


Grand Ser- held of none bat of the king, 154. 156. 
jeantie. Ward, 156. 
The incidents 
thereto. Marriage, 107, 108. 


Relic which is the value of the land for a year wltra reprise, 154. 
Vo L 9 Il. Yr 
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Petit Serjeantie. Lib. 2. Cap. 9. 


This is te render somo small thing touching the war, as bow Se. 159. whieb . | 
yet ean be held of none but of the king, 161. venoms whieh, although it be soeage in effect, 169 


see 


Burgage. Lib.2. (Cap. 10. 


ere this tenure is, scil. where the inhabitants of some eminent borough so called heretofore (which now are cities 
and counties) trom whenee come the bargesses to the parliament, 164. do hold of the king or some other spirituel 
or temporal lords by yearly rent, which is but socage, 162, 163. 


That the youngest son should inherit either solely as heir, is in borough Exgtish, 








What 165, 311. or with all his other brothers, as in gavelkind, 210. 
customs 
god That the wife shali be endowed of the tenements of her husband, 166. 
ä low- That a man may devise his land by testament, and that to his exeeutor to sell, or to 


eth from other J 
plac «, aril. in And such generally as stand with reason, and bave continued time out of the me 
che it customs mory of man, 170. 
only; of 
wiioh note, What not, scil. such as f To have for the marriage of the daughter of his tenant, being a 
are against reason, gtria freeman, 209. 
à malus usus  abolendus 
es, 212: as if one pre f To have amends at his own pleasure for damage done unto him, 


scribes ns e 312. 


Villenage. Lib. 2. Cap. 11. 


When it is viz. when a man that is villein. or a woman which is termed niefe, 186. hold 
The [ 


Flow it differ. able. | his wife, 167, 168, 169. 


tands of their lord at will to do villein service, which service a freeman may also hold 
by; tor the condition of a villein owner ov lands altereth the nature of it, but ner à 
converso, 172 


manner 
of this Regardant, which term is only proper to a villein, 184 when à man hath 
tenures a manor to which a villein 33 regardant, 181. 
How many 
sorts there (when a villvir. regardant is granted by deed to another, 181. 
are thereof, When one is sised of a vilk-in by prescription, 175. 182. 
viz. Villeim 5 wherein, as in such like, one may not prescribe but by 


hee shewing a deed, &e. in him his aucestors, whose 
estate In heir he is, 183. 

gross. When one conicsseth himself to be a villein in court of re 

curd, 175. 185. as a bestard cannot be a vilkin other 

wis, 188. and then this issue born befure such conft-esion 

: is free. 176. born after is bond, although the mother wege 


L free, 187. 


The lord may seize his villein, although a chaplain secular, 202; 
To the person but i the ord maim. bis villein, the king it seemeth may puni 


of the villein. it, 194. 


chivfs His lands and gonds are his lord’s by seizure, not otherwise, 177, unless 
thereof the king be lord, cui nullum tempus orcurrit, 178. 


To his power His reversions, 170. and his advawsons plein d'incumbent by claim 
° 180. 


Villenage; of which nate 


Expresaly by ebarter of manumission, 204. 


. When a villein entereth into religion, 262. 
Tee For a ume enly. { When a niefe taketh a haron‘a trecman, 202. 


means . Where he shall he answered as in appeal of death, 
bow he 189. appeal of rape, 190. as executur, 191, 192. # the 
may be Of « lord make not protestation that he is his viik-in,193. 
Tee 7 villein Where he shall not; for in other actions villenage in 
against the defi nee or plea is a good plea in abatement of 
Implied. the the action, 195, 196. as also is outiawry, 197, at 
This is ‘ lord; tainder in praemunire, 19: profession in hp 
By 200. Excommunication pleaded by the letters 

suit. the ordinary a good pica rill absolution, 201. 


If the lord bring a prevcife, &c. or other action 

For Of the lord of debt, trespass, £ ° 208. 

ever. Villon: Or an appeal of felony not grounded ou an in- 
mes dietment, if it be found with thc defendant, 208. 


If the ford make an obligation to his villein, ors lease, or feofl- 
J 
Wise. 


ment, 205, 206. . 
But it seemeth a lease at will, for the ancertainty is no fran. 
ehisement, 
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Rents. Lib. 2. Cap. 12. 


Wheresoerer the tenant boldeth of his lord by certain rent, $13. whether it be upon 
( a gift in tail for life or for years, §8.214 or upon a feoffment in fre before the stat. 
quia empteres terrarum, 216, 217. for which a distress is incident of common right, 
and the tenant is not bound to tender it cle-where than upon the land out of which 

it issueth, 341. 


But then the reversion must remain in him who hath the rent, 315. 228. 346. for rent 
passeth as incident to the reversion, 573. but not the reverse, 329. for where no fealty is 
there can be no rent service, 237. 


Im part by the purchase of parcel of the land; for it is apportionable, unless it be so 
entire as it cannot be severed; and then such services as are annual are clearly extinet; sueh 
as are not go out of the rempant that is k ft, 322, 223. 


ow it bath 
beginning. 






By a stranger: as if one be disseised of a manor, and the tenants attorn the 
How 3 ent to the diweisor, and he die, and his heir be in by deseent, 587. hae Sew 
nation of another rent in gross, it had bee. a disseisin to me, but at mine cketion, 
ix. 588, 580. but -if I had given parcel of the manor in tail, before non 


yment of the rent, tenant in tai! continuing in possession, it could have 
been no diseisin to me, for that by the gift is severed from the manor, 590 
591. 


Heplerit, 
Inciosure, 337. 
e divers kinds of disseisin; } Deniall 

whieh are - - - - - - ‘| and, whieh is common to the others 


By the te 

nant him- Menacing of him which should demand 
| le 

wherein The means to recover the rent, whon any disæisin is, viz. ap 

note, assise, which is var aguiveca, in this sense taken for a writ of as' 


sise, 234. 


There he a special iso for not charg- 
ing the person, 2904 no 


Or that the grant be only that if such a 


rent be unpaid to J. N. that he i 
train in suena place, 381. may dis. 


equality of part By purchase of parcel of the land charged, the whole rent is 
» 2652, B 
su 





utterly extinet; but if parcel descend, the rent shall be 
y what means portioned, 224. F 


Reseous, 
By disscisin it may be interrupted; } Replevin, 
L the causes whereof are four: ri J Inclosare, 238, 
Denial, 
If one t ; 
| ae Cant rent out of land without clause of distress, 


By grant: 
F one bold by fealty and rent, or by homage ferlty and rent, 
d the i 
fe and the lord gram the rent » OF grant the rest, reserving 


By other accidents; as i! there be lord mesne and tenant, the tenant h 
Rent k; f over by Ss. nnt, the mesne holding over by 12d. the lord purchaseth the 
: tenancy, the mesnaity is extinct, yet shall the mesne have the sarplusage of 
How it 
when it 





the rent, which is 4s. as a rent seck, 231, 232. 


Not by dis for that w to 
ft may be redditus ictus, 318, ere centrary to the name of rent seck, guasi 


But if the grantee have hed seisiu thereof, if he be deisseised of it, 
which fe by denial, inelesure, 239. he may have an assise, 89° 
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Pareenert, 


Joyntenants. 


Parceners. Lib. 3. Cap. 1. and 2. 


By the common law are females, or the heirs of females, which come to their land by 
descent; so called, because they are compelled to make partition by a writ de participafione 


The divers kinds. Sariend4, 241, 242. 254. 


By custom are heirs in gavelkind, 265. 


At whose suit, viz. not only of the parceners, but against others, as temant 
by the curtesy, 264. 


By writ in what manmer, viz. the sheriff, by the oath of twelve men, must set out 
the parts of all the parceners, as well parties to the writ as not, 376. and 
certily to the justices under bis seal, and the seal of the juror, their par- 
tition, 247, 248, 249. 

w it By a th 1 ither with ithout 
greement amongst themselves, either with or without 4 eed, 250, 25 
may be rs in which the pars of all the parceners may be equally set out, pa 
had. else the part only of one or more, and the rest to hold still in pareenary, 
e 276. 


By help of friends, where the eklest must choose first, 244. unless herself 
Otherwise. set out the portions, then she must choose last, 245. 


By allotment, 246. 


By hotehpot, which hath only for the donre in frankmarriage, or her 

rules eire; which is done by putting the land which was given her in 

touching frankimarriage to the rest which descended from the same ancestor 

partition. to other copareeners in fee, and to take hack so much as with that 
she had before doth amount unto a full purparty, 266, 267, 268, 
269, &ec. 

If the purparty of his ancestor were unequally set out, 

925. 


not pa rties to the If the lands in fee were allotted to one, to the other the 
lands in tail, and the tenant in fee hath aliened her part, 
200. 


For impediments . Infancy, if after his full age he doth not agree 

annexed to their unto it, 258. 

person at the time 

of the partition: Coverture, if her purparty were not equal 
with the rest, 366, 257. 


For eviction of that which was assigned by lawfal tide; for then he may 
enter and have a new partition made of the remnant, 263, 263. 


How it mi 
be defeated, 
ng made 





Joyntenants. Lib. 3. Cap. 3. 


. Of lands and chattels real and personal, 281. 
How his Of what things {oi contracts and covenants; as an obligation, 282. 
estate hath By title, whem one enfeoffeth divers of fand to hold jointly, 227. lwe heron 
its first and feme in such case are but one person in law, and shall have but oné part, 
ereation. By what 291. 


meatis. . 
By sort, when divers disseise one, 278. which is when they put him out without tile 
which was rightfully seised, 379. 


- are reised all of them of the entire, 288. and by the common law not compelia- 
ble to make partition, 200. 


quality The survivor shall have the whole, 280. which a devise by will cannot pre- 
of this vent, but only some act exccuted in the life of the joyntenant, and this 
estate. the survivor shall hold discharged of a rent charge; but not of atense for years 
| made by his companion, although it be to begin after the death of the lessor, 

286. 289. 


The nature 
of jointe 
dered, cone A joint freehold and joint inheritance, 283. 
A joint freehold and several inheritance, 283. 
In the 
quantity; By the form of the gift of the giver, 283, 284, 285. 
for either | By the act of one of the Joïintenants; as if one roske 6 
jt is A several freehold for life, and die living leswe for life, by this he 
and joint inherit hath severed the frechold, but not the inheritance. 
ce, Sas the contrary seemeth the better opinion, 


D 


ee ge ee 
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Tenants in Common. Lib. 3. Cap. 4. 


By prescription. If one of divers jointenants alien in fee, or in taille, the 
y me alienee is tenant in common with the others, 293. 294, 
295, 296. 304. 
lands. Toa If one pereener alien her part, it is s0 likewise, $09. ~ 


common< If 7. S. enfeoffe T. S. of the motety of his lands, not asei 
persen. it in severalty, 399. and generally when two or mor ; 
a te- 'y grant. land in fee, or taile, or for life, 300, 301. undivided, and by 
naney in the eommon law not compellable to make partition, 313. 
comraon by several titles, $92. 

may be. To two bodies politique, or a body natural, and a body politique, for they 

eannot be jointenants, 296, 297. , 
( Real, 310,390. 
Of chattels À Personal, 321. 


in action, touching the realty they shall sever, unless the thing they sue for be a 
2 entire as it cannot be severed: cocag the Sete Pond shall join, where jointenantes 
How they sha and parceners join in t, 322, 313,314, 315, . ; 
mabstain suit may main nisin an gecione firma, 322. and an gene gard 323. 
i . another. + But no action of tres uare vi et armis, nor any action of ehattels persb- 
One nal and real not sorerable, but in the first eome Bret eeryvd, 323. 


Tenanta in common. 
A. 


Estates upon Condition. Lib. 3. Cap. 5. 


Precedent: as if a man make a lease for u 
th condition that if be do euch an aet within us 
For nes time, that then he shall have fee, 349, 360. 
{ner of them. ) gutéequent, when the condition foiloweth in defeasanee 
What eon- of the estate precedent, 350. 
ditions may Such as are against law are void; as thet a man 
be made. seised in fee s not alien at all, 360, 
The matter Not to alien to such an one, 361. 
rma 9 Such as agree with nue ge aoe, thal not dis 
, pcontinue, su 
the law are good; condition it is said the A of 
À as the taile may be preserved to the 
by issue; quære quemode, 364. 
| When one maketh a gift in taile, a feoffiment in fee, a lease 
for life or years upon condition, 325, 
pon By the feoffor only, if 
no day be limi for 
the payment, 337. 
By others; as by the heir, 
When mary are ¥ Saag not die before 
mo! in 1e payment, 
t f Upon cach nennen, By whom 384. or his executor. 
what $32, 333,334, he 337. or 336. of 
| estates: | which because it ey whom the feoffce in 
is payment should be mortgage must receive 
money, or some- the money upon lawful 
they thing in satisfhe- made. tender. or ee be shall 
may tion thereof, The lose the land, and yet 
be which is as good, pere be without remedy for 
(res: if it be accepted, sons the money, 335. 338, 
334. there muat bat if a stranger tender 
be considered it, be is not bound to 
Lin By what means A*. receive it, 334. 
the operation of them, Bt. To. whom, acil. the ftoffee himself, or 


+ Where o officers of trust, that the trust cutor, unless it be expressly appoiu- 
reposed be performed by himeelf, ted to the beir, 339. presey ap 

or his sufficient deputy, if the If none be appointed, some say the 

grant be to be executed by a deputy, feoffor must seek the feoffee any 

340. 


378, 379. where within E had 
others say it suffieeth if he ten. 
Where the estate de | The ‘+ der it upon the land, guerre, ibid. 


pendeth upon = con | place If there be a place appointed, (as 
tingency; as if a lease \_ where. it is good to have Kes certain 
be made to baron and | as may be), 342. the feoffce 
feme during the co- P need not receive the money 
To lands. verture; or if a lease elsewhere; but if he do, it is 
be made to have as L good, 
long se the lessor is abbot, 380, 381, 352 Where it was conveyed upon ; 
LU conidence; as where lands are devised to executors to sell to the behoof 
of the testator, 383, 


® Fer which Vide subsequent page. t For whieh aleo Fide subsequent page. 
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(1) 
Estates upon Condition.. Lib. 3. Cap. 5. Continued. 
ithout deed; as if à condition be made upon the livery, 359 
The force of the deed: for a condition to defeat a franktenement cannot 
be pleaded without deed, but for a chattel it may, $65. yet the jury, 
A. By what means Estates s by a verdict at large, may find such a condition without, a: the 
apon Condition i St party may take benefit of it, if he be not enforced to pleadd st, 366, 
are ereated.s 367, 308, $09. 
With deed; n regard of the words which import a condition. sub 
in which concitiene, 328. previse semper ct ita quèd, 3239. sé con- 
e téngar, with a clause of re-entry, 330,331. 
Poll; and then it is doubted whether the 
feoffor may plead the condition, beeauce 
by intendment it appertaineth to the 
The form feoffor; yet it seemeth he may plead it, 
of it, quære, 376, 376, 377. 
the first per 
In rd 
of the fe son, 372. 
shion . 
the deed; In the third per- 
reither manner ° 
+ both are cquel- 
tis of ak . 
ing ly goad, if men 
them. that both per 
sons have put to 
Indented. their seals, 373. 
The manner of pleading 
them, when the shewing 
on part is as good as 
° of the whole; for be it 
Vipartite or tripartite, it is 
but one deed, 370. 
| That come in by descent; and although there be divers dissisins and de- 
big do scents past, yet the working of a condition shall take place, 391, 392 
tie; . 
sci any , 
That come in remainder, although the particular tenant only receive the condi 
tion, 374. 
To.lesvet their estate entire, and detain but the use only for a time; as when a lease 
. The ti is made rent reserved with a condition tO reenter upon non-payment, and 
BT Rates upon detain it until, &e. in manner of a distress, 327- pos pay % 
Condition in . 
foie. And in such where an entry is 
congeable, the franktenement resteth 
How they not without entry, 351. . 
do tie 
those that Upon breach of But such entry or can be 
are sub- the condition, reserved to none but the feoffor 
ject there- . where the feoffor and his heirs, 347. as Richell's case is, 
unto, sci To wipe away may enter. 730, 791, 722, 723, 724. For if a 
either the whole estate feoffment be made to pay a yearly rent 
in such degree, to a stranger, the condition is 
disch ns it yet the rent is but a penalty to the 
was at the time ffee, ibid. 
the me of By th God 
e condition e act of 3 as the 
358, Thisis Te them to whom the ronde 
to be performed: but if some of 
Upon such an them only be dead, the feoffe 
act done that the + near the meaning of the parties as 
condition cannot must perform it to the other as 
afterwards be he may, and so be discharged, 353, 
performed. 353, 354. 


By the act of the party, C. Vide 
infra. - 


Make a feoffment or a lease for life to another, 333. 


. Acts of the party that the condition ean- 
Cae be performed afterward by him, and } Or make a lense for years, 356. 
yet be should perform the condition as | 
{rit were to make @ feoffment, and the Or take a wife, if be were sole at the time of the feofiment, 357. 
if he charge the land, qucære de hec, 358. 


ANALYSIS OF LITTLETON. (ii) 
Estates upon Condition. Lib. 3. (Cap. 6. and 7. Continued. 


Descents. Cap. 6. 


a disseisin, when a disseisor being a body natural, 413. dieth maturally, 410. sei 
D fe simple, 385. 367. or a donee fa taile from a disscsur dieth srised 4 tajle, 386, 
387. in poseessiun, 353. and this by course of law doth immediately d-.eeud to his imne 
or some coilat beir, 3°9. 364. pat party to the disxisin, 305. But an escheat tor 
want of his heir is not so, 390. And this putteth him that heth right to his action until 
the impediment be removed; as if the heir endow bie mother, 393. or that the dissrisee 
within age entercth upon the heir in by dese nt, 407, 408. in these eases the entry of the dis- 
seisex is revived, 409. 

Upon an abateniat between brethren; as if the younger entered upon lands descend:d to 
the eldest, the eld-et not having ruade any actual entry, 396, and dieth, such dese nt taketh 
away no eutry, 306. So it à ul two coparceners, if one enter into the whole, 308. bat if he 
which abateth were a bastard in the law of the land, yet a mudier in the spiritual Jew, and 
died svieed without interruption, such descent doth not only bar the muber of his entry, but 
also of his action, 30%, 400, 401. 

x regard of theirestates, lesse for years; for he leaveth the reversion in the heir which js in 

by descent, 411. but it 1s oth reise of a tenant for term of life, 411. 

Of time in which the disseisin and descent was, viz. if it 
be in time of war, it taketh away no entry, 412. 


Dessunte. 


circum Kxpreasly. 
stances. Of making the J lmplicatively by bringing of an setion; 
claim. but if n deseent be cast dum curia ad. 
visare vult, guerre, 422. 
Iufancy, 403. 





Coverture, 403. #f ne 


In respeet of. In themselves, title of entry were 
L 4 The privileges (For defects given but only the 
of the persons . Coverture, 404. 
of such as In others; as the heir shall avoid a descent 
should make cast in the time of his ancestor dé nen sane 
ther claim. me , #6 wellas he shall a feoffiment; net- 
ther of which the ancestor himself could 
‘avoid, 405, 406. 
or impediments. Vide A, infra. 
About the king's affairs, 439. 
or distance of place; as if | Otherwise, for such by intendment cannot have notice 
he were out of the realm of things done in the realm, 440. and such should not 
| have been barred by a fine before the statute of nom 
| im, 441. 
| For impediments. Compulsive; as if he were in prison, 436. for neither outlawry, 
nor recovery by default, shall bar such an one, whieh are matters 
By recluse of their of record, 437, 438. 


persons of necessity. Civil; for the ajd of their profession; therefore if one enter 
into the lands of an abbry in time of vacation, and die seised 
guare if such deseent shall bar the next elected abbot of his 
entry, 443. 


Continual Claim. Lib. 3. -Cap. 7. 


He himself which then hath title of entry, whose claim shall avail for those in 
remamuler or revermon, 416. 


© persons Some other for him; as his servant; which being made by his com 

which should mandment, and in his name, sufficeth, it ie be made in such effectual 

this make it. manner as the master himself durst have done at the time of the 

ein muet com anément given, 432, 433, 434 otherwise, guære how it shall 
made, avail, 435. 

+ | For this time. It must needs be made within the year and day of the death 
£ consider The of the disseisor, else it giveth no benefit of entry tu the disseisee, 423, 
= cireumstances 424, 425, 426, 427, 428. 

o in making of it. In the Jand whereof one is disseised, or in parcel of it, 
4 | im the name of all in the same county, 417, 418. 
E Of place. ) If one dare not enter into the land itself,-chen in some 

3 . . L Ince sa neer the land ashe dare, 419, 420, 421. 

i; ~For purging the present tort, it defeau th the estate upon which the claim was made; 

. os, if it were upon a tenaney in taile, the conuuuance of oecupation afterwards is a 

The operation - new dissesin, which giveth à fee, 429. for which the claumor may maintain an 

of nt when it action ES PRSS or quare vi et armis, Gc. or upon the statute § À. % 7. or 
made. e Fo 0, oe 


For preserving the future right of entry aftcr such claim made; for then the entry of the 
claimor is eougeabie, notwithstauding the descent of any, 414,415. 422. 


(li) 






The making of them; which is to be eonsid 


The effect of a releasc. 


Of lands, 444. 


Of other 
things; 
as 


e 
es 





Betwern the 
to the release, it 
inureth by way of 


How it 
iuureth. 


| Against 


ANALYSIS OF LITTLETON. 


Releases. Lib. 3. Cap. 8. 


Real, which barreth not an entry, 406. ; 

Personal, which barreth not che reprisal of personal things, 497, 

Either of these isa ber of mist actions; as - See: “08 

Appeals; which barreth an appeal of murder or robbery; and su doth a release 
of all manner of actions, 600, 601. and an appeal of mayhem by a rviesee of 
actions personal, 503. 

Errors; for other releases bar not by bringing a writ of error to reverse am outlawry, 
603. 

Executions; which a release of all actions will not bar, unless it be a scire facies 
after the year, 504, 505, 506, 507. 

All manner of demands. This is the surest release, 508, 509, 510. but a release of all 
manner of quarrels, gure of what effect it is, 511. 

deed, 447. 


4 
ges a descent, without actualentry, 448. . 
e tenantin a pfruripe alien dependiag 
the suit, a release to him notwithstanding 


is good, 490, 491. 

To vouchre, who is suppeeed tenant in 
the eye of the law, 491. 

By reason of an ancient right remaining in him w 
whom the release is made; as between and 
tenant, if the latter be disseised in regard of the privity, 
this release is good as to the extingui t of the 
ecigniory, 454. 458. but a release to the tenant which 
hath made a feoffment is void, 457. so it is between do 
nor and donce in tail, 455. 90 between lessor and jes 
see, but then the rent only is extinct, and not the rever 
sion given away, 466. 


Actions 


By suit 
in law; 
as 


the 
freehold. 


In law, “47. 

Lessee for years, after his actual entry, 459. lessee at will, as 
it secms, 460. but not to him that occupicth only by : 
sion of the owner without any lease, and that is fur want of 
privity, 461. unless it be between feoffor and feoffee upon 
éonfid 461, 462, 463. 

In reversion sometitcs; as if a dissvisor make a lease for life, 449. but not to one 
in remainder fn droit, 451. and such a release shall benefit the particular tenant, 
if he have the deed to shew, ef à converses, 453. 


In possession; 
at@®® - e 


The form of a release. Vide A. infra. 


Miter estate, as between jointenants, 305. 

Mitter le droit, as between dissisur and disseisee, 306. 466. 

Extinguishnient, 307, 308. and this is where he to whom the release is 
made cannot have the things releaud; as between lord and tenane for 
service, or for rent charge, or commun, 479, 480. 

Entitled by the right; as if the releasce bad accept: d it of a stranger upon condition, 

without 


or had granted a n-nt charge, he shall avoid urither of them by a 

an actualentry of him who had right, 476, 477. 

If there be two disseisors, and the disseisee release to one of them, be 
shall hold out his companion; but a ruk-ase to one of the frofftes of a 
disseisor inureth to both, 472, 473, 474, 475. 

If an infant disseisor alien in fre, the alienee dicsto whose heir 
the disscisee releaseth, be shall bar the disscisor, continuing yet 
within age, io a writ of right, 478. 481, 4823, 483, 484, 485. 
in which writ the mere right cometh in question, and not his 
lawtuiness of possession, 486, 487. 489. and he must count in 
seisin of him or his ancestors, and prove it according to the 
count, 514. 


rties 


Claim 
Les of 
Wrong. 


for the which 


note, 


A release of real actions can be pleaded by none but the tenant of the land, 494. 

if a disseisor make a feoffiment, &e. and yet take the profits, and the disseigæe releascth 
unto him all real actions, and yet sueth afterwards a writ of entry, in nature of an assise 
against him, guare how the disseisur shall plead this release, to take any advantage 
thereby, 4¥9. 


That no future right passeth 
by way of ele, notwith- Of a 
standing the coumon form 


debt due upon an obligation before the day of 

payment is good, 612. of a sent service belore 

445, 446. therefore a release the day void, 513. 

It it be made to enlarge an estate, the estate intended must be made and expremed, 415. 
468. but if the relensor hath but a right, 469, 470. or if tbe relensee had a fce beture, 
it needeth not, 467. 


ANALYSIS OF LITTLETON. Gi) 


Confirmation. Lib. 3. Cap..9. 


The forra of it, 515, in which these words dedi er cencessi amount to as much as cer frmavi, 531, which (as some others) 
inureth by way of extimguishment, as where the lord granteth Lis rent to the tenant, orthe grant ef a rent 
ree, 543, 544. 
Where it enureth, viz. where there is such a possession before whereupon a confirmation may work; there 
fore one take away my viBein in gross, and I confirm his estate, it is void, 541, 542. 


in Expresty. ei sepia being i see | 
what impheation; as if the heir of a disseivor being in by descent, the dimeisee with 
man- im ina feoffment, here is the confirmation only of the disseisee, and the f t of the 
nese other; bac if the disseiee shall bring a writ of entry in the per ef cui against the feoffee, 
< gucere how he shall plead this, 534. 
Merely to eonfirm an estate made before, which is the proper force of it; for cen- 


É firmare idem est qued frmum facere; as when disseisce cunfirmeth the estate of the 
£ disseisor, 519, 530, 521, 52% or of a lessee to a dissisor, or a rent-charge granted 
rs 
9 
be 


Confirmation. 


The furce of ft, 


br a dissejwr, though be after enter into the land, quarre de hec, 537. or when the 
lessor confirmeth the grant, 530. 547. or the lessre of his lessee, 516, 517, or when 


a 


the lord confirmeth the estate of the tenant of the land where the , rents, 
L and common, remain notwithstanding, 535, 536, 537. or where the parson of a 
Te ehureh cha his glebe by the confirmation of the ordinary or patron scised in 
what fer it is made perpetual, 528. 648. quære, whether the patron and chaplain may not de 
re ike, 530. ~ . 
| pote. , To commence presently, 524. 526. 533. 


To take effect by way of remainder, 523. where it is neces- 
By enlarging / sary to have these wonts, aver et tener, 525. but by neither 


the estate or hoth a rent charge can be enlarged by confirmation, 
‘To con- confi nued. but by new grent upon surrender of the old; but the rent 
Grm with in cese before may be, 548, 540. 
some @d- By akering of it; as a lord by contirination may diminish the services of 
dition. bis twuem, bat not exchange them for other or reserve new, 538, 530. 
unless he ser it by frenkalmoigue, which indeed is no corporal sere 
vice, 540. 
(in 


Attornment. Lib. 3 Cap. 10. 


Wheresoever the lord, or he in reversion, grants the service of his tenagt, or what lies in reversion by 
dced, 551 568. Without attornment (which is nothing but a consent to the grant) made to the grantee in 
the fife of the grantor, the grant is void; therefore, if one make two several grants to two several persons, 
he to whoin the attornment is first made shall bave it, 552 and a nversion barely granted without attorn- 
ment setticth not, 567. But if it be granted by fine, the reversion settleth without attornment; but the 
contre cannot punish waste, or have relief, or other things lying in distress, without it, 579, 580, 581, 582 
Sot they who claim by grant cannot arow without attornment, but such as claim by escheat, 583, 584 or by 

ise, May, 585, 586. 
om . Where one jointenant relcaseth to another, there lessee need not 
Have me > nttorn, 574. 
(Tre par ent de a. Where there is lessre fur life, the remainder for life, and the lessor 
e | tywhich 4 Sens rel-aseth in fee to hin in the remainder, 575. . 
| 3< should Be the same perun which granteth; for then he caunot attorm to his owm 

FE |] attom at, 578. 

{5 Where services be granted to the tenant, who hath as great estate in the tenancy as the grantor 

hath in the srigniory; fur there it inureth by way of cxtinguishinent, 561. 

Upon grants of scigniories, the tenants of the manor must attorn, but not the tenants 
at will 553. Lf it be in lense, he ip the nvversion must attorn, for he is tenant to the 
lord, 554. 562. but be in remainder must not, for then the particular tenant is 
tenant quant al faire avowry, 657. and if thre be mesne and tenant, the mane 
must ateorn, ASS. . 

Upon grant of a reversion, the tenant of the freehold, 571. and tenant in tail may attorn, 

| t he is not compellable, 570. 

| Upon grant of a remainder, the particular tenant, 569. 

Upon grant of a rent-charge, the tenant of the freehold, 556. 

Expecesty, 551. where the attornment by one jointcnant, 66, or by one kind of service, if it be held by 

vers, 563, 564, is as effectual as if it were by all, heeause the seigniory is entire. 

«(By aceepti Of a reversion, 558, 559, 560. 

= of the deal Of a remainder; as where the estate of the tenant for life is confirmed with a 

£ cm remainder, 573. 

É By giving un denier ss seisin of the rent, whieh includes an attornment, but not other 

à 

4A 


Where it needcth. 


Row it te ruadk. - 
TT 
LIFE 

iH 


in 


wise, 565. : 
By re-entcring into his term; as if lessor enter upon his lessee for years, or ibe, and a. 
ment, and the lessee re-enter, 570, 577+ e ye, mone. ae 


In what manner. 


tr 


Vor, I. G 





(vi) ANALYSIS OF LITTLETON. 


Warranty. Lib, 3. Cap. 13. 


Lnenl, where a man» maketh à feoffmest with warranty, descends to 
son; the cause of which name is met or the ve lineal Bare oe he de because | 


land should have y descended if warranty b mt been, 7 
706. Wis The hi FH gf the eating: of of ibe mother Has with Waits 
8 |] 


If the father disseise the son, and after make a feuffm 
with warranty, 704. 


Collateral. This is [| Ifa man be disseised nf lands in fee, and have issu ¢ 
where ke that maketh sons, the youngest relcaseth with warranty, this is col 
several che warranty is collate. teral to the eldest, 707,708, 
(ims toe? ee pe | 
which upon war 1) he di isee were of lands in tail, the wi 
us ranty deseemdeth ean- ranty of the uncle is œllateral 719. And so 


mot convey the same have three suns, and enteil his land 
land from the warranty, th e cldes ve y waren awe 
t, with remainder to the second, & 
708. 717$ as and the eldest doth dscontinue with warrant 
716. 719. As it is of sons, so it is of daughte 
710. 
Warranty. Commencing b disseisin; as if the father, &e. being lessee for years, or at will, 
his son e a feuffment with warranty, 69%. or È be be jointenant with à 
make a teu‘hnent of all the warranty, 700 if a guardian in soeage | 


son, 

@hivalry make fcoffigrut, 699. So if a disseisee immediately make a froffment on 
with warranty, 708. or if one make a teoftment of the house of A. B. with warrant 
to barætors ‘the country, for fear of whom 4. B. departeth the house, 701. 


What words will make a warranty, viz. Warrantize ouly, 733. 


a 
What effect a warranty is of, viz. to bar or rebutt, &e. Vide A. Infra. 
: , Lineal, for lands in fee, hut not in fee taile without assets, 72: 
Collateral berreth both, but m eases especially provided, 711 
artery bancth not Gloucester the warranty 0 be by CE a 
. not without assets, althou it ev 
What warranties; che husband only, 724. 738, 739, 730, B73, 733. Bor tenes 
bar, viz. in dower or for life are not within the statute's com sy Te 


yet if sack werrauty descend uen an infant, be s 
rred, 226 


Commencing by disseisin doth never bar, 697. 
A. What effeet a : 
Whom bar, viz none but those u whom they do descend; therefore they 
wermety i of must ps attach in the ancestor, & the warranty by devise barreth not, 734 
viz to es or and warmnty doth descend always upon the heir, therefore it never descends ps 


vebutt, & pe % the half-blood, 737. nor where the blogd js corrupted, 745, 74 
where note, re, at common law; not by custam, as borough English, or gavelkind, 718. 75 
7 
At an eng, 738. 
The estate whereunto 
“ they be anpexed be 
How long @ey ber, Defeated, 741, 743, 743, 744. 
vig, upul - 


The be released, and he on whom the warranty doth 
hau the rolemse to shew, 748. 


END OF THE ANALYSIS OF LITTLETON. 
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La 


FIRST 


PART 


OF THE 


INSTITUTES 


OF THE 


LAWS OF ENGLAND. 


Cap. E 


EN ANT en fee simple 
[La] TT celuy que Le ou 


tenements a tener a luy et a ses heires 


atouts jours. Et est appel en La- 
lin, feodum simplex, quia feodum 
idem est quo hereditas (1), et sim- 
plex idem est quod legitimum vel 
purum. Et sic feodum simplex idem 
est quod hereditas legitima, vel hæ- 
reditas pura. Car si home voile pur- 
chaser terres ou tenements en fee 
simple, il covient de aver ceux parolx 
son purchase, 2 aver et tener a luy 
et a ses heires : car ceux parolx (ses 
heres) font Vestate d’enheritance. 
Car st home purchase terres per ceux 
parolx, À aver et tener a luy a touts 
jours; ou per ticls parols, À aver 
ct jener a luy et a ses assignes a 
loats tours: en ceux deux cases il 
ny ad estate forsque pur terme de 
sic, pur ceo que il fault ceux parols 

(1) [See N. 1.) (ses 


Vour.k 1, 


Fee simple. . 


Sect. L, 


ENAN' in fee simple is he 
which hath lands or tenements 

to hold to him and his heires for 
ever. And it, is called in Latin, 
feodum simplex, for feodum is the 
same that inheritance is, and simplex 
isas muchas to say, lawfull or pure. 
And so feodum simplex signifies a 
lawfull or pure inheritance. For if 
a man would perchase lands or te- 
nements in fee simple, it behooveth 
him to have these words in his pur- 
chase, To have and to hold to him 
and to his heires: for these words 
(his heires) make the estate ofinhe- 
ritance. For if a man purchase lands 
by these words, To have and to hold 
to him for ever ; or by these words, 
To have and to hold to him and 
his assignes for ever: in these two 
cases he hath but anestate for term of 
life, for that there lacke these "(his 
° | 


Lib. 1. Cap. 1, Sect. 1. 


(ses heires ),les queuxparolx tantsole- (his heires), which words onely make 
ment font Vestate d’inheritance en an estate of inheritance in all feofF- 
touts feofments et grants. ‘ments and grants. 


Of Fee simple. 


Vide Sect. 85. “ ENANT,” inLatin tenene, is derived of the verbe teneo, and 

hath in the law five significations. 1. It signifies the estate of 

the land: as when the tenant, in a Hræcifie of land, pleads guod non 

tenet, &c. this is as much as to say, that he hath not seisin of the free- 

hold of the land in question. And in this sense doth our author take it 

in this place : and therefore he saith, tenant in fee simple is he which 

hath lands to hold to him and his heires. 2. It signifieth the tenure 

or the service whereby the lands and tenements be holden ; and in 

_ this sense it is said in the writ of right, gue clamat tenere de se fier 

liberum servitium, &%c. And in this signification he is called a tenant 

ST . or holder ; because all the lands and tenements in England, in the 

24 E. 3. 65, 66 hands of subjects, are holden mediately or immediately b 
Meee of the king (1). For in the law of England we have not C1. -J 

Inst. 501.) properly, af/sdium, that is, any subjects land that is not holden ; 

(ae ose unlesse you will take allodium for ex solido, as it is often taken in 

of Stannerics) the Booke of Domesday (2): and tenants in fee simple are there 

€. 1. sect. 3. called alodarii or aloarti. And he is called a tenant, because he 

er male al holdeth of some superior lord by some service. And therefore the 

Le a. de 10 8. king in this sense cannot be said to be a (3) tenant, because he 

14 El. y.318. hath no superior but God Almighty ; fredium domini regis est di- 

y Probe ve rectum dominium, cujus nullus author est nist Deus. And, as Bracton 

. saith, Omnea quidem sud eo, et ifiee sub nullo, nisi tantèm sub Deo. 

ro. Cue. 53) The possessions of the king are called sacra patrimonia, and domi- 

cup. 8 nica coronæ regis. But though a subject hath not properly directum, 

yet hath he urile domintem. Of these tenants our author speaketh in 

his second booke. 3. Also, ¢enere signifieth performance, as in the 

writ of covenant, quod teneat conventionem, that is, that he hold or 

performe his cavenant. 4. And likewise it signifieth to be bound, as 

it is said in every common obligation, tenert et Arauter ob&gari. 

Lastly, It signifieth to deeme or judge ; as in 38 E. 3. c. 4. it shall be 

holden far none ; (that is) judged or deemed for none ; and s0 we 

commonly say, itis holden in our bookes And these several signifi- 

cations dce properly belong to our tenant in fee simple. For he 

hath the estate of the land, he holdeth the land of some superiour 

lord, and is to perform the services due, and thereunto he is bounden 

Bite fom 83. by doome and judgement of law. Of the severall estates of land our 

en. se 5. ap. æuthor treateth in his first booke : and beginneth with fee simple, 


sad lib. 3.cap.8. because ail other estates and interests are derived out of the same. 
Bract. lib. 4. 265. . 
(4 Inst. 202.) Dameaday. Mir. des Just. cap. 3. sect. 15. 17. 


Breet. lib. 8. “* Fee simple.” Fee (4) commeth of the French £ef, (ie. ) fredium 
667 beneficiarium, and legally signifieth inheritance, as our author him- 
. selfe 


(1) Same doctrine, 50. Ass. pl. 1. post- 
65. Plowd. 498. The origin and principle 
of this doctrine is well explained in Wright’s 
Ten. 58. and 2 Blackst. Camm. 48 ed. 5. 
See also Wright's Ten. 157. and Mad. Ba- 
ron. Anglic. 25. 

(2) See post. 5. a. For particulars con- 
cerning Domesday Book, see the books ci- 
ted in Wright's Ten. 56. in note p. and also 
an Account of Domesday Book, and an 


Account of Danegeld, both printed by or- 
der of the Antiq. Soc. in 1758. 

(3) For examples and consequences of 
this doctrine, see Dy. 154. Plowd. 912. post. 
16. a. 6. Co. 5. b. Finch, fol. ed. 7. 2 Ro. 
Abr. 513, 514. Post. 2. b. n. 4. 

(4) For the derivation of the word Fre, 
ace pets Ten. 3. and the books there 
cite . 


Of Fee simple. 


selfe hereafter expoundeth it. And simple ts added, for that it is 
descendible to his heires generally, that is, simply, without restruint 
to the heires of his body, or the like. Feodum est quod quis tenet ex 
quécunque causd stve sit tenementum,siveredditus, ec. In Domesday 
it is called feudum. [a] Of fee simple, it is commonly holden that 
there be three kinds, viz. fee simple, absolute, fee simple conditionall, 
and fee simple qualified, or a base fee (5). But the more genuine 
and apt division were to divide fee, that is, inheritance, into three 
parts, véz. simple or absolute, conditionall, and qualified or base. For 
this word (simple) properly excludeth both conditions and limitations, 
that defeat or abridge the fee. * Hereby it appeareth, that fee in 
cur legal understanding signifieth, that the land belongs to us and 
our heires, in respect whereof the owner is said tobe seised in fee; 


and in this sense the king is said to be seised in fee. [6] It is also. 


taken as it is holden of another by service, and that belongeth onely 


to the subject ; Ztem dicitur feodumalio modo cjusquialium/fcoffat, et. 


quod guis tenet ab alio,ut si sit qui dicat, talis tenet de me tot feoda fier 
servitium mifitare. And Fleta saith, Poters? unustenerein feodo quad 


ee, e e « ° e se e q 
servisia, sicut dominus cafritalis, et nonin dominico; aliisin feodoet do-- 


Mintco, et Ronin servittio, sicut bere tenens alicujus. [ce] And there- 
fore if a stranger claim a seigniory, and distreyne and avow for the 


service, the tenant may plead, that the tenancy is extra feodum, &c.. 


o him, (that is) out of the seigniory, or not holden of him that 
claimeth it ; but he cannot plead, extra feodum, tc. unlesse he take 
the tenancy, that is, the state of the land upon him. Of fee in the 
first sense our author treateth in this first booke; and as it is taken 
in the second sense, in his second booke ; and of the third you shall 
read in our author, Sect. 13. 643, 644, 645. and plentifully in our 
books quoted in the margent. 


Dectr. Pise. 152. 216.) 


“ Terresouten-mrnts.” Here it is to be observed, that a man may 
bave a fee simple in three kinds of hereditaments, (6) véz. reall, 
personall, and mixt. Reall, as lands and tenements, whereof our 
author here speaketh. Personall, as king Edward the first, in 
the thirteenth yeare of his raigne, concesett Edmundo fratri suo 
charissimn, quid ifise etharcdes sui habeant,ad regtisitionemsuam,in 


[2 a. ] cance lliartd nostré etherrdumnostrorum, justiciariosad filacita 


forestarum, quas idem frater noster habet ex dono domini 
regis Henrici fiatris nostri, secundum assis, forest a tenend,’ Sc. In 
this case the grantee and his heires had a personall inheritance in 
making of a request to have letters patents of commission to have 
justices assigned to him to héare and determine of the pleas of the 
forrests, and concerneth neither lands or tenements. And so it is 
if an annuity be granted to a man and his heires, it isa fee simple 
personall: (1) ef sfc de similibus. And lastly, hereditaments mixt 
both of the reality and personalty. As the abbot of Whitbye in the 
county of Yorke having a forrest of the gift of William of Percie 
founder 


[5] See the same division of fee in 10. Hardr. 147. 


Sect. L.. 
Brit. cap. 34 
fo 89. 
Flet. lib. 3. cap. 


263. 
Filet. lib. 5. cap. §. 
Brit. fo. 208. 307. 


fi 


. 
88 
& 


; 


(a. Inst. 814. 
Cro. da. 155.) 


Co, 97. b. 2 Inst. 96.  Vaugh. 273. [6] For the extent of the word heredita- 
2 L Raym. 1148. and for instances ofa ment, and the difference between that and 
lifed fee, see post. 27. Plowd. 557. tenement, see post. 6. a. oo 


0.Co. 97. 7E.412x Cro.Ch. 430, [1] [See N.2.] 


Lib. 1. Cap... Of Fee simple. Sect. 1. 


| founder of that abby, and by the charters of king John and of 
Ro Pat. sn. other his progenitors, king Henry the third did grant abbati et 
,8E conventui de Whitbye, quod ist et eorum successores in fierhetuum 
habeant viridarios suos firofirios de libertate sud de Whitbye eligend’ 
de cetero in fleno com. Eborum, rout moris est, ad reefonstones et 
presentationes faciend’ de transgressionibus,quasamodô fieri continget 
de venatione intra metasforeste suade Whitbye, quam habent ex dona- 
tione Willi.de Percey et Alani de Percey filii cjus, et redditione et con- 
cessione domini Johannis quondam regis Angle fatris nostri, et con- 
firmatione nostra, coram juaticiariis nostris ttinerantibus ad filacita 
Jforestæ in fartibus illis et non alibi sicut viridarii foreste nostre hu- 
Jusmodi resfonsiones et hiræsentationes facere debent, et consuever- 
unt. Et si contingat aliquos forensecos, qui non sunt de libertate 
hredicitorum abbatis et conveniis, tranegressionem facere de vena- 
tione intra metas foreste fredicta, quos firædicti viridarii attach- 
are non fiossunt, Volumus et concedimus fronobis et heredibus nostria 
quod hujusmodi tranagressores fier justiciarios foreste nostre ultra 
Trentam attachientur, ad firesentationem viridariorum predict. ad 
reshondendum inde coram justiciariis nostris itinerantibue ad filacita 

Soresta nostræin fartibus illie, cum ibid. ad flacitandum venerint 

hrout sccundum assisum et consuetudinem forestæ nostra fuerint 

Jaciend’. Which charter was pleaded upon the claime made by the 

abbot of Whitbye before Willoughby, Hungerford, and Hanbury, jus- 
tices ineire in the forrest of Pickering, which eire began anno 8 E. 
3. And these before them were allowed. And when the king crea- 
É Co. 33.) ted an earl of such a county or other place, to hold that dignity to him 
and his heirea, this dignity is personall, and also concerneth lands and 
tenements. (2) But of this matter more shall be said in the next 
Chapter, Sect. 14. and 15. 

‘ “ Et eet appel en Latin feodum simplex, quia feodum idem est quôd 
cap. 9. 6. 263. “ hereditas.” Here Littleton himselfe teacheth the signification of 
7. ss. Jfeodum, according to that which hath been said, which only is to be 
Sor interpre "ad applied to fee simple pure and absolute. And this and all his other 
etymologies, vid.  intrepretations of words and etymologies throughout all his three 


110,119. 135. bookes (wherein the studious reader will observe many) are per- 
184. 164. 174. spicuous and ever fier notiora, et nunguam tgnotum fier ignolius; and 
DA. 334. 307. are most necessary, for ignoratis termini ignoratur et ars. 
434. 520. DUR. GAS, 680. 753. 
pont ne “Simplexidem est quod legitimum vel purum.” Hereof he treateth 
€. b. lib. 4. onely in this place. And Littleton saith well, that simplex idem est 
Fics. ib. 3. « quod purum. Simplex enim dicitur quia sine filicis; et purum dicitur, 
eee guod est merum et solum sine additione. Simplex donatio et pura est, 
cop. 5. ee. ubi nulla addita eat conditio sive modus; simplex enim datur, quod 
cap. 34. nullo additamento datur. 
tb, sen s. “ Hereditas légitima velhereditas fura.”’ And therefore it is well 


said, quôd donationum alia simplex et pura, que nullo jure civili vel 
natural cogente,nullo precedente metu vel interveniente,ex meré gra 
tuitâque liberalitate donantie procedit,et ubi nullo caeu velit donator 
ad se reverti quod dedit; alia sub modo, conditione, vel ob causam, in 
quibus easibus non proprie fit donatio, cum donator id ad se reverti 
velit, sed guedam pfotiie feodalis dimissio; alia absoluta et larga; aka” 
stricta et coarctata, stcutcertis heredibus, quibusdam à succcssione 
| " excluste, 


(2) Therefore such dignity has been adjudged to be intailable within the statute de denis. 
Bre peat. 20. & 


-\ 
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Of Fee simple. Sect. 1, 


: Lab. J. 
erclusis, fc. And therefore seeing fee simple is A#reditas legitima 
cel pura, it plainly confirmetk that the division of fee is by his au- 
thority rather to be divided as is aforesaid than fee simple. And 
he saith well in the disjunctive, legifima vel frura, for every fee 
simple is not /egitimum. For a disseisor, abator, intruder, usurper, 
&%c. have a fee simple, but it is not a lawfull fee. So as every man 
that hath a fee simple, hath it either by right or by wrong. If by 
tight, then he hath it either by purchase or descent. If by wrong, 
then either by disseisin, intrusion, abatement, usurpation, (3), &c. In 
this Chapter he treateth onely of a lawfull fee simple, and divideth 
the same as is aforesaid. 


“ Car st home purchase.” Persons capable of purchase are of two re 
_ sorts, persons natural created of God, as I. S. I. N. &c. and persons 
incorporate or politique created by the policy of man (and therefore 
they are called bodies politique); and those be of two sorts, viz. L 
either sole, or aggregate of many; again, aggregate of many, either Vide Sect. 57. 
af all persons capable, or of one person capable, and the rest inca- 
pable or dead in law, as in the Chapter of Discontinuance, Sect. 655, 
shall be shewed. Some men have capacitie to purchase, but not abi- 
litie to hold: some capacity to purchase, and ability to hold or not 
to hold, at the election of them or others: some capacitie to take 
and to hold: some, neither capacitie to take nor to hold: and & 2%. 
some, specially disabled to take some particular thing. 
If an alien Christian or infidel purchase houses, lands, tene- 1%) 
B b. ] ments, or hereditaments to him and his heires, albeit he can 
have no heires, yet he is of capacitie to take a fee simple (1) 
but not to hold (2). For upon an office found, the king shall have 
it by his prerogative (3), of whomsoever the land is holden(4.) And 
80 it is if the alien doth purchase land and die, the law dothacast 
the freehold and inheritance upon the king (5). If an alien pur- 
chase any estate of freehold in houses, lands, tenements, or heredita- 
ments, the king upon office found shall have them. If an alien be 
made a denizen and purchase land, and die without issue, the lord 3 Hen- 6. 28. 
of the fee shall have the escheat, and not the king. But as to a 
lease for yeares, there is a diversitie betweene a lease for yeares of 
a house for the habitation of a merchant stranger being an alien, 
whose king is in league with ours, and a lease for yeares of lands, 
meadows, pastures, woods, and the like. For if he take a lease 
for yeares of lands, meadows, &c. upon office found, the king shall 
have it (6.) But of a house for habitation he may take a lease for 
yeares as incident to commerce; for without habitation he cannot 
merchandize or trade (7.) But if he depart, or relinquish the 
realme, the king shall have the lease. So it is if he die possessed 
thereof, neither his executors or administrators shall have it, but 
the king (8); for he had it only for habitation as necessary to his 
trade ' 





(3) For the difference between such 
estates by wrong, see post. 277. a. and that 
they cannot be said to be by purchase, see 
post. 3. b. & 18. b. | 


2 [See N. 6.] 
5) See in Plowd. 229. several cases, ia 
which, for a like reason, the king is intitled 
without office. 

(6) Accord. 7. Co. Calvin’s case, Dy. 
2. b. in marg. 
(0 [see N.7.] 

) [See N. 8.} 
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trade or traffique, and not for the benefit of his executor or admis 
Peck 29 Eliz.  nistrator. But if the alien be no merchant, then the king shall have 
Croft’s esse. the lease for yeares, albeit it were for his habitation (9); and so it 
©. Aw ris is if he be an alien enemie. And all this was so resolved by the 
(£ Co. #2. b) judges assembled together for that purpose in the case of sir James 
Croft, Pasch. 29 of the raigne of queene Elizabeth. Also, if a 
man commit felony, and after purchase lands, and after is attaint- 
ed, he had capacitie to purchase, but not to hold it; for in that case 
the lord of the fee shall have the escheat (10); and if a man be at- 
tainted of felony, yet he hath capacitie to purchase to him and to 


Magna Charte, his heires, albeit he can have no heire, but he cannot hold it; for 
rE. 1. stat, 2. in that case the king shall have it by his prerogative, and not the 
oo Religions lord of the fee; for a man attainted hath no capacitie to purchase 
pE ep ss. (being a man civiliter mortuus ) but onely for the benefit of the king, 
23 H. 8. cap. 10. no more than the alien-née hath. If any sole corporation or ag- 
30 EL cap. 6. gregate of many, either ecclesiasticall or temporall (for the words 
Ass. 436. of the statute be ef guis religtoeus vel alius ) purchase lands or tene- 
2 Ass. ale ments in fee, they have capacitie to take but not to retaine (unlesse 
Fleta, lib. S- they have a sufficient licence in that (11) behalfe); for within the 
19 E, 2. tit. yeare after the alienation, the next lord of the fee may enter; and 
Ms md.1s, if he doe not, then the next immediate lord from time to time to 
91 E. 3.8 have half a yeare; and for default of all the mesne lords, then the 
So tds. 58.65 king to have the land s0 aliened for ever, which is to be understood 
sE4 of such inheritance as may be holden. But of such inheritances as 


8 are not holden, as villeines, rent charges, commons, and the like, 

4 the king shall have them presently by a favourable interpretation 
@lowd. 502, a.) of the statute. An annuity graunted to them is not mortmaine, 

« because it chargeth the person only. Some have said that it is 
called mortmaine, manus mortua, quia foescasto corum cet immortalts, 
manwe firo fiossessione, et mortua fro immortali, and the rather, for 
that by the laws and statutes of the realme, all ecclesiastical persons 
® Pi. Com. 198. are restrained to alien. * Others say it is called manus mortua fer 
in Wrotesley's antihhrasin, because bodies politique and corporate never die. 


Le matut de Others say that it is called mortmaine by resemblance to the hold- 
pou ing of a man’s hand that is ready to die, for what he then holdeth 


he letteth not goe till he be dead. These and such others are 
framed out of wit and invention; but the true cause of the name, 
and the meaning thereof, was taken from the effects, as it is ex- 
pressed in the statute itself, per quod que servitia ex hujusmodi feodis 
debentur, et que ad defensionem regni ab initio firovisa fuerunt, in- 
debitè subtrahuntur, et cañitales dominé eschactae suas amittunt, 90 
as the lands were said to come to dead hands as to the lords, for 
that by alienation in mortmaine they lost wholly their escheats, 
and in effect their knights-services for the defence of the realme, 
wards, marriages, reliefes, and the like; and therefore was called 
a dead hand, for that a dead hand yeeldeth no service. 

I passe over villeins or bondmen, who have power to purchase 
lands, but not to reteyne them against their lords, because you shall 
reade at large of them in their proper place in the Chapter of Vil- 


lenage. 
Cro. Ja, 320. ) An infant or minor (whom we call any that is under the age of 
a 21 yeares) hath, without consent of any other, capacity to purchase, 
for it is intended for his benefit, and at his full age he may either 
; agree 
(9) [See N. 9.] (11) As to this, see post. 98. 2. 


(10) [See N. 10,J 


Lib. I. Of Fee simple. Sect. L. 


agree thereunto, and perfect it, or without any cause tobe alledged, 
waive or disagree to the purchase; and so may his heires after him, 
if he agreed not thereunto after his full age. 

A man of non-sane memory may, without the consent of any 
other, purchase lands, but he himselfe (12) cannot waive it; but if 
he die in his madnesse, or after his memory recover, without agree- 
ment thereunto, his heire may waive and disagree to the state, 
without any cause shewed; and so of an ideot. But if the man of 
non-sane memory recover his memory, and agree unto it, it is un- 
avoydable. 

If an abbot purchase lands to him and his successors without the 
consent of his convent, he himself cannot waive it, but his successor 
may upon just cause shewed; as if a greater rent were reserved 43 An. p.32 
thereupon than the value of the -land, or the like; but he cannot 
Waive it unlesse it be upon just cause, ef sic de similibus, prelatue pect ma 
ecclesia sue conditionem meGorare potest, deteriorare nequit. And #12 & 3% 
in another place he saith, Eet enim ecclesia ejusdem conditionie, 

[3 a.] que fungitur vice minoris. But no simile holds in every 
° thing, according to the ancient saying, Vullum simile quatuor . 
fiedibus currit [a]. An hermaphrodite may purchase according to 3157.10 
that sexe which prevaileth. A feme covert cannot take any thing 7H. 4. 17. 
of the gift of her husband (1), but is of capacity to purchase of es 
others without the consent of her husband. And of this opinion was !° sr 
Littleton in our books, and in this book, Sect. 677, but her husband (Hob. 904. 
hay disagree thereunto, and devest the whole estate; but if he °° 119. bd 
neither agree nor disagree, the purchase is (2) good; but after his 
death, albeit her husband agreed thereunto, yet she may without 
any cause to be alledged waive the same, and so may her heires also, 
if after the decease of her husband she herselfe agreed not thereunto 

(6] A wife (uxor_} is a good name of purchase, without a Christian 


6) A nameof 
ame; and so it is ifa Christian name be added and mistaken, as pére. 
| Bm for Emelyn, tc. for utile per inutile non vitiatur. Butthe queene, 1H. 5.8. 
the consort of the king of England, is an exempt person from the tar tiled 
king by the common law, and is of ability and capacity to purchase, 30 E. 3. 18. 
end grant without the king. Of which see more at large, Sect. 200. ¥. Anite 
12 HL 4 33. 


£4. 18 ES.  Esoppel 281. 


[ce] The parishioners or inhabitants, or firobi hominea of Dale 5.5 19 
(3), or the churchwardens, are not capable to purchase lands; but 37 H. 6. 
goods they are, unlesse it were in ancient time when such grants 4. ie 397) 
were allowed (4). 

[d} An ancient grant by the lord tothe commonners in sucha {[d] 32 F. 3. 
waste, that a way leading to their common should not be straitened, Oeil" 
was good; but otherwise it is of such a grant at this day [e]. And 6. Co. 50.) 
$0 in ancient time a grant made toa lord, ef hominthue suis, tam = grant 83. 
tiberie quèm nativis, or the like, was good; but they are notof 18 E. 3.50. 
capacity to purchase by such a name at this day, But yet at this 14.6. 12. 
day if the king grant toa man to have the goods and chattels de % Ast p.11. 
hominibus suis,or de tenentibus suis, or de residentibus infra feodum, 
‘Sc. it is good: for there they are not named as purchasers or takers, 

| \ but 

(12) [See N. 11.] by the crown probis hominibus de Islinrten. 

(D [See N. 12.] rendering a rent. 

2) Acc. post. 356, a. (4) See N. 13.] 

(3) See in Dy. 100. the case of a grant 


| a 


: 
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but for another man’s benefit, who hath capacity to purchase or 
Breet. bb-@. take [/].And regularly it is requisite, that the purchaser be named 
Britton, fol. 121. by the name of baptism and his surname, and that speciall heed bee 


eS 7e taken tothe name of baptism; for that a man cannot have two 
36. Avs. 61. names of baptism as he may have divers surnames (5). [¢} And 
eee: ae it is not safe in writs, pleadings, grants, &c. to translate surnames 
SES into Latin. As if the surname of one be Fitzwilliam, or Williamson, 
29 H. 6.2. if he translate him Fiiue Willi, if in truth his father had any other 
= H. 6-1. Christian name than William, the writ, &c. shall abate; for Fitz- 
e 1 ° e , ouge e . e , 
A H. € 97. william or Williamson is his surname, wbatsoever Christian name 
rte, his father had, therefore the lawyer never translates syrnames. 
24 H. 7.11. And yet in some cases, though the name of baptisme be mistaken 
Dier 299. (as in the case before put of the wife), the grant is good. 
SL 3. 436. 
90F.3.95. 1546. 3H. 6.96. 19 H.6. 2. 34 H 6. 19. 5E.4.55 378.8.11. 11HL6.5. 
38 E.3.32 9753.85. 8E.3.497. 7H.6.2%. 9H. 5.9. J40E.3.92. Ficzwilliam 24 E. 3. 64. 
Fitzyehn. 390 E. 3.24.  Fitzrobert. 37 E.$. 88. tit grant. 67. 18 E.3.33,%. 18E.4.8.b 14 H. 7. 31, 32 ” 
BE.48 S5E.S3. Vouch. 179. 3$7E.3. 85. where the proper name is mistaken. (6. Co. 65. 10. Co. 132. b. 
Hob. $2. 3, Ro. Abr. 44 Mo. 332.) j 


So it is if lands be given to Robert earl of Pembroke where his 

. name is Henry, to George Bishop of Norwich where his name is 
John, and so of an abbot, &c. for in these and the like cases there 
can be but one of that dignity or name And therefore such a 
grant is good, albeit the name of baptism be mistaken. If by 
licence lands be given tothe deane and chapter of the holy and in- 
divided Trinity of Norwich, this is good, although the deane be not 
named by his proper name, if there were a deane at the time of the 
grant; but in pleading he must shew his proper name. And soon 
the other side, if the deane and chapter make a lease without 
naming the deane by his proper name, the lease is good, if there 
were a deane at the time of the (6) lease; but in pleading, the 
proper name of the deane must be shewed; and so is the booke of 
18 E. 4. tobe intended; for the same judges in 13 E. 4. held the 
grant good to a maior, aldermen, and commonalty, albeit the maior 
was not named by his proper name; but in pleading it must be 
shewed, as is there also holden (7). If a man be baptized by the 
name of Thomas, and after at his confirmation by the bishop he is 
named John, he may purchase by the name of his confirmation. 
And this was the case of sir Francis Gawdie, late chiefe-justice of 
the court of common pleas, whose name of baptism was Thomas, 
and his name of confirmation Francis; and that name of Francis, 
by the advice of all the judges,in anno 36 Hen. 8. he did beare, and 


(A) 22 R. 2. after used in all his purchases and grants (8). [/]} And this doth 
brik tonal agree with our ancient books, where it is holden that a man may 
feoffments 58. have divers names at divers times, but not divers Christian names. 
4E.3.2: | And the court said, that it may be that a woman was baptized by 
oes ao,  thename of Anable, and 40 yeares after she was confirmed by the 
1H.7.39. y name of Douce, and then her name was changed, and after she was 


14 iL 7.u, ‘ tobe named Douce, and that all purchases, &c. made by her by the 
name of baptism before her confirmation remain good; a matter not 
much 


(5) See Cro. Eliz. 27. 222. 328. Cro. See 21 E. 4. 15. 16. 
Jam. 558. (7) See 1. Leon. 307. Dy. 86. 


(6) But not otherwise, post. 264. a. (8) Acc. 2. Ro. Abr. 135. A: 
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much in use, nor requisite to be put in ure, but yet necessary to be 
knowne. f{:] But purchases are good in many cases by a knowne 
name, or by a certaine description of the person without either sur- 
name or name of baptism, as urori I. S. as hath been said, or frrtmo 
genito filio, or secundo genito filio, 'c. or filio natu minimo I. S. or 
seniori fuero, or omnibus filiis, or filiabus I. S. or omnibus liberie seu 
exitibue of I. S. or tothe right heires of J. S. 


wT HH. 6. S80 UE 42 7 1.646. © E. 3 9 37 H. 8. Bro. Nosme 40. 


[£] But if a man doinfranchise a villein cum totd sequelé sud, that 
is not sufficient to infranchise his children borne before, for the in- 
certainty of the word sequela. ‘ [{] But regularly in writs, the de- 
mandant or tenant is to be named by his Christian name and sur- 
name, unlesse it be in cases of some corporations or bodies poli- 
tique (9). 

{a} A bastard having gotten a name by reputation may 
purchase by his reputed or knowne name to him and his 
heires, although he can have no heir but- of his body. A man 
makes a lease to B. for life, remainder tothe eldest issue male of Z. 
and the heires males of his body. JB. hath issue a bastard son, he 
shall not take the remainder, because in law he is not his issue; for 
qui ex damnato coitu nascuntur inter Rberos non comfutentur. And 
as Littleton saith, a bastard is quasi nullius filius, and can have no 
name of reputation as soone as he is borne. [6] So it is if a man 
make a lease for life to B. the remainder to the eldest issue male of 
B. to be begotten of the body of Jane S. whether the same issue be 
legitimate or illegitimate. 2B. hath issue a bastard on the body of 
Jane S. this sonne or issue shall not take the remainder ; for (as it 
hath been said) by the name of issue, if there had beene no other 
words, he could not take ; and (as it hath been also said) a bastard 
cannot take, but after he hath gained a name by reputation, (1) 
that he is the sonne of B. &c. [c] And therefore he can take no 
remainder limited before he be. born ; but after he be borne, and 
that he hath gained by time a reputation to be knowne by the 
name of a son, then a remainder limited to him by the name of 
the son of his reputed father, is good ; but if he canno; take the re- 
mainder by the name of issue at the time when he is borne, he shall 
never take it. And so it seemeth, and for the same cause, if after 
the birth of the issue B.had married Jane S.so as he became, bastard 
eigne, and had a possibility to inherit, yet he shail not take the re- 
mainder. a 

Persons deformed having human shape (2), ideots, madmen, 
lepers, deafe, dumbe, and blinde, minors, and all other reasonable 
creatures, have power to purchase and retaine lands or tenements. 
[d) But the common law doth disable some men to take any estate 
in some particular things ; as if an office either of the grant of the 
king or subject which concernes the administration, proceeding, or 
execution of justice, or the king’s revenue, or the commonwealth, or 
the interest, benefit, or safetie of the subject, or the like ; if these or 
any of them be granted to a man that is unexpert, and hath no gkill 
and science to exercise or execute the same, the grant is merely (3) 

. void, 
(9) As to naming of persons in writs 


(d) 5 E. 4. th. 


(Hob. 148.) 


(2) Who ought to be deemed such, see 


and pleadings, see Thelo. Dig. Br. Orig. post. 7. b. 25. b. 

lib. 3. and 6. and the title Abatemen? in (3) See acc. Godb. 391. Hardr. 130. 

Com. Dig. . Scrogg’s case, cited by lord Coke in the 
(1) [See N. 14.} margin, is in Dy. 175. : 
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void, and the partie disabled by law, and incapable to take the 
same, fro commodo regis et fiofiuli ; for onely men of skill, knowledge 
ane ability to exercise the same are capable cf the same, to serve the 
king and his people. [«] An infant or minor is not capable of an 
office of stewardship of the court of a manor, either in possession or 
reversion (4) [7] No man, though never so skilful and expert, is 
capable of a judiciall office in reversion (5), but must expect untill it 
fall in possession. And see Sect. 378. where bargaining or giving 
of money, or any manner of reward, &c. for offices there mention- 
ed, shall make such a purchaser incapable thereof; which is worthy 
to be knowne, but more worthy tobe put im due execution. 

Some are capable of certain things for some special purpose, but 
not to use or exercise such things themselves ; as the king is capable 
of an office, not to use but to grant, &c. (6) 

A monster borne within lawfull matrimonie, that hath not human 
shape, cannot purchase, much lesse reteine any thing. [g |] The same 
law is de firofessis ct mortui secudo, for they are ¢iviliter mortu (7); 


whereof you shall read at large in his proper place, Sect. 200. 
hear nar en 263: 7H 4% 4 H 8. 19 Duet. & Stak 141. 
2 


“ Purchase,” in Latin perguisitum, of the verbe ferquirere. Littleton. 
describeth it in the end of this Chapter in this manner: Jtem, 
furchase estafhelle possession de terres outenements que home adper 
son fait, ou fier son agreement, a quelhossession il n’avient fier title de 
discent de nul de sesancesters ou de ses cosens,mes fier son fait demesne. 
So as I take it, a purchase is to be taken, when one cometh to lands 
hy conveyance or title; and that disseisins, abatements, intrusions, 
usurpations, and such like estates gained by wrong, are not said m 
law purchases (8), but oppressions and injuries. 

Note, that purchasers af lands, tenements, leases, and heredita- 
ments for good and valuable consideration, shall avoid all former 
fraudulent and covinous conveyances, estates, grants, charges, and 
limitations of uses, of or out of the same, [/] by a statute made 
since Littleton wrote (9), whereof you may plainly and plentifully 
read in my Reports, to which I will add this case. J. C. had a lease 
of certaine lands, for 60 yeares, if he lived so long, and forged a 
lease for 90 years absolutely, and heby mdenture recitingthe forged 
lease, for valuable consideration, bargained and sold the forged 
lease and all his interest in the land to À. G. It seemed to me that 
R. G. was no purchaser within the statute of 27 Eliz. for he con- 
tracted not for the true and flawfull interest, for that was not 
knowne to him ; for then perhaps he would not have dealt for it, and 
the visible and knowne tearme was forged; and although by gene- 
ral words the true interest passed, notwithstanding he gave no 
valuable consideration, nor contracted for it. And of this opinion 
were all the judges in Serjeants-Inne, in Fleet-street. 

[7] In ancient time, when a man made a fraudulent feoffement, 
it was said, quèd posuit terram illam in brigam ; where brigam doth 
signifie wrangle, contention, or intricacy, for fraud is the mother of 


Sect. 1. 


. them afl. [4] And on the other side, purchases, estates, and con- 
tracts 


See N. ?5.] 
(5) (See N. 16.] 
(6) (See as to this, Plowd. 381] 
(7) Sec N, 17.] 


(8) Accord. ante 2. b. and post. 18 b. 

(9) For cases of fraudulent gifts befere 
the 15 Elz. c. 5. sce Dy. 294 b. and 
295. à 
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tracts may be avoided, since Littieton wrote, by certain acts of par- 
liament against usurie above ten in the hundred, in such manner and 
forme as by those acts és provided; which statutes are well ex- 
pounded in my books of reports, which may be read there. 
To them that lend money my caveat is, that neither 
directly nor indirectly, by art, or cunning invention, they 
take above ten (1) in the hundred; for they that seeke by sleight to 
creepe out of these statutes, will deceive themselves, and repent in 
the end. 


““ Purchese terres.” Littleton here and in many other places 
putteth lands but for an example; for his rule extendeth to seig- 
niories, rents, advowsans, commons, estovers, and other heredita- 
ments, of what Kind or nature soever. 


“Terre,” Terra, Land, in the legal] signification, comprehendeth any 
ground, soile, or earth whatsoever; as meadowes, pastures, woods, 
moores, waters, marishes, furses,and heath.’ Zerra cet nomen genera- 
lsamum, et comprehendit omnes shecics terre; but properly, terra di- 
citur à terendo, guia vomere teritur; and anciently it was written 
with a single r; and in that sense it includeth whatsoever may be 
plowed; and is all one with arvum ab argndo. It legally includeth 
also all castles, houses, and other buildings: for castles, houses, &c. 
consist upon two things, viz. land or ground, as the foundation or 
structure thereupon ; so as passing the land or ground, the structure 
or building thereupon passeth therewith. * Landis anciently called 


Fleth ; but land builded is more worthy than other land, because it. 


is for the habitation of man, and m that respect hath the prece- 
dency to be demanded in the first place in a (2) frecic, as hereafter 
shall be said. And therefore this element of the earth is preferred 
before the other elements: first and principally, because it is for 
the habitation and resting-place of man; for man cannot rest in 
any of the other elements, neither in the water, ayre, or fire. For 
as the heavens are the habitation of Almightie God, so the earth 
hath he appointed as the suburbs of heaven to be the habitation of 
man; Calum cæli domino, terram autem dedit fliis hominum: All 
the whole heavens are the Lord’s, the earth hath he given to the 
children of men. Besides, every thing, as it serveth more imme- 
diately or more meerly for the food and use of man (as it shall be 
said hereafter), hath the precedent dignity before any other. And 
this doth the earth; for out of the earth commeth man’s food, and 
bread that strengthens man’s heart, confirmat cor hominis, and 
wine that gladdeth the heart of man, and oyle that makes him a 
cheerfull countenance; and therefare, terra olim Ofis mater dicta est, 
quia omnia hae ofrus habent ad vivendum. ‘And the divine agreeth 
herewith; for he saith, Pairiam tibi et nutricem, et matrem, et men- 
aam,et domum prosust terram Deus, sed et aefulchrumtibihanc eandem 
dedtt. Also, the waters that yeeld fish for the food and sustenance 
of man are not by that name demandable in a frrecif: (3); but the 
land whereupon the water floweth or standeth is demandable; as 
for example, vigintt acras ter: aquê cooficrias: and besides, the 
earth doth furnish man with many other necessaries for his use, as 
it js replenished with hidden treasures; namely, with gold, silver, 
brasse, iron, tynne, leade, and other metals, and also with a great 
varietic of precious stones, and many other things for profit, orna- 

ment, 


(1) [See N. 18.1 and 4. Co. 39. a. 


(2) Acc. Fitzh. Nat. Br. 2. C. Post. 4 b. 


1 


(Lutw. 371.) 


(5. Co. 69.) 


Peal, 115. 16. 


Pral. 104. 16. 


30. 


(Plowd. 313.) 


(3) Acc. Yelv. 143. Bee post. 4 b. 


Lib. 1. 


Vide Seet. 648. 
how these 15 
acres may be 


(1. Ro. Abr. 829. 
Cro. Eliz. 421.) 
Hill. 34 Eliz. 
Rot. 489. in 


Vide 1. Co. 87. 
r Wainsi. 
° N. B. 62. K. 
(Post. 167. a 
7. Co. 5.) 


Cap. 1. Of Fee simple. 


ment, and pleasure. And lastly, the earth hath in law a great ex- 
tent upwards, not only of water, as hath been said, but of ayre and 
all other things even up to heaven ; for cujus est solum cjus est usque 
ad calum, as is holden 14 H. 8. fo. 12. 22 Hen 6. 59. 10 E. 
4.14. Registrum origin. and in other bookes. 

And albeit land, whereof our author here speaketh, be the most 
firme and fixed inheritance, and therefore it is called solum, quia est 
solidum, and fee simple the most highest and absolute estate that a 


” man can have; yet may the same at severall times be moveable, 


sometime in one person, and alternés vicibus in another ; nay some- 
time in one place, and sometime in another. As for example, if 
there be 80 acres of meadow which have been used time out of mind. 
of man to be divided betweene certain persons, and that a certaine 
number of acres appertaine to every of these persons; as for example, 
to 4. 13 acres, to be yearely assigned and lotted out, so as sometime 
the 13 acres lie in one place, and sometime in another, and s0 of the 
rest; 4. hath a moveable fee simple in 13 acres, and may be paroell 
of his manor, albeit they have no certaine place, but yearely set 
out in several places, so as the aumber only is certaine, and the par- 
ticular acres or place wherein they lie after the year incertaine. 
And so it was adjudged in the king’s bench upon an especiall 
verdict (4). 

If a partition be made betweene two coparceners of one and the 
selfe-same land, that the one shall have the land from Easter untill 
Lammas toher and to her heires, and the other shall have it from 
Lam mas till Easter to her and her heires, or the one shall have it the 
first yeare, and the other the second yeare, alternis vicibus, Sc. there 
it is one selfe-same land wherein two persons have severall inhe- 
ritances at several times. So it is if two coparceners have two seve- 
raH manors by descent, and they make partition, that the one shall 
have the one manor for a year, and the other the other manor for 
the same yeare, and after that yeare then she that had the one 
manor shall have the other, et sic alternis vicibus for ever; and 
albeit the manors be severall, yet are they certaine, and therefore 
stronger than Bridgewater’s case; so as this doth make a division of 


Sect. 1. 


Vide Seet. 144. states of inheritances of lands, viz. certaine or unmoveable, whereof 
Ph ic Litideton here speaketh, and incertaine and moveable, whereof these 
be appendant three cases for examples have beene put. Wherein it is to be noted, 
iy 'whe names, that the possession is not onely severall, but the inheritance [4. b.] 
ee, lands, also. It is also necessary to be seene by what names lands 4°" “+ 
a] Vide Seet. shall plasse.[a] Ifa man hath 20 acres of land, and by deed granteth 
Post. 186. b. to another and his heires veaturam terre, and maketh livery of 
Contra 1. seisin secundum formam chartæ, the land itselfe shall not passe (1), 
Mint because he hath a particular right in the land ; for thereby he shall 
4 Hen. 7. se not have the houses, timber-trees, mines, and other reall things 
11 He 7.2 parcell of the inheritance, but he shall have the vesture of the land, 
14 i 7 Our. (that is) the corne, grasse, uhderwood, swepage, and the like, and he 
9 H. 6. 52." shall have an action of trespasse guare clausum fregit. [b] The same 
ie in law, if a man grant herbagium terre, he hath a like particular right 
116 on in the land, and shall have an action guare clausum fregit ; but by 
18 E.3. grant thereof and liverie made, the soile shall not passe, as is afore- 
Execunon 56 said. [c] If a man let to 2. the herbage of his woods, and after 
ere | | grant 
$8 E. 3.24. [6] Braet. fo. 992. 17 E.3.78, S0H.6-38 11 Elis. Dy. 285. (4. Leon. 43. ‘Post. 47. a. 
Cro. Cha. 392.  Noy. 54.) [c} Paseb. 12. Ja. inter Dockwray & Points in evidence al Jury in Banke le Roy. 


(4) S.C. Mo. 302, (1) [See N. 19.] 


Lib. 1, 


grant all his lands in the tenure, possession, or occupation of 3B. the 
woods shall passe, for B. hath a particular possession and occupation, 
which is sufficient in this case ; and so it was resalved. [7] So if a 
man be seised of a river, and by deed doe grant ecfaralem fiscariam 
in the same, and maketh livery of seisin secundum formam charte 
the saile doth not passe (2), nor the water, for the grantor may take 
water there; and if the river become drie, he may take the benefit 
of the soile ; for there passed to the grantee but a particular right, 
and the livery being made secundum formam charte, cannot enlarge 
the grant. [¢ ] For the same reason, if a man grant aguam euam, the 
soile shall not passe, but the pischary [3] within the water passeth 
therewith. And land covered with water shall be demanded by the 
name of so many acres agud (4) coofiertas; whereby it appeareth 
that they are distinct things. [ _/ | So if a man grant to another to 
dig turves in his land, and to carry them at his will and pleasure, 
the land shall not passe, because but part of the profit is given, for 
trees, mines, &c. shall not passe. [ g] But if a man seised of lands 
in fee by his deed granteth to another the profit of those lands, to 
have and to hold to him and his heires, and maketh livery secundum 
formam charte, the whole land itselfe doth passe ; for what is the 
land but the profits thereof: for thereby vesture, herbage, trees, 
mines, and all whatsoever parcell of that land doth passe (5). 


. Of Fee simple. 


Ce] 45 E. S. tit. feoffinents et faits 00. 149. 8.6. PL Com.s41.b F.M. B.8. y2E-S. Dower 90. 


[4] By the grant of the boillourie of salt, it is said that the 
saile shall passe, for it is the whole profit of the soile. And this is 
called salive, of the French word salure for a salt-pit; and you may 
read de saliva in Domesday, and se/da signifieth the same thing [7]; 
and where you shall reade in records de lacerid tn profunditate aque 
salsæ, there lacerta signifieth a fathom. A man seised of divers 
acres of wood, grants to another omnes boscos suos, all his woods; not 
œmely the woods growing upon the land passe, but the land itselfe, 
and by the same name shall be recovered in a frrecifie ; for boscus 
doth not onely include the trees, but the land also whereupon they 
grow. [k] The same law if a man in that case grant omnes boscos 
suos crescentes, Ü'c. yet the land itselfe shall passe, as it hath beene 
(6) adjudged. * Frassetum signifieth a wood, or ground that is 
woodie. {/] If a man hath a wood of elder-trees containing 20 
acres, and granteth to another 20 acras aineti (with an n not a v), 
the wood of elders and the soile thereof shall passe, but no other 
kinde of woods shall passe by that name. A/netum est ubi alni 
arbores crescunt}. And sullings are taken for elders. [m | Salicetum 
doth signifie a wood of willowes, wbi salices crescunt. ‘hese trees in 
our bookes are called sawees. * Selda is a wood of sallows, willows, 
or withies. A brackie ground is called filicetum, ubi filices crescunt. 
A wood of ashes iscalled fraxinetum,ubi fraxini creacunt, and passeth 


by 


(2) [See N. 20.] 

(3) Acc. Dav. 55. b. 

(4) See acc. Yelv. 143. 

(5) Adj. acc. in the case of x Geyise. 


1. 3. 
Cio. Eliz. 190. : 
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Mich. 1 H. 5. 
coram Rege 
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Thesaur. 
[A] Tr. 7 Eliz. 
in banco regis. 
5. Co. 11. 1ve's 


7 E. 6. Dyer 79. 


(6) To know when wood will inclnde 
the soil, and when not, see Bro. Grants, 167. 
Cro. Ja. 487. 524. 2 Ro. Abr. 455. U. PI. 
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by that name; and /u/tulicetum, where hoppes grow; and arundinetum 
where reeds grow. Some say that dene or denne, whereof dena 
commeth, is properly a valley or dale. Dena eilve, and the like, 
[x] as drofden, or drufden, or druden, signifieth a thicket of wood in 
a valley; for druf, or dru, signifieth a thicket of wood, and is often 
mentioned in Domesday. And sometime dena or denna signifieth, 
as vt/la and denne, a towne. 

[ou] Cope signifieth a hill, and so doth lewe; as stanlatue is saxcus 
collis. [ |) Howe also signifieth a hill. And Aofie, combe, and stow 
ere valleys, and so doth clough. And dunum or duna signifieth a 
hill or higher ground, and therefore commonly the townes that end 
in dun, have hills or higher grounds in them, which we call downs. 
It commeth of the old French word dun. | 

[9] In our Latin a wood is called boscus. Grava signifieth a 
little wood, in old deeds, and Airset or Auret a wood ; and so doth Aoës 
and shawe. Twaite signifieth a wood grubbed up, and turned to 
arable. Stethe or stede betokeneth properly a banke of a river, 
and many times a place, as stowe doth; and wic, a place upon 
the sea-shore, or upon a river. Lea or ley signifieth pasture. 

[7] If a man doth grant all his pastures, jasturas, the land itselfe 
imployed to the feeding of beasts doth passe, and also such pastures 
or feedings as he hath in another’s man soile. Leewes or lesuce is a 
Saxon word, and signifeth pastures. [s] Between fastura and 
frascuum, the legall difference is, that fastura in one signification 
containeth the ground itselfe called pasture, and by that name is to 
be demanded. Pascuum, fecding, is wheresoever cattell are fed, of 
what nature soever the ground is, and cannot be demanded in a 
frecife by that name. 

‘| If a man grant omnia prrata sua, all his meadowes, the land 
itsclte of that kinde passeth: e¢ dicitur pratum quai fiaratum, be- 
cause it groweth sfionte without manurance. [x] A man grants 
omnes brueras suas; the soile where heath doth growe passeth, and 
may be demanded by that name in a frecifie. It is de- 5 
rived from druyer, a French word for heath; and it is [ ° a.] 
called ros in the British tongue. 

Roncaria or runcaria signifieth land full of brambles and briers, 
and is derived of roncier, the French word which signifieth the same, 
and as much as senticetum. [a] By the grant of omnes juncariae or 
joncarias, the scile where rushes do growe doth passe ; for jone in 
French is a rush, whereof joncaria commeth. [6] A man grants 
omnes ruscarias suas, the soile where rusci, i. e. kncholme, or butchers 
pricks, or broome doe grow, shall passe, and so in the verse in the 
Register it is called: but in F. N. B. fol. 2. in the verse Aiecharia is 
put instead of ruscaria. And jamjina commetb of jonc and nower, a 
waterish place, and is all one in effect with joncaria. He that 
granteth omnes mariscos suos, all his fennes or marish grounds doe 
passe. Afariscus is derived of the French word mares or marets ; 
the Latin word for it is falus, or locus fialudosus. Mora is derived of 
the English word moore, and significth a more barren and unpro- 
fitable ground than marshes, dangerous for any cattcll to go there, 
in respect of myric and moorish soyle, ncither serves it for getting of 
turves there. [c] You shall reade in records, that such a man 
horquisivit-treecent.acr. maretti, Se, This word marettum is derived 
of mare the sea, and tego, and properly signifieth a moorish and 
gravelly ground, which the sca doth cover and averflow at a full 

sca, 


Sect. E. 


Lib. 1. Of Fee simple. Sect. 1. 
sea, and lyeth betweene the high water marke and low water marke, 
infra fluxum et refluxum maris. By grant of these particular kinds, 
the lands of these particular kinds onely doe passe ; but, as hath 
been said, by the grant of land in generall, all these particular 
kimds, and some others doe passe. Non mihi si centum lingue sint 
craque centum, Omnia terrarum fiercurrere nomina fiossem. And 
therefore let us turn our eye to general words, which doe include 
lands of several sorts and qualities. {d] By the name of an honor (a) tag. Chart. 
(1), which a subject may have, divers manors and lands may passe. Faeroe 
So by the name of an isle, ineula, many manors, lands, and tene- Lane ke. ‘Trin 
ments may passe. | rege i Thee 

e riure 

ER Peer ARS 450 beter de Mein. DELCT. 368 Dycrss.bowm de Gone EON. D. ms. bosse 


1E. 44e. 13E.3jurisdiet, 23 4 Co, 88, 
PL Com. 168. 8H.7.1. 4E.4.16. (4. Inst. 24) 
Holme or kulmus signifieth an isle or fenny ground. *A commote 
is a great seigniory, and may include one or divers mannors. 
[¢] By the name of a castle, one or more manors may be conveyed : 
et é cunverso, by the name of a mannor, &c. a castle may passe (2). 
In Domesday I read, Comes Alanus habet in suo castellatu 200 ma- 
neria, (Fc. preter castellarium habet 43 maneria ; and in that book a 
castle is called castellum, and castrum, and domus defcnetbilie, and 
mansus muralis. [| f | But note by the way, that no subject can build a 
castle or house of strength imbattled, &c. or other fortresse defensible 
called in law by the names aforesaid, and sometimes domus kernel- 
late or carnellate, imbattellatæ, tenellate, machecollate, mese car- 
helet, Ec. without the licence of the king, for the danger which 
might ensue, if every man at his pleasure might do it. And they 
be called imbattlemeuts, because they are defences against battels in 
assaults. Tencllarc, or tancllare, is to make holes or loopes in walls, 
to shoote out against the assailants. Machecollare, or machecoulare, is 
to make a warlike device over a gate or other passage like to a grate, 
through which scalding water, or pondcrous or offensive things may 
be cast upon the assaylants (3). But to returne to the matter from 
whence upon this occasion we are fallen. | 
By the name of a towne, villa, a mannor, may passe. In Domes- 
day, alodium (in a large sense) signifieth a frce mannor (4), and 
alodicrit, or alodarii, lords of the same ; and lannemanni there sig- 
nifie lords of a mannor, having secam et sacam de tenentibus ct 
hominibus suis. [g} And by the name of a mannor, divers townes 
may passe. Quod olim diccbatur fundus nunc mancrium dicitur. By 
the name of a ferme or fcarme (5), firma, houses, lands, and tene- 
ments may passe ; and firma is derived of the Saxon word feormian, 
to feed or relecve ; for in ancient time, they reserved upon their 
leases, cattell and other victuall and provision for their sustenance. 
[4] Note, a fearme in the north parts is called a tacke, in Lanca- 
shire a fermeholt, in Essex a wike. But the word fearme is the 
general word, and anciently fundus signified a fearme, and some- 
time 
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HE. & in retordo longo. 8.4 


(1) for the nature of a landhonor or barony, 
ste Mad. Bar. Angi. 2. 
(2) Acc 2. Inst. 31. 


(4) See ante, 1. b. 
(3) Sce further as to castles, Mad. Baron. 


(5) See 2 Inst. 144. 
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Anglican. 17. to 20. Discours. by Emin Au- 
tig. ec. 1773. v. 1. p. 100. 186. and 191. 


Lib. 1. (Cap. 1. Of Fee simple. Sect. L 
B17 Es time land. [i] Lands making a knight’s fee (6), shall passe by 
SE. 3. 213. the grant of a knight’s fee de uno feodo milks. 
16 E. 3. bre. 168 
12 E. 2 bre. 814 . 
pa E. 3. 161. [k] Unum solinum or solinus terre in Domesday booke contain- 
SE. à ra eth two plow-lands and somewhat less than an halfe ; for there it is 
i . said, sefitem solini, or solina terre eunt 17 carucat’ (7.) Una hida 
Ass. 18. seu carucata terre, which is all one as a plow-land, viz. as much 
Lande Expos. as a plow can (8) till. Sudlerye alsosignifieth a plow-land Una vir- 
verb. Hyda et gata terre, a yard-land (the Saxons called it gird/and, and now the 
Ghent Wb esp. g is turned to a y), is in some countries 10, in some 20, in some 24, 
Domesday. in some 30, &c. (9). [/] Una bovata terre, an oxgange, or an 
ract. lib. 2. . ° 
cap. 26; 37, & oxgate of land, is as much as an ox can till (10). [m] But 
Repu ra carucata terre and bovata terre are words compound, and may 
[I] 5 E.3. containe meadow, pasture, and wood necessary for such tillage. 
fue 49. 133 Jyoum terre in Domesday containeth halfe a plow-land. And by 
So H. 6. 8. ail these names, in the raigne of R. 1. lands were usually demanded, 
4 E. 3. 159. 
8 E. 3. 377. and long after (11.) 


Bracton fo. 180. 


269.431. 5 H.3- Droit.66. PL Com. 168. [m] 13 E. 3. bre. 43. 2 E. 3. 57. temps E. 1. bre. 811. PL Com 168. 


En] Fi: Com. Cr] By the name of a grange, grangia, a house or edifice, not 

44 E. 3.21. onely where corn is stored up like as in barnes, but necessary places 

ttes for husbandry also, as stables for hay and horses, and stables and 

styes for other cattell, and a curtilege, and the close wherein it 
standeth, shall passe ; and it is a French word, and signifieth the 
| same as we take it (12). 

pes ot Lo] Stagnum, in English a poole, doth consist of water and land; 

Faits 79. and therefore by the name of stagnum or a poole, the water [5 b ] 

Formedon 34: “and land shall passe also. [a] In the same manner gurges, “~* ~“ 

rn PSE a deepe pit of wgter, a gors or gulfe, consisteth of water and land ; 

4 ¥. 3. 143. and therefore by the grant thereof by that name the soile doth passe, 

TT and a firæcthe doth lie thereof, and shall lay his esplées in taking of 

13Æ. 5-entry 5% fishes, as breames and roches. In Domesday it is called gucrt, gort, 

F. N. B. 191. h. . : 

Domesday. and gors plurally ; as for example, de 3 gorz mille anguille. 

1) Temps E. 1 [4] So it is of a forest, parke, chase, vivarye, and warren in a 

4 E. 3. 5. man’s owne ground, by the grant of any of them not oncly the pri- 

ETS viledge, but the land itselfe passes, for they are compound.. In the 

43 E. 3. 24. booke of Domesday, that is called /ewad, and leuga, and lewed, and 

33 H. 6. 55. , ° es 

3 H.6. % lewe, which in Latin is called /euca. 

Donesiay. 


Bract on fib. 4. fo. 235. Juit. adjudicat. eoram rege p. 39 E. 3. lib. 3.fb.95. in Thesaur. (4. Inst. 259.) 


Stadium 


(6) As to the contents of a knight’s fee, 
see post. 69. 

(7) Some think, that solinus terre was fre- 
quently synonymous with carucata terre. See 
Somn. Kom. Ports 82. Cow. Interpr. ed. 1727, 
voc. solinus terre. 


ae © See further asto this, post. 69. and 


in England, post. 200. b. and 69, Crompt. on 
Courts, 222. and Disc. by Emin. Antiq- ed. 
1773, v. 1. p. 39. to 50. and 107. 195. and 197. 
—By what names, and in what order, lands, 
&c. ought to be demanded, see post. 5. b. 
Fitzh. N. Br. 2. C. Hugh. Comment. on Orig. 
Writs 2. and Theloal’s Dig. Br. Orig. 1. 8: c. J. 
p. 118. and particularly the latter book. 

(12) Grange sometimes comprehends a 
whole farm. See 4 Co. 48. b. 


(9 Sce post. 69. 
10) See post. 69. 
(11) See further on the dimensions of land 


Lib. 1. 


[ce] Stadiuse, or Serlingus atue ferlingum, cr quarentena terre, is 
a furlong of land, and is as much as to say, a furrow long, which in 
aacient time was the eighth part of a mile ; and land will passe by 
that name. - And some hold that by that name land may be de- 
manded. And de ferAngis ct quarantenis, you shal] read divers times 
in the book of Domesday ; and there you shall read, én ineulé rex 
habet unum frustum terre unde exeunt sex vomrres. Nota, frustum 
signifieth a parcelL (d] Warectum, or wareccum, or varectum, doth 
signifie fallow ; ferra jacet ad warectum, the land lyeth fallow : but 
mtruth the word is vervactum, quasia vere novo victum seu subac- 
tum, terra novalis seu requicta, quia alternis annis requicscat [e], 
tam cultanovaka. [/] By the grant of a messuage, or house, me- 
awagtum, the orchard, garden, and curtilage doe (1) passe; and so 
an acre or more may passe by the name of a house; it is derived of 
the French word mese. [g] in Domesday, a house ina city or bur- 
rough is called Aagu ; other houses are called there mansiones, man- 
sure, and domus, [2]; and in an ancient plea concerning Feversham 
in Kent, hawes are interpreted to signifie mansiunes. In Normans 
French it is called mexiul, or mesuil. Bye signifieth a dwelling, 
bye, an habitation, and byan, to dwell. 


Of Fee simple. 


It is to be noted, that in Domesday there be often named Bordarii 
seu borduanni, cosces, coscet, cotucami, cotarii, who are all in effect 
bores or husbandmen, or cottagers, saving that 6ordarii, which com- 
meth of the French word borde for a cottage, signifieth there 
bores holding a little house, with some land of husbandry bigger 
than a cottage ; and coterelli are meere cottages, gui cofagia et 
curtilagia tenent (2). 


Villani in Domesday (often named) are not taken there for 


bondmen, but had their name de villis, because they had fermes, 
and there did worke of husbandry for the lord : and'they were ever 
named before bordarii, Üc. and such as are bondmen are called there 
servi, 

[z] Colebertz, often also named in. Domesday, signifieth tenants in 
free socage by free rent ; and soit is expounded of record. Radmans 
and radchemistree (rad, or rede, signifieth firme and stable,) there 
also often named ; these are diberit tencntes qui arabant et herciebant 
ad curiam domini, seu falcabant, aut metebant, because their estates 
are firme and stable; and they are many times called sochemans and 
sokemanni, because of their plough service. 

Dreuchs signifieth free tenants of a mannor, there also named, 
Taini, or thaini mediocres, were freeholders, and sometime called 
milites regis, and their land called tainland ; and there it is said, hac 
terra T. R.E.fuit tainland, sed fostea conversa.in reveland. [k] But 
thainus regis is taken for a baron; for it is said in an ancient author, 
thainusregis froximus comitt est, ettbidem mediocrts thainus,et alibt 
baro sive thainus (3). Berguarium, or bercaria, commeth of derc, 
an old Saxon word, ysed at this day for barkes or rindes of trees, 

and 


(1) [See. N. 21.) 

(2) See as to cottages, 2 Inst. 736, 

(8) See further as to thang and thane. 
OL. 
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Cap. 1. Of Fee simple. 


and signifieth a tan-house, or a heath-house, where barkes or rindes 
of trees are laid to tan withal: and derguaru are mentioned in 
Domesday. It signifieth also, and more legally, a sheep-cote, of 
the French word dc rgerie. 

(¢] By vaccaria in law is signified a dairy-house, derived of 
vacea, the cow. In Latin, it is lgctarium, or lactitum; and vac- 
cerius is mentioned in Domesday. And Fleta maketh mention of 
forcaria, a awinestye. 

The content of an acre is known. The name is common to the 
English, German, and French. In legal Latin it is called acra 
which the Latinists call jugerum. In Domeaday it is called erfen 
frrati, silva, 'c.10 R. Linter Anes. Acra in Cornwall contine t 40, 
frerticatat in longitudine, et 4in latitudine, et quælibet ferticata de 
16 pedibusinlonyitudine (4). 

(ms } By the grant of a selion of land, selio terre, a ridge of ‘land 
which containeth no certainty, for some be greater, and some be 
lesser ; and by the grant de und forcd, a ridge doth passe. Selja, 
is derived of the French word aedion, for a ridge. 

[nr] By the grant de centum libratis terre, or 50 libratis terre, or 
centum solidatis terra, Ec. land of that value passeth, and so of more 
or esse; and in ancient time by that name it might have been de- 
manded. [o] And many things may passe by a name, that by the 
same name cannot be demanded by a (5) frecife, for that doth 
require more prescript forme ; but whatsoever may*be demanded. 
by a firæcihe, may passe by the same name by way of grant. 

Frythe is a plaine betweene woods ; and so is dawnd or lound. 
Combe, hope, dene, glyn, hawgh, howgh, signifyeth a vally. Howe, 
hoo, knoi, law, fen, and cofie,ahill. £y, ing, and worth, signifieth 
a watry place or water. Æalesia is a bank or hill by the sea-side ; 
it commeth of falaize, which signifieth the same. Of all these you 
shall read in ancient bookes, charters, deeds, and records : [6 a 1 
and to the end that our student should not be discouraged o_o 
for want of knowledge, when he meeteth with them (nescit enim 
generosa mensignorantiam pati), we have armed him with the sig- 
nification of them, to the end he may proceed in his reading with 
alacrity, and set upon, and know how to worke into with delight 
these rough mines of hidden treasure. 

[m] By the name of minera, or fodina filumbi, tc. the land itselfe 
shall passe in a grant, if livery be made, and also be recovered in 
an assise, ef sic de atmilibus. 


By the grant of a fouldcourse, or the like, lands and tenements 
may (1) passe [n]. T'enementum, tenement, is a large word to passe 
not only lands and other inheritances which are holden, but also of- 
fices, rents, commons, profits apprender out of lands, and the like, 
wherein a man hath any frank tenement, and whereof heisseised ut de 
&bero trnemento (2). But hereditamentum, hereditament, is the 
largest word of all in that kind ; for whatsoever may be inherited is 

. | an 


(2) See further as to the extent of the 
(D) See ante 5. à. n. 11. pond tenement, Perk. sect. 114, and 11H. 


1) [See N. 23.} 


Sect. I. 


Lib. 1. Of Fee simple. 
an hereditament, be R corporeall or incorporeall, reall or personal, 
or mist (3). 


{o] A man selsed of land in fee has divers charters, deeds, and 
evictences, and maketh a feoffment in fee, either without warrantie, 
or with warrantie only against him and his heirs, the purchaser shall 
have all the charters, deeds, and evidences, as incident to the hands, 
et ratione terre, tothe end he may the better defend the land himself, 
having no warrantie to recover in value; for the evidences are, as 
it were, the sinewes of the land, and the feoffor not being bound to 
warrartie hath no use of them. But if the feoffor be bound to 
warrantie, so that he %& bound to render in value, then is the de- 
fence of the titte at his peril; and therefore the feoffee in that case, 
shall have no deeds that comprehend, warrantie, whereof the feoffor 
may take advantage. Also, he shall have such charter, as may serve 
him to deraigne the warrantie paramount. Also, he shall have all 
deeds and evidences, which are materiali for the maintenance of the 

| title of tte land: but other evidences which concerne the possession, 
and not the title of the land, the feoffee shall have them, (4). 
| 


“A aver et tener.” These two words do in this place prove 
a double signification, viz. a aver, to have an estate of inheritance of 
lands descendibie to his heirs, and éenc7, to hold the same of some 
superior lord. 
There have beene eight formall or orderly parts of a deed of 
feofiment (5), viz. 1. the premises of the deed implied by Lit(l:ton ; 
2. the haberdum, whereof Litrieton here speaketh ; 3. the tencndum, 
mentioned by Littl-ton ; 4. the reddendum ; 5. the clause ofwarran‘ic ; 
| ' 6. the fn cujus ret tesiimsnium, comprehending the sealing; 7. the 
) 


date of the deed, contaiing the day, the month, the yeare and stile 


of the king, or of the yeare of our Lord; [7] lastly, the clause of 
: hits testibwe ; and yet all these parts were contained in very few and 
| significant words [9], hec fuir candida illius etatis fides et simplict- 
| tas, que fauculis lineis ommia fidui firmamenta fiosuerunt. 


mays case, Vid. Seet. 972 (2. Ro. Abs: 28.) 


The office of the firemises of the deed is two fold ; first, rightly to 
name the feoffor and the feoffee ; and secondly, to comprehend the 
certainty of the lands or tenements to be conveied by the feoffment, 

| either by expresse words, or which may by reference be reduced to 
| atertaintie ; for cerfuin est quod certum reddi potest. The habendum 
| hath also two parts, viz. first, to name againe the feoffee ; and 
secondly, to limit the certaïntie of the estate, The tencndum at this 
day, where the fee simple passeth, must be of the chiefe lords of 
the fee. And of the reddendum more shall be said in his proper 
place, in the Chapter of Rents. Of the clause of warrantie more 
shall be said in the Chapter of Warranties. Zn cujus rei testimonium 
sigillum meumafposut was added, for the seale is of the essentiall part 
of the deed. The date of the deed many times antiquity omitted; and 


ruorton’s case, Pi. 


Com. 
[7] 6 Co. 45. in 
sir Authony Mitd- 


Brit. fo. 1014, 


. 


‘the | 
(3) [See N. 24. ancient deeds and charters, the whole of . 
(4) [See N. 25. the same Dissertation and Nich. Engl. Hist. 


(5) See the observations on this part of Libr. 2d ed. 240. 
the Commentary in Mad. Form. Angl. 


.p. 5; See also on the subjects of lon de Re Diplomatica. 


Seld. Jan. Angl. b. 2. 
c. 2. and 3. to which may be adde 


Mabil- 
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the reason thereof was, for that the limitation of prescription, or t:me 
of memory, did often in processe of time change; and the law was 
then holden, that a deed bearing date before the limited time of 
prescription, was not pleadable ; and therefore they made their 
deedes without date, to the end they might alledge them within 
the time of prescription. And the date of the deedes was commonly 
added in.the raigne of E. 2. and E. 3. and so ever since. 
And sometime antiquitie added a place, as datum afud D. which 
was in disadvantage of the feoffee ; for being in generall he may 
alleage the deed to be made where he will. And lastly, antiquitie 
did add Aéis testibus in the continent of the deed after the in cujus ree 
testim nium, written with the same hand that the deed was, which 
witnesses were called, the deed read, and then their names en- 


te] Lamb. tered. [r] And this is called charter land; and accordingly the 
exposit. verb. Saxons called it bockland, as it were booke land (6); which clause 
Vid. Forweewe, of Aiis ¢cx(ibus in subjects deeds continued untill and in the raigne of 
eap. 32. H. 8. but now is wholly omitted. And it appeareth by the ancient 
ge the Second authors and authorities of the law, that before the statute of 12 E. 2. 
Insti. cap. a c. 2. processe should be awarded against the witnesses named in the 


See th: Second deed, festcs in cartd numinatos; [s]and thatthe same statute wat but : 


tutes. an affirmance of the common law, which not being well understood, 
Mari. eap. 6. hath caused varietie of opinions in our books. But the delay therein 
Ce] Brit. fo. 66. was sogreat, and sometimes (though rarely) by exceptions against 
101. ME 3 those witnesses, which being found true, they were not to be sworne 
H. 3. at all, neither to be joined to the jury, nor as witnesses ; [/] as if the 
a ae 2e witness were infamous : for example, if he be attainted of a false 
process 310, verdict, or of a conspiracie at the suite of the king, or [6 b 1 
4 E.2. . . . . e e 
rd 119. convicted of perjury, or of a præmunire, or of forgerie 
{] Mirror ca. 4 te 


Le] Mirror ca. & upon the statute of 5 Eliz. cap. 14, and not upon the stat of 
et perjuric, | 1 Hen. 5. cap. 3. or convict of felony, or by judgement lost his “res, 
yea “Por stood upon the pillory or tumbrell, or beene stigmaticus, branded, 
Braet. ib s. fo or the like, (1), whereby they become infamous for some offences, 
Brit. fo. 134.135. YUE sun. minoris culhe sunt majoris nifamie. 


201. 
Filets lib. & ca. 21. 8 E.2. Ass. 306. 3E.3.93%. 24 E.3. 34 (5 Co. 00. Flower’s case. 43 E. 3. conspir. 11. 27. 
Ass. 5). 33H. 6. 55. 21H. 6.36. (4. Inst. 279. 1. Sid. 51. God. 288. 2 Bulst. me Vents 


349. L Kelynge 39. 18. 4 Inst. 270. T. Jo. 155. 2. Ro Abr. 686.) Bayer se LV 

Ce) Fortese. ca. [2] If a champion in a writ of right become recreant or 
85 H. 3m 3 coward, he thereby loseth liberam legem, and thereby becomes 
“me infamous, and cannot be a witnesse; for regularly he that loseth 


liberam | gem, becometh infamous, and can be no witnesse. Or 

if the witnesse be an infidell (2), or of non-sane memory, or not 

QR} Fortesct of discretion, or a partie interested, or the like. [6] But oftentimes 
° aman may be challenged to be of a jury, that cannot be challenged 

to be a witnesse ; and therefore though the witnesse be of the neerest 
alliance, or kindred, or of counsell, or tenant, or servant to either 
partie, or any other exception that maketh him not infamous, or to 
want understanding, or discretion, or a partie in interest, though it 


Le] 22.Ase 13. be proved true, shall not exclude the witnesse to be sworne [c], but 
ond 41: ik he shall be sworne, and his credit upon the exceptions taken against 
DER him left to those of the jury, who are tryers of the fact : inso- 
much as some bookes have said, that though the witnesse named 
in 
6) [See N. 26 2 28. 
(i) [See N. 274 9 Lee 8.383 


Lib. 1. Of Fee simple. Sect. L.. 


in the deed be named a disseisor in the writ, yet he shall be 
sworne as a witnesse to the deed. [d] A witnesse amongst others (41% 2e 
named in a deed was outlawed, and no process was awarded against ~~ 
him by the statute, because he was extra iegem; and an outlawed 
person cannot be an auditor. And the court in some bookes have 
said, that they have not seene witnesses challenged, which is regu- 
larly to be understood with the limitations abovesaid ; but such as 
are returned to be of a jurie are to be challenged for the causes 
aforesaid for outlawry, and divers other causes (for the which a 
witnesse cannot be challenged), and such process against witnesses 
(5) is vanished.. But seeing the witnesses named in a deed shall be 
joyned to the inquest, and shall in some sort joyne also in the verdict 
(in which case if jurie and witnesses finde the deed that is denied to 
| be the deede of the partie, the adverse partie is debarred of his at- 
| taint, because there is no more than 12 that affirme the verdict) (4), 
it is reason, that in that case of joyning such exception shall be taken 20. 12. 
against the witnesse as against one of the jury, because he is in the P1-41 
nature of a juror. [e] And therefore to put one example, if he be 
œutlawed in a personail action, he cannot be joined to the jury; but % re 
yet that is no exception against him to exclude him to be sworne as 4: As-p4 
a witnesse to the jury. And the reason of all this is, forthatif he [sjasks 
| with others should joyne in verdict with the jurie in affirmance of % 24% 
the deed, the partie should be barred of his attaint. But note, there 40 F3. 16. 
must be more than one witnesse that shall be joined to the inquest. Sr + 
And albeit they joyne with the jury, and finde it not his deed, not- 19E-7 
withstanding this joyning, the partie shall have his attaint ; for itis 14 E.3. corm 
a maxim in law | f ] that witnesses cannot testifie a negative (5), Fées 
| but an affirmative. . And if one of the witnesses named in the deed Fieta lib. 6. 
| be one of the panell, he shall be put out of the panell: and all these SRE 
secrets of law notably appeare in our bookes. Led 202.) 
To shut up this point, it is to be knowne, [g | that when a triall is fs Mirror cts 
by witnesses, regularly the affirmative ought to be proved by twoor %°1 Com 
| three witnesses, as to prove a summons of the tenant, or the chal- Bract. ib. 5. 
lenge of a juror and the like. But when the trial is by verdict of Post 373. a) 
12 men, there the judgment is not given upon witnesses, or other | 
kinde of evidence, but upon the verdict; and upon such evidence as 
is given to the jury, they give their verdict. And Bracton saith, Ù 
there is firobatio duplex, viz. viva, as by witnesses vivd voce ; and 
mortua, as by deedes, writings, and instruments. And many times 
juries, together with other matter, are much induced by presump- 
tions; whereof there be three sorts, viz. violent, probable, and light 
or temerary. Violenta presumptio is manie times frlena probatio; as 
if one be runne thorow the bodie with a sword in a house, whereof | 
he mstantly dieth, and a man is seene to come out of that house with 
a bloody sword, and no other man was at that time in the house. gs. 
Presumptio firobabilis moveth little; but fpresumptio levie seu ca. 33 
femeraria moveth not at all So it is in the case of a charter of 321. 
| feoffment, 


{c} $4 1. 





ta 


(3) See further on this subject of joine 2. Inst. 662. See infra, n. 5. 
ing with the jury the witnesses named in a (5) Acc. 4. Inst. 279. and the references 
deed, and the process for that purpese, supra inn.4. But see 1. Ro. Rep. 83. Comk. 
33 H. 6. 19. and in Vin. Abr. Evidence H. a. 18.57. Gilb. Law of Ewid. 157. Law of Nisi 
and J. a. Prius, 1st ed. 422. 

(4) Ace 1. Ro. Abr. 280. pl. 14. and 
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feoffment, if all the witnesses to the deed be dead (as no man can 
keep his witnesses alive, and time weareth out ali men), then violent 
presumption, which stands for a proofe, is continual] and quiet 
possession; for ex diuturnitate temporis omntafresumuntur solenniter 
esse acta. Also the deed may receive credit fer collattonem stgello- 
rum scripture, ic. et super fidem cartarum mortuis testibus ertt ad 
fratriam de necessitatre recurrendum. 

Note, it hath been resolved by the justices, that a wife [% ] cannot 
be produced either against or for her husband (6), guia sunt du 
anime in carne und ; and it might be a catse of implacable discord 
and dissention between the husband and the wife, and a meane of 
great inconvenience ; but [7] in some cases women are by law 
wholly excluded to beare testimony; as to prove a man to be a 
villeine, mulieres ad probationem statis hominis admitti non debent. Xt 
Was also agreed by the wholé court [x], that in an information 
upon the statute of usury, the partie to the usurious contract shall 
not be admitted to be a witnesse against the usurer, for in effect he 
should be restés in propfrtd ‘causd, and should avoyd his owne bonds 
and assurances, and discharge himselfe of the money borrowed ; 
‘and though he commonly raise up an informer to exhibit the infot- 
mation, yet in ret veritate he is the partie (7). And herewith im 
effect agreeth Britton, that he that challengeth a right m (7 a 7 
the thing in demand, cannot be à witnesse, for that he is L °° ~~ 
a party in interest (1). But now let us returne to that from the 
which by way of digression (upon this occasion) we are fallen. 

And the ancient charters of the king, which passed away any 
franchise or revenue of any estate of inheritance, had ever this 
clause of Atis testibus, of the greatest men of the kingdome, as the 
charters of creation af nobility yet have at this day. When Arts 
testibus was omitted, and when teste me ifeo came into the king's 
grants, you shall reade in the Second Part of the Institutes (2), 
Magna Charta cap. 38. {have tearmed the said parts of the deed 
formall ot orderly parts, fot that they be not of the essence of a 
deed of feoffment; for if such a deed be without firemises, habendum, 
tenendum, reddendum, clause of warrantie, the clause of in cuyus ret 
testimonium, the date, and the clause of hits testibus, yet the deed is 
good. [jf] For if a man by deede give lands to another and to his 
heires without more saying, this is good, if he put his seale to the 
deede, deliver it, and make livery accordingly. [g] So it is if 4. 
give lands to have and to hold to B. and his heires, this is good, 
albeit the feoffee is not named in the (3) premisses. And yet no 
well advised man will trust to such deeds, which the law by con- 
struction maketh good, wt res magis valeat ; but when forme and 
substance concurre, then is the deed faire and absolutely good 
‘The sealing of charters and deeds is much more ancient than some 

out 


sect, 3. ande.3. (2. Ro. Abr. 66. pl. 13, Cros Eliz, 908) 


cr [See N. | 
7) [See N. 30. 
1) [See N. 31. 


(2) [See N. 32. 
(3) [See N. 33. 
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qat of error have. isaagmed (4): for the charter of king Edwyn, 
brother of king Edgar, bearing date anuo Domino 956, made of the 
land called Jecklea, in the Isle of Ely, was not oaly sealed with his 
owne seale (which appeareth by these words, ego Edwinuse grad 
Dei totius Britannica telluria rex meum donum proprio sigillo con- 
Jrmavi), but also the bishop. of Winchester put to his scale, ega 
Elfwinus, Winton. eccleate divinus speculator, firofirium sigillum im- 
presst. And the charter of king Offa, whereby he gave the Peter- 

e, doth yet remaine under seale. But no king of England be-. 
Le or since the Conquest sealed with any seale of armes before 
king R. 1. but the seale was the king sitting in a chaire on the one 
side of the seale, and on horsbacke on the other side in divers formes, 
And king R. 1. sealed with a seale of two Ayons, for the Conqueror 
of England bare two lyons ; and king John in the right of Aquitaine 
(the duke whereof bare one lyon) was the first that bare three lyons, 
and made his seale accordingly, and all the kings since have fol- 
lowed him. And king E. & in anno 13. of his raigne, did quarter 
the armes of France with his three lyons, and tooke upon him the 
title of king of France, and all his successors have followed him, 
therein. 


In ancient charters of feofiment there was never mention made 
of the delivery of the decd, or any livery of seisin indorsed ; for cer- 
family the witnesses named in the deed were witnesses of both : and 
witnesses either of delivery of the deed, or of livery of seisin, by ex- 
presse tearmes was but of later times, and the reason was in re- 
spect of the notoriety of the feoffment. And I have knowne some 
ancient deeds of feoffment having livery of seisin indorsed suspected, 


Sect. L. 


and after detected of forgerie. As if a deed in the stile of the | 


king name him defensor fidei before 13 H. 8, or sufireme head before 
20 H. 8. at which time he was first acknowledged supreme head 
by the cleargy, albeit the king used not the stile of supreme head in 
his charters, & . till 22 H. 8. or king of Freland before 33 H. 8 
at which time he assumed the title of king of Irciand (5), being 
before that called lord of Ireland, it is certainly forged; e¢ sic de 
similtéus. 

And some have observed that grace was attributed to king H. 4 
excellent grace to king H. 6, majestic to king H. 8, and before, the 
king was called soveraigne lord, livge lord, highness, and kingly 
highnesse, which in Latin in legall proceedings is called regia 
celsttudo ; as the beginning of the petition of gight to the king is 
kunilliruè sufifilicavit vestre celsitudini regie, Fc. and the like. 
And upon this occasion K shall not be impertinent, seeing it is part 
of the formall deed, to set dawne the several stiles of the kings of 
England since the Conquest. 

William the Conqueror commonly stiled himselfe Welliclmus 
rex, and sometimes Williclmus rex Anglurum. And the like 
did William Rufua, and sometimes Willigimus Det grtid rex 
Anglorum. 

Henry the first, Henricus rex Anglorum, and sometimes Henricus 
Dei gratia rex Anglorum. 

Mawde, 


(4] See further as to the antiquity of of and Nichols. Eng. Histor. Libr. 2d ed. 


aealing deeds, in Seld. Jan. Angl. b. 2. 
© 2. Mad. Borm. Anglic. Diypert p 7 (5.] See post. 7. b. n. 1, 


e 


a 


Lib. 1. Cap. 1. Of Fee simple. Sect. 1. 


Mawde, the sole daughter and heire of H. 1. wrote Matildie 
imperatrix Henrict regis filia et Anglorum domina ; divers of whose 
creations and grants I have seene. 

King Stephen‘used the stile that king H. 1. did. 

Henry the 2. Fitz-empresa omitted Dei gratid, and used this 
stile, Henricus rex Anglie,dux Normannie et Aquitanie, et comes 
‘indegavie, he having the duchy of Aquitaine and earledome of 
Poitiers in the right of Elianor his wife heire to both, and the 
earldome of Anjowe Tournie and Maine, as sonne and heire te 
Jeffery Plantagenet by the said Mawde his wife, daughter and sole 
heire of king H. 1. She was first married to Henry the emperor, 
and after his death to the said Jeffery Plantagenet. Which duchie 
of Aquitaine doth include Gascoigne and Guien. 

King R. 1. used the stile that H. 2. his father did; yet was 
he king of Cyprus, and after of Jerusalem, but never used either 
of them. 

King John used that stile, but with this addition, dominus (7. b. } 
Hibernie ; and yet allthat he had in Ireland was conquered 

_ by his father king H. 2. which title of dominus Hibernie he as- 
sumed as annexed to the crowne, albeit his father, in the 23 yeare 
ef his raigne, had created him king of Ireland in his life- 
time (1 

ine H. 3. stiled himselfe as his father king John did, untill the 
44 yeare of his raigne, and then he left out of his stile, dux Nor- 
mannia, et comes Andegavie, and wrote only rex Anglia, dominue 
Hibernia, et dux Aquitanie. 

King E. 1.stiled himselfe in like manner as king H. 3. his father 
did, rex Anglie dominus Hibernia, et dux Aquitanie. And so did 
king E. 2. during all his raigne. And king E. 3. used the selfe same 
stile untill the 13 yeare of his raigne, and then he stiled himselfe im 
this forme, Edwardus Dei gratid rex Anglia et Francia, et dominus 
Hibernia, leaving out of his stile dux Aquitanie. He was king of 
France as sonne and heire of Isabel wife of king E. 2. daughter and 
heire of Philip le Beau king of France. He first quartered the 
French armories with the English in his great seale, anno dominé 
1338. et reynz sui 14, 

King R. 2. and king H. 4. used the same stile that king E. 3. did. 
And king H. 5. untill the 8 yeare of his raigne continued the same 
stile, and then wrote himselfe rex Anglia, heres et regens Francie, 
et dominus Hibernèe, and so continued during his life. 

we.) King H. 6. wrote Henricus Dei gratid rex Anglia et Francie, et 

2H. 6. nu 15, dominus Hibernie. This king being crowned in Paris king of 

Be was stiled rex France used the said stile 39 yeares, till he was dispossessed of the 

et daminus Hi crowne by king E. 4. who after he had raigned also about ten yeares, 
wie. king H. 6. was restored to the crowne againe, and then wrote, 
Henricus Dei grati@ rex Anglia et Francie, et dominus Hibernia, ab 
énchoatione regni aui 49 et recafitionis regia fotestatis primo. - 
King E. 4. R. 3. and H. 7. stiled themselves, rex Anglia et 
Francia, et dominus Hibernia. . 
King H. 8. used the same stile till the tenth yeare of his raigne, 
and then he added this word (octavus), as Henricus octavus Det 
gratid, iÿc. In the 13 yeare of his raigne he added to his jae 
ct 


_ (2) See further as to the deduction and change of the king’s title in respect to Ire” 
land, in Seld. Tit. Hon. b. 1. c. 4. 8, 2. 


Lib. 1, Of Fee simple. Sect. L 


Jidet defensor (2). In the 22 yeare of his raigne, in the end of his 
stile he added, supremum caput Ecclesia Anglicane (3). And in the 
23 yeare of his raigne he stiled himself thus, Henricus octavue, Det 
. gratia Anglie Francia et Hibernia rex, fidet defensor, °c. et in 
terrd ecclesia Anglicane ct Hibernia suzremun caput (4): | 
King E. 6. used the same stile, and so did queene Mary in the 
: beginning of her raigne, and by that name summoned her first par- 
3 liament, but soone after omitted supremum cafiut. And after her 
marriage with king Philip, the stile notwithstanding that omission 
| was the longest that ever was viz. Phil and Mary, by the grace 
; of God, king and queene of England and France, Naples, Jerusalem; 
: end (5) Ireland, defenders of the faith, princes of Spain and Cictlie, 
: archdukes of Austria, dukes of Millaine Burgundy and Brabant, 
countecs of Hasburgh Flanders and Tyroll, And this stile continued 
till the fourth and fifth yeare of king Philip and queene Mary, and 
then Naples was put out and in place thereof both the Cicilies put 
in, and so it continued all the life of queene Mary. 
I need not mention the stile of queene Elizabeth, king James, nor 
of our sovereigne lord king Charles, because they are so well 
knowne ; and I feare I have beene too long concerning this point, 
which certainly is not unnecessary to be knowne for many respects, 
But to shew the causes and reasons of these alterations would aske & 
treatise of itselfe (6), and doth not sort to the end that I have aimed 
at. And now let us returne to the learning of charters and deeds of 
feoffments and grants, 
Very necessary it is that witnesses should be underwritten orin- . 
dorsed, for the better strengthening of deeds, and their names (if . ' 
they can write) written with their owne hands. For livery of seisin pot 
see hereafter, Sect. 59. and for deeds, Sect. 66. and of conditionall incident toa 
| deeds see our author in his Chapter of Conditions. And now let us commente va. 
| proceed to the other words of our autlior. | 
“ Aluyet a ses heires.” Heres, in the legall understanding of Mir. caps. 
the common law, implyeth, that he is ex justle nithtiis firocreaius; ji». 3. fo. 63. ès 
for heres legitimus est quem nufitia demonstrant, and is heto whom — Filet: Hib.6. cap 
lands, tenements, or hereditaments, by the act of God and right of cap. 13. Gianvil 
blood do descend of some estate of inheritance. For sous Deus ‘i-7,%- 1: 8e 
hæredem facere fotest,non homo: dicuntur autem hæreditas et heareg (Rost. 837. tx) | 
ab hærendo, quod est arctè insidendo, nam qui heres cet hæret ; vel 
dicitur ab herendo, quia hereditas sibi heret, licèt nonnulli heredem 
dictum velint, quod heres fuit, hoc est, dominus terrarum, E'c. qua 
ad cum fervenitnt. 
A monster, which hath not the shape of mankind, cannot be heife 
or inherit any land, albeit it be brought forth within marriage ; 
[a] but although he hath deformity in any part of his body, yet if he fa 1 Bract. lib. J 
hath human shape he may be heire. Hii qui contra formam humani Rire 
generis convereo more firocreantur, ut #& mtulier monatrosum vel 197. 187. & ca. 83. 


prodigioeum enixa, inter liberos non computentur. Partas tamencui [fon D) 





| natura 
-(2) [See N. 34.1 kings of England, and also of Great Britain, 
(3) See Burn. Hist. Reform. v. L p. 136. since the union of the two kingdoms, in Ni- 
(4). See the 35 H. 8. c. 3, which raufies the chole. Eng. Histor. Libr. 3d ed. p. 248. ang 
king’s stile. the several Treatises which have been pub- 
(5) [See N.35.] - lished on the English Cofpa. 


(6) See further concerning tite stiles of the 
Vou. FE é 


‘ 


SE. 
9H. 


{d] Stanf. pl. cor. 


Abr. 625. 
Cro. Jam. 839.) 


: One of them shall not be hefre to the other. 


Cap. 1. Of Fee simple. 
natura aliquantulum amfliaverit vel diminuerit, non tamen eufier- 
abundanter (ut ai sex digitos vel nisi quatuor habuerit ) bene debetin- 
ter liberos connumerari. Siinutiiia natura reddidit, ut st membra 
tortuosa habuerit, non tamen ts fiartus monstrosts. 
saith, ampliatio seu diminutio membrorum non nocet. 1b] A bastard 
cannot be heire, for (as hath beene said before) gui ex damnato coîtu 
nascuntur inter liberos non computentur. Every heire is either a 
male, or female, or an hermaphrodite, that is both male and female. 
And an hermaphrodite (which is also called Androgyzus) shall be 
heire, either as male or female, according to that kind of the sexe 
which doth prevaile. Hermafihrodita, tam masculo quèm femine 
comparatar, secundum firevalascentiam serfs incalescentis. And ac- 
cordingly it ought to be baptized. See more of this matter Seot. 35. 
[c] A man seised of lands in fee hath issue an alien that is borne 
out of the king’s ligeance ; he cannot be heire, firofiter defectum sub- 
jectiongs (1), albeit he be borne within lawfull marriage. If made 
denizen by the king’s letters patent, yet cannot he inherit to his 
father or any other. But otherwise it is, if he be naturalized by 
act of parliament ; for then he is not accounted in law akenigena, 
but indigena. But after one be made denizen, the issue that he hath 
afterwards shall be heire to him, but no issue that he had before. 
If an alien cometh into England and hath issue two sonnes, these two 
sonnes are indigene, subjects borne, because they are borne within 
the realme. And yet if one of them purchase lands in fee, and 
dyeth without issue, his brother shall not be his heire (2); for there 
was never any inheritable blood betweene the father and them ; and 
where the sonnes by no possibility can be heire to the father, the 


See more at large of 
this matter Sect. 198. | 


* 


-Ifa man be attainted of treason or felony, although he be borne 


within -wedlocke, he can be heire to no man, nor any man heire to 


him, propfiter delictum, for that by his attainder his blood is corrupted. 
And this corruption of blood is so high, as it cannot absolutely be 
salved and restored but by act of parliament ; for albeit the person 
attainted obtaine his charter of pardon, yet that doth not make any 
tobe heire whose blood was corrupted:at the time of the attainder, 
either downward or upward. [4] As ifa man hath issue a sonne 
before his attainder, and obtaineth his pardon, and after the pardon 
hath issue another sonne, at the time of the attainder the blood of 
the eldest was.corrupted, and therefore he cannot be heire. But if 
he. die living his father, the younger sonne shall be heire ; for he was 
not in esse ut the time of the attainder, and the pardon restored the 
blood as to all issues begotten afterwards. But in that case if the 
eldest sonne had survived the father, the younger sonne cannot be 
heire : because he hath an elder brother which by possibilitie might 
have inherited : but if the elder brother had been an alien, the 
younger sonne should be heirc, for that the alien never had any in- 

. , | heritable 


a) [See N. 36. (2) [See N. 37.1 


Sect. I. 


Another C8. a. ] 


- 


discestt. Br. 64. 31 E.1.discent.17. 462.3. Petition 20, 26. Ass-p. 2. 49. Ass. pl. 4 20 


Lib. 1. Of Fee simple. . 


heritable blood in him (3). See more plentifully of this matter Sect. 
746, 747. 

If a man hath issue two sonnes, and after is attainted of treason or 
felony, and one of the sonnes purchase land and dieth without issue, 
the other brother shall be his heire; for the attainder of the father 
corrupteth the lineal blood onely, and not the collateral blood 
between the brethren, which was vested in them before the at- 
tainder, and each of them by possibility might have been heire to 
the father; and sohath it been adjudged (4). * But otherwise in 
the case of the alien-née, as hath been said. [-] But some have 
holden, that if a man after he be attainted of treason or felony have 
issue two sonnes, that the one of them cannot be heire to the other, 
because they could not be beir to the father, for that they never had 
any inheritable blood in them (5). 

L/] One that is borne deafe and dumbe may be heire to another, 
albeit it was otherwise halden in ancient time. And so if borne 
deafe dumbe and blinde, for in hoc casu vitio forcitur natural. 
But contract they canyot. Ideots, leapers, madmen, outlawes 
in debt trespasses or the Jike, persons excommunicated, , men 
attainted in a firemunire, or convicted of heresie, may be 


heires. 


[eg] If a man hatha wife, and dyeth, and within a very short 
time after the wife marrieth agajine, and within 9 months (6) hath a 
childe, so as it may be the childe of the one or the other, some 
have said, that in this case the childe may choose (7) his father, 
quia in hoc casu filiatio non potest frrobari, and so is the booke to be 
intended; for avoiding of .which question and other inconveniences, 
this was the law before the Conquest, Sit omnis vidua sine, marito 
duodecim menaibus, et si marituverit perdat dotem (8). 


[4] Aman by the common law cannot be heire to goods or 
ehattels, for herce dicitur ab hæreditate. [i] If a man buy divers 
fishes, as carps, breames, tenches, &c. and put them in his pond, 
and dyeth, in this case the heire shall have them, and not the exe- 
cutors, but they shall goe with the (9) inheritance; because they 


were at libertie, and could not be gotten without industrie, as by G 


nets, and other engines. Otherwise it is, if they were ina trunke 
or the like. Likewise deere in a parke, conies in a warren, and 
doves in a dove-house, young and old, shall goe to the (10) 


heire. [4] But of ancient time the heire was permitted to 
have an action of debt upon a bond made to his auncestor and 
his 


. _ lome heoreditarium or principaliut, Sect. 13. 


(3) Besides the authoritiesin the margin; which the reader will find 


see W. Jo. 34. the subject. 
(4) S. p, acc. Noy 158. 4. Leon. 5. (7) bees N. 39.] 
(8) [See N. 40. J 


tS) [See N. 38.] 
(6) [See post. 123. b. where this is saidto (9) Acc. Cro. Eliz. 372. 
be the utmost time the law supposes a wo- (10) [See N. 41.] 

. myto go with child, and the authorities, - 


Dect. L. 


® Inthe Exehe- 
Ser Bis. 40 & <I 


[A] Bract. lib. 4 
ca. 9, fo. 265. 


Hb. 1. Gap. 1, . Of Fee simple. Sect. 1. 
his heires; but the law is not so holden at this day. Vid. | 


Sect. 12. 
Mirror pa. L [1 It is to be noted, that one cannot be heire till after the death 
ie of his auncestor. Before he is called Aercs afiferens, heire ap- 
arent. 


In our old bookes and records there is mention made of re b 
another heire, viz. haresastrarius, 50 called of aetre, that is, ° -J 

‘ ‘an harth of a house ; because the auncestor by conveyance hath set 

his heire apparent, and his family, in a house and living in his life- 

Brect. lid, 2 time, of whom Bracton saith thus, [a] Item esto, quôd hæres sit. 


* et he astrarius,vct quéd aliquisantecessor restituat heredtin vité sud here- 
bo. de Banco. ditatem, et se dimiserit, videtur, quod nullo tempore jacebit hareditas, 
DATE fn et ideo quôd nec relevari frossit, nec debeat, nec relevium dari. [b] 
HR a és. For the benefit and safety of right heires contra fartus sufhositos, 
. Bracton | the law hath provided remedie by the writ de ventre inshiciendo, 
Ru. whereof the rule in the Register is this: Vota, si quis habens heredi- 
Kb. 1. tatem duxerit akquam ir uxorem, et frostea moriatur ille sine herede 


Cro.1 Ekr. 568. de corhore suo exeunte, fer quod hæereditas illa fratri ifisius defuncti 
Jam. 685) descendere debeat, et uxor dicit se eesc fragnantem de ifiso defuncto 
chm non sit, habeat frater et harea breve de ventre insficiendo. It 

seemeth by Bracton, and Fleta which followed him, that this writ- 
doth lie, wbi uxor alicujus in vitd viri sui se firegnantem fecit cum 
non sit, velfost mortem viri sui se fregnantem fecit cm non sit, ad 
exheredationem veri heredis, Ü'c. ad querelam veri heredis fer firæe< 
cehtum domini regia, 'c. which is to be understood according to the 
. rule of the Register. When a man having lands in fee simple dieth, 
and his wife soon after marrieth againe, and faines herself with 
ehilde by her former husband, in this case though she be married, 
the writ de ventre tnsficiendo doth lie (1) for the heire. But ifa 
man seised of lands in fee (for example) hath issue a daughter, who 
is heire apparent, she in the life of her father cannot have this writ 
for divers causes. First, because she is not heire, but heire apparent ; 
for,as hath been said, nemo eet heres viventis; and this writ is given 
to the heire to whom the land is descended. And both Bracton 
and Fleta say, that this writ lyeth ad guerelam veri heredis, which 
cannot be in the lif of his auncestor; and herewith agreeth Britton 

Beittgn fh. 169. and the Register. Secondly, the taking of a husband in the case 

pre os aforesaid being her owne act, cannot barre the heire of his lawfull - 

action once vested in him (2). Thirdly, the law doth not give the 
heire apparent any writ, for it is not certaine whether he shall be 
heire, sous Deus fuctt heredes. Fourthly, the inconvenience were 
too great, if heires apparent in the life of their auncestor should have 
puch a writ to cxamine and trie a man’s lawfull wife in such sort as 
the writ de ventre insjiciendo doth appoint ; and if she should be 
found to be with childe, or suspect, then she must be removed to a 
castle, and there safely kept until her delivery, and so any man’s wife 
might be taken from him against the lawes of God and man. 


. re. me ite The words of the writ de ventre insfiictendo make this evident. 
phi supra. Rex pic. salutem. Monstravit nobie A; quod cium R. que fuit uxor 
ea ne ' Clementia B. pregnane non sit, ipsa faleddicit se case pregnantemde 
and Fieta ‘uti '  eodem Clemente, ad exhzredationem ifsixs A. desicut terra quae Suit 
exhverpdatige ejusdem C.ad ipsum A. jure hæreditario descendere debeat tanguam 
pe) ad fratrem ethæredem ifisjus ge si predict. R. frolem de eo non 

| habuerit, 


(1) [See N. 42.] (2) [See N. 43] 


Lib. L Of Fee simple. . Sect. 1. 


habuerit, &%e. But this rather belongs to the treatise of original 
writs, and therefore thus much herein shall saffice (3). 
And it is to be observed, that every word of Littleton is worthy 
af observation. First (Heires) in the plurall number ; for if a man 
give land toa man and to his heire in the singular number, he hath 
but an estate for life, for his heire cannot take a fee simple by 
descent, because he is but one, and therefore in that case his heire 
shall take (4) nothing. Also observable is this conjunctive (ef). 
For if a man give lands to one, To have and to hold to him or his 
heires, he hath but an (5) estate for life, for the uncertaintie (see, 
suis). Ifa man give land unto two, To have and tohold tothem . 
two et hærcdibus [c], omitting suis (6), they have but an estate [1 10 HZ. 6.7. 
for life, for the uncertainty; whereof more hereafter in this PL " 
Section. But it is said, if land be given to oné man et heredibus, % 
omitting s#is, that notwithstanding a fee simple pusseth ; but it is 20 Æ. 3. bee. 377. 
safe to follow Littleton. 





| [d] “Et ses assignes.” Assignee cometh of the verb assigno. fd]5:Ce 2, or. 
| And note there be assignes in deed, and assignes in law ; whereof see H. 8. Dyer. PL 
| more m the Chapter of Warrantie, Sect. 733. Com: 387, 398. 


“ Ceux parolx(sexheires )tant solement font l'estate d’enheritanceen 


“toute feoffments et grants.” [e] Stautem facta esset donatio, ut si Gr 
dicam, do tibitalemterram, ista donatio nonextenditad haredes sedad Br. <a. 50. vi 
vitam donatori, Sc. [f] Here Littleton. treateth of purchases by  es.1,5.& 
naturall persons, and not of bodies politique or corporate; {g] for if Jr 0 $5 50. 
lands be given to a sole body politique or corporate, (as to a bishop, 10 Ft 
parson, vicar, master of an hospital, &c.) there to give him an estate 16.p. 


of inheritance in his politique or corporate capacitie, he must have FP) Com 
these words, To have and tohold tohim and his successors; for 413. 
without these words successors,in those cases there passeth no inhe- . Sect. 686. 
titance (7); for as the heire doth inherit to the ancestor, so the suc- 25 ©. 3. 35. 
cessor doth succeed to the predecessor, and the exccutor to the . cs. 
testator. [4] But it appeareth here by Littleton, that ifa man at Vid. Sect 41. 
this day give lands to J. S. and his successors, this createth no fee 
simple in him; for Littleton speaking of naturall persons saith that 
these words (his heires) make an estate of inheritance in all feoff- os . 
ments and grants, whereby he excludeth these words (hissuccessors). fe. 191. & 130. 
[é] And yet if it be an ancient grant, it must be expounded as the 27 E $ 35.6 
law was taken at the time of the grant. [k] A chantry priest in- 10H. 7.153,14. 
[9 a.] corporate took a lease to him and bis successors for a 637.9. 

| hundred yeares, and after tooke a release from the leasor ™=E-4 15 
to him and his successors ; and it was adjudged, that by the release 3511-6. 34. 

he had but an estate for life, for he had the lease in his naturall ca- 74: 4% 1¢ 


pacity, for it could not go in succession (1), and (his successors) gave (Post. 94.) 
him Tr. & E. 3. 


7 E.3.40. 11H.484 12H.4.19. 18E.3. Conusans30. b. 5 E. 4 191. 38 E. 3. 4 
in Case de Abb. de Strata Mareelia. (4) Hil. 31 Eliz. Dyer’s manuscript, inter Ansley and Johnson in Com. Ban- 


(3) fie N. ‘st be ‘construed as the conjunctive. 
(4) [See N. (6) See 3 Ro. Abr. 833. M. & Vin. 
(5) See 5 Co. 112. post. a1 & Plowd. Abr. Estate, M 

286, 289. in which last book it is particu. (7) [See N. 464 

larly considered, where the disjunctive shall A fie N. 47 


lab. 1.. Gap. 1. Of Fee. simple. Sect. 1. 
kim no estate of inheritance for want of thesé words (his heires). 
FE najodge. [A If the king by his letters patent giveth lands decano et capitulo , 
habendum abi et heredibus et successoribus suis; in this case, albeit 
they be persons in their naturall capacity to them and their heires, 
yet because the grant is made to.them in their politique capacity, 
it shall enure to them_and their successors. And so if the king do 
grantlands to J. Shabendum sibiet eucceseortbus sive heredibus suis, 
this grant shall enure to him and his heires. 
Em] 18 E. 3. [m]} B. having divers sonnes and daughter's. <A. giveth lands to 
ere nl tie B. ct liberis suis, et a lour heirce, the father and all his children do 
$7 EL 6. 30. take a feé simple joyntly by force of these words (their heires) ; 
(cro. Jam. 37, ‘ (2) but if he had no childe at the time of the feoffment, the childe 
© Te Oe) borne afterward shall not take (3). 
nes : These words (his heires) doe not onely extend to his immediate 
; htires; but to his heires remote and most remote, borne and to be 
[n] Fleta lb. 3 borne, (} eub quibus vocabulis (heredibus suis) omnesheredes prow 
Pen, 163 hinqui comprehenduntur, et remot, nati, et nasctturt. And hercdum 
: affellatione vertuñt heredes heredumininfinttum. And the reason 
wherefore the law is so precise to prescribe certaine wurds to creaté 
an estate of inheritance, is for avoiding of uncertainty, the mother 
of contention and confusion. 
There be many words so appropriated, as that they cannot be 
legally expressed by any other word, or by any periphrasis or cir- 
{a} Seet. 1% tufnlocution. Some to estates of lands, &c. as here and in [a] 
other places of our author. In this place these words tantsolement. 
| not solement, alone, but tanfeolement, all onely, i. e. eolummode or 
[3] Seet. 156 duntaxat,are to be observed. [6] Some to tenures; [c] some to 
ny Sects 184 persons ; [d] some to offences; [e] some to forms of original writs, 
Seet. 190 either for recovery of right, or removing, or redresse of wrong ; 
Le] Set 9 67 [f] some to warrantie of land. These have I touched for exame 
ace 204. 36. ples. Ileave others to the studious reader to observe, and add, 
485. 478. 682. holding this for an undoubted verity, that there is no knowledge, 
Sn one. case, or point in law, seeme it of never so little account, but will 
692." stand our student in stead at one time or other, and therefore in 
EF] Seet 785. reading, nothing to be pretermitted. 
“6 Font l'estate,” Status dicitur à stando, because it is fixed and 
permanent. The Isle ef Man, which is no part of the kingdom, 
but a distinct territory of itselfe, hath beene granted by the great 
fs Ts 40. Eh. scale to divers subjects and their heires. [ g] It was resolved by the 
Derby's case, . lord chancellor, the two chiefe justices and chiefe baron, that the 
the Loy same is an estate descendible according to the course of the common 
3 chiefe law ; for whatsoever state of inheritance passe under the great seale 
fees & chiele of England, it shall be descendible according to the rules and course 


of the common law of England (4). 


‘s En toute feoffments et grants.” Here it giveth the feoffments the 
first place, as the ancient.and the most necessary conveyance, both 
for that it is solemneand publike, and therefore best remembered and 

proved, 


(2) [See N. 48.] 

(3) [See N. 49.] 

(4) S. C. 4 Inst. 284. and 2. And. 115. 
See further concerning the Isle of Mann in 
Pryn. on 4 Inst. 201. 384 Hale’s Higt, 


Com. L. 183. Palm. 44. 1. P. Wms. 329, 
1 Ves. 202 2. Ves. 537. 1. Blackst. 
Comment Sth cd. p. 104. and Camp. Polit, 
Sury. of Brit. v. 1. p. 524  \ 


2 Inst. 110. 


Lib. 1. - Of Fee simple. 
proved,’ [*] and also for that it cleareth all disseisins, abatements, 
intrusions, and other wrongfull or defeasible estates, where the entry 
of the feoffor is lawfull, which neither fine, recovery, nor bargaine 
and sale by deede indented and inrolled doth. And here is implyed 
a division of fee, or inheritance, viz. [4] into carporeall, as lands and 
tenements which lie in livery, comprehended in this word feaffment, 
and may passe by livery by deed, or without deed, which of some is 
called Aereditae corforata, and incorporeall, (which lie in grant, and 
tannot passe by livery, but by deede, as advowsons, commons, &c. 
and of some is called heredttas in corforata, and, by the delivery of 
the deede, the freehold, and inheritance of such inberitance, as doth 
Jie in grant, doth passe) comprehended in this word Grant. And 
the deed of incorporeate inheritances doth equall the livery of cor- 
poreate. And therefore Lirileton saith, in all feoffments and grants, 
hereditas, alia corhoralis, aka incorporalis : corforalis est, que tangi 
hotest et videri ; incorforalis, que tangi non potest, nec videri. 
Feoffment is derived of the word of art feodum, quia est donatio 
Jeodi ; for the antient writers of the law called a feoffment donatio, 
of the verb do or dedi, which is the aptest word of feoffment (5). 
And that word Ephron used*, when he enfeoffed Abraham, saying, 
I give thee the field of Machpelah over-against Mamre, ‘and the 


cave therein I give thee and all the trees in the field and the : 


borders round about ; all which were made sure unto Abraham for 
a possession, in the presence of many witnesses. 

By a feoffment the corporeate fee is conveyed, and it properly 
betokeneth a conveiance in fee, as our author himselfe hereafter 
saith, { in his Chapter of Tenant for Life. And yet sometime im- 
properly it is called a feoffment when an estate of freehold onely 
doth passe: done est nosme generall flue que n’est feoffment, car done 
est generall a touts choses mocbles et nient mocbles, feoffment est riens 
forsque del soyle. And note, thereis a differenceinter cartamet factum; 
T9 b } for carta is intended a charter which doth touch inheri- 

* “dd tance, and so is not factum, unless it hath some other ad- 
ditions (1). - 

Grant, concessio, is properly of things incorporeall, which, (as hath 
been said) cannot passe without deed. And here it is to be observed, 
{that I may speak once for all) that every period of our author in 
all his three books containes matter of excellent learning, necessarily 
to be collected by implication, or consequence. For example he 
saith here, that these words (Ais heires ) make an estate of inheri- 
tance in all feoffments and grants. He expressing feoffments and 
grants, necessarily implyeth, that this rule extendeth not. | 

First, to dast wills and testaments ; for thereby, ¢/] as he himiselfe 
after saith, an estate of inheritance may passe-without these words 
(his heires). [k] As if a man devise 20 acres to another, and that 
he shall pay to his executors for the same ten pound, hereby the de- 

visee 


Conscience B: 
17. 10 Co. 67. 


(5) See more as to the word foofnenss 
in Mad. Formul. Angl Dissert. 3. 


(1) See further as to the distinction be- 


Sect. J; 


[9] Vide Sect. 
59 and 66, 


k] Mirvor 
CIM ke. | 


ts, see 
the Second Part of 
the Institutes, 
ca. 
8 E. 3. "oe 
18 H. 6. 14. 
39 H. 6. 30. 
© Genesis 


Britton eap. 34. 

“4 E. 3. 41. 

See more of Feofl- 
ments, 


3 Co, 63, m Lin 


Ei] Litt. lib. 3, 
c. de Attorn. 
Sect. 5. 8. 6. 
4 E. 6. Estates 


. Br 78. 


29 EL. 8. 

Testaments 18. 

23 Eliz. Dier 374 
Temps. H 8. tit. 


tween charters: and deeds, and the various. 
other names of writings before and since the 
| Conquest, in Mad. Form. Angl. 
- p. 2. anth Mad. Hist. Exch. ef. Ep. p. 8. 


Dissgr t. 


Lib. }.  Cap.l. Of Fee simple. Sect. 1; 
visee hath a fee simple by the intent of the devisor (2), albeit it be 
i) Vide Sept. not to the value of the land. (/] So it is if a man devise lands to a 
° man in ferfietuum, or to give and to sell, or in feodo simflict, or to 
him and to his assigns for ever. In these cases a fee simple doth passe 
Cm] Mich. 40 and by the intent of the devisor. But if the devise be toa man and his 
a1 Eb, ja root assigns without saying (for ever), the devisee hath but an estate for 
Catesby adj. life. [m] If a man devise land to a man ef sanguinio suo, that is a 

Brooke tt Tale fee simple ; but if it be semini suo, it is an estate taile (3). 
#] 1. Co. 100. [2] Secondly, that it extendeth not to a fine sur conusane de droit 
s case. « ° . 

BE. 3.7. come ceo que tl ad de son done, by which a fee also may passe without 
39 H. 6. 17. be this word (heires) in respect of the height of that fine, and that 
PL Com. 248. thereby is implyed that there was a precedent gift in fee. 

| Thirdly, nor to certain releases, and that three manner of waies. 
Ee} Litt. Hib, = [o] First, when an estate of inheritance passeth and continneth ; as 
SNS ca à if there be three coparteners or joyntenants, and one of them re- 
Attorn. Seat. lease to the other two, or to one of them generally without this word 
Ja Dies (heirs,) by Littleton’s own opinion they have a fee simple, as ap- 
que Bib. S. ‘  peareth hereafter. 2. By release [#2], when an estate of inheritance 
: Beet. 479, 480. passth and continueth not, but, is extinguished ; as where the lord 
3 ¥ 6. 3. releaseth to the tenant, or the grantee of a rent, &c. release to the 
tenant of the land generally all his right, &c. hereby the seigniory, 
rent, &c. are extinguished for ever, without these words (heires). 
fg) Lite cap. 3. [g] When a bare right is released, as when the disseisee release 
467. to the disseisor all his right, he need not (saith our author in another 
- place) speake of his heires. But of all these, and the like cases, 
more shall be treated in their proper places. 4. Nor toa recovery. 
A. seised of land suffereth B. to recover the land against him by a 
common recovery, where thejudgment is, guéd/redictus B. recuficret 
versus fred. A.tenementa predicta cum fertin’ ; yet B. recovereth a 
fee simple without this word (heires; for regularly every reco- 
verer recovereth a fee simple. 5. Nor to & creation of nobilitie by 
writ ; for when a man is called to the upper house of parliament « 
by writ, he is a baron and hath inheritance therein without the 
word (heires). (4) Yet may the king limit the generall state 
of inheritance created by the law and custome of the realme to 
the heires males, or generall, of his body by the writ; as he did to 
27 IL. 6, Lo Bromflete, who in 27 H. 6. was called to parliament by the name of 
aati wy the lord Vescye, &c. with the limitation in the writ to him and the 
heires males of his bodie. But if he be created by patent, he must - 
of necessitie have these words (his heires) or the heires males of his 
bodie, or the heires of his body, &c. otherwise he hath no inheri- 
tance. The first creation of a baron by patent that I find was of 
John Beauchar+e of Holte, created baron by patent in 11. R. 2 (5) 
; for barons before that time were called by writ. And it is to be 
‘ observed, that of ancient times earles, &c. were created by girding 
them with a sword, and nominating him earle, &c, of such a countie 
or place ; and this, with a calling of him to parliament by writ by 
that name, was a sufficient creation of inheritance. 
7 But 
3) See W. 50.] ment in Coll. Proc. on Claims of Baronies, 


ni As to the passing ef an estate of 209. 224: 


inheritance in last wills, without the word 
heirs, see the title Devise, in the several 


Abridgments of Law and Equity, and Gilb. p. 747. which latter book contains the form 


Law of Devises. 


af the letters patent to lord Beauchamp. 


(4) Sec as to this, mr. serj. Rolle’s argu- 


(5) Acc. post. 16. b. Seld. Jan. Angt. 
b. 2. c. 15. and Seld. Tit. Hon. 2d ed. 


\ 


oOo 


guia verba relata hoc maximé cfierantur fier referentiam ut in esse 
videntur. [s] Secondlie, in respect of the consideration, a fee simple 
had passed at the common law withcut this word (heires), and at 
this day an estate of inheritance [in] tayle. As if a man had given 
fand to a man with his daughter in frankmarriage generally, a fee 
simple had passed without this word (hcires) ; for there is no consi- 
deration so much respected in law as the consideration of marriage, 
in respect of alliance and postcritie. [¢] Thirdly if a feoffment or 


explaneth it, saying, e¢ memorandum que entoutsauters[ticls |cases,co- 
ment gue ne sont icy exfiressment moves et sfecifies, st sont en semblable 
reason 


Lib. 1. - Of Fee simple. Sect, 1. 
But out of this rule of our author the law doth make divers ex- 
ceptions (et excefitio firobat regulam _) ; for sometime by a feoffment 
a fee simple shall passe without these words (his hcires). For ex- 
ample, first, [r] if the father infeoffe the sonne, to have and to hold (7 30. Ax. 12 
to him and to his heires, and the sonne infeoffeth the father as fully  Feoffments and 
as the father infeoffed him, by this the father hath a fee simple, (6) Tan, 


34 E. 3. Avowry 
258. 

(2 Vide Sect. 
17. 12 H. 4. 19. 
in F 


[t]8 E. 3.97. 


grant be made by deed to a mayor and, commonaltie, or any other ioe 

corporation aggregate of manie persons capable, they have a fee 11H.484. 

simple without the word (successors) ; (7) because in judgment of ; 

the law they never dye. [uu] Fourthly, in case of a sole corporation [u] 19H. 6.74 

a fee simple shall sometimes passe without this word (successors). As aL qo ae, 43.) 

if a feoffment in fee be made of land to a bishop, to have and to 

hold to him in liberd eleemosind, a fee simple doth passe without this 

word (successors). [w] And so if a man give lands to the king by Sal Com. 

deede inrolled, a fee simple doth passe without these words (suc- cae ners . 

cessors or heires) ; because in judgment of law the king never dieth. 

Fifthly, in grants sometimes an inheritance shall passe without this . 
[10 a.] word (heires). [x] Asif partition be made betweene copar- [+] 3°, Aw. 35 

° ceners of lands in fee simple, and for owelty of partition the 3H.7.s. 

one grant a rent to the other generally, the grantee shall haveafee 2 cL 

simple without this word (heires) (1) ; because the grantor hatha 3% 

fee simple, in consideration whereof he granted the rent: Jfse 

etenim leges cupfiunt ut jure regantur. Sixthly, by the forrest 

law if an assart be granted by the king at a justice seat (which may 

be done without charter) to another, Aabendum et tenendum sibi in 

fierfetuum, he hath a fee simple without this word (heires) [y]; for [MR 

there is a speciall law of the forest, as there is a law marshall for [z} #3 E 3. 

wars, and a marine law for the seas [z]. Os ee 

And this rule of our author extendeth to the passing of estates sci 

of inheritances in exchanges, releases, or confirmations that Vide Sect. 405. 

enure by way of enlargement of estates, warranties, bargaine and #7. 00.) 

sales by deed indented and inrolled, and the like, in which this word 19 E. 2. garn 85. 

(heires) is also necessary ; for they do tantamount to a feoffment or 

grant, or stand upon the same reason that a feoffment or grant doth ; 

for like reason doth make like law, 67 eadejn ratio, ibi idem jus (2). 

And this is to be observed throughout all these three books, that 

where other cases fall within the same reason, our author doth put his 

case but for example ; for so our author himselfe in another place* ? Seet. 304 


pass by deed or grant without the word 
heire, see Vin. Abr. Estate, K. 2.anüL. To 
the cases in Viner, add 8 IL 4. 4. 16. b. 19 
H. 6.17. 20H. 6.56. 27 H. 8. 8. L. Dy. 169. 
which I do not see cited by him. See as 
Ash. Repcrtor. tit. Estate, 


(6) Adj. contra 39. lib. Ass. pl. 12. but 
Rolle abridges the case with a quere. Sec 1. 
Ro. Abr. 833. pl. 7. 

(7) [See N. 51.] 

(1) Acc. Plowd. 134. b. 
(2) For other instances in which a fee will 


Vou. I. 


Or 


Lib, 1. 


2m 40, b. 

. 483. b. 

ob. 31. 

Co, 301, 103.) 


Cap. 1. Of Fee simple, 
reason sont en semblable ley. And here our author is to be under- 
stood to speak'of heires when they are inheritable by descent, for 
they are capable of land also by purchase, and then the course of 
descent is sometimes altered. As if lands of the nature of gavelkind 
be given to &. and his heires, having issue divers sons, all his sons. 
after his decease shall inherit (3); but if a lease for life be made, 
the remainder to the right heires of B. and B. dieth, his eldest son 
only shall inherite, for he only to take by purchase is right heire 
by the common law (4). So note a diversity betweene a purchase 
and a descent. But where the remainder is limited to the right 
heires of B. it need not be said, and to their heires: for being 
plurally limited it includeth a fee simple, and yet it resteth but in 
one by purchase. 

Out of that which hath beene said it is to be observed, that a man 
may purchase lands to him and his heires by ten manner of con- 
veyances (for I speake not here of estoppells). First, by feoffment. 
Secondly, by grant (of which two our author here speaketh). 
Thirdly, by fine, which js a feoffment of record. Fourthly, by 
common recovery, which is a common conveyance, and is in nature 
of a feoffment of record, Fifthly, by exchange, which is in nature 
of a grant. Sixthly, by release toa particular tenant. Seventhly, 
by confirmation to a particular tenant, both which are in nature of 
grants. Eighthly, by grant of a reversion or remainder with at- 
tornment of the particular tenant, of all which our author speaketh 
hereafter. Ninthly, by bargaine, and sale by deede indented and 
inrolled, ordained by statute since Littleton wrote. Tenthly, by 
devise by custome of some particular place, as he sheweth here- 
after, and since he wrote, by will in writing, generally by autho- 
rity of parliament. | 

What words are apt words for a feoffment or grant vide Sect. 
531. Our author speaketh of feoffments and grants, whereby is 
implyed lawfull conveyances ; and therefore this rule extendeth not 
to disseisins, abatements, or intrusions into lands or tenements, or 
tousurpations to advowsons, &c. in which cases estates in fee simple 
fre gained by the act and wrong of the disseisors, abators, intruders, 
and usurpers (5); and if a disseisin, abatement, or intrusion be 
made to the use of another, if cestui que use agreeth thereunto in 

ays, by this bare agreement he gaineth a fee simple without any 
fivery of seisin or other ceremony. | 


on [See N. 52. (5) See ante 5. b. and post. 18. b. 


[See N. 53. 


Rect. 


Sect. 1. 


Lib. 1. Of Fee simple. Sect. 2, 


Sect. 2. 
INT si home purchase terres en fee ND if a man purchase land in 
simple et devy sans issue, chescun fee simple and die without issue, 


que est son prochein cosin collateral he which is his next cousin colla- 
del entire sanke, de quel pluis long terall of the whole blood, how farre 
degree qu’il soit (6), poet inheriter et so ever he be from -him in degree, 
acer meme ta terre come heire a may inherite and have the land as 
tay. heire to him. 


| ITTLETON sheweth here who shall be heire to lands in fee (lowd 46) 
| simple; for he intendeth not this case of an estate taile, for 

that he speaketh of an heire of the whole blood, for that extendeth 

not to estates in taile, as-shall be said hereafter in this Chapter, 

Section 6. 


Ts mb aeren RE RE eee 


sisters, because he hath a speciall case concerning them in this 
Chapter, Sect. 5. and in his Chapter of Parceners; but this is in- 
[ 10.b ] tended where a man purchaseth lands and dieth without issue, 
°°] and having neither brother nor sister, then his next cousin col- 
laterall shall inherite (1). So as here is implyed a division of heires, 
viz. tmeall (whoever shall first inherite) and collaterall (who are to Ghaun, Rb 7; 
' inherite for default of lineall). For in descents it is a maxime in ‘5,4 
law, quod linea recta semper fræfertur transvereali. Lineall descent  e. 30. fo. 65. 
is conveyed downward in a right line; as from the grandfather to Prittone 119 
the father, from the father to the sonne, &c. Collaterall descent is eap.1.&2. 
derived from the side of the lineall; as grandfather’s brother, father’s Gree it's 
brother, &c. Prochein cousin collaterall enheritera doth give a cer- ap: 30 fo. 64. 
tain direction to the next cousin to the sonne, and therefore the  eap. 5. & lib. 6 
| father’s brother and his posterity shall inherite before the grand- Sp <* 
father’s brother and his posterity. Et sic de ceteris; for frrofinquior 
excludit propinquum, et profiinguts remotum,et remotus remotiorem. 30° Aa. pe 47. 
Upon this word (frochein ) I put this case. One hath issue two @- Co 40.42) 
sonnes, 4. and B. and dieth; B. hath two sonnes, C. and D. and 
dieth. C. the eldest sonne hath issue and dieth. .4. purchaseth 
lands in fee simple, and dieth without issue. D. is the next cousin, 
and yet shall not inherite, but the issue of C.; for he that is inherit- 
able is accounted in law next of blood. And therefore here is un- 198.3. tie 
derstood a division of next, viz. next jure refresentationis, and next Gat 10. 
jure profinquitatis; that is, by right of representation and by right of 
propinquity. And Littleton meaneth of the right of representation, 
for legally in course of descents he is next of blood inheritable. 
And the issue of C. doth represent the person of C.; and if C. had 
lived, he had been legally the next of blood. And whensoever the 
father, if he had lived, should have inherited, his lineall heire by 
right of representation shall inherite before any other, though 
another be jure firofinquitatis, neerer of blood. And therefore 
Littleton intendeth his case of next cousin of blood immediately m- 
heritable. So as this produceth another division of next blood, viz. (2. Inst.?.) 
immediately 


| 
“ Prochein cosin collaterall.” Neither excludeth he brethren or 


(6) de lui, L. and M. Roh. Red. (1) [See N. 54] 





Lib} 1. Cap. 1. 
immediately inheritable, as the issue of C'; and mediately inherit- 
able as D. if the issue of C. die without issue; for the issue of C. 
and all that line, be they never so remote, shall inherit before D. 
or his line; and therefore Littleton saith well, de quel filuis long de- 
gree gue il soit. And here ariseth a diversity in law between next 
of blood inheritable by desoent, and next of blood capable by pur- 
chase. And therefore in the case before mentioned, if a lease for 
life were made to .4. the remainder to his next of blood in fee; in 
this case, as hath been said, D. shall take the remainder, because 
he is next of blood and capable by purchase, though he be not 


Of Fee simple. Séct. 5. 


36. Aste p. 47. 


legally next to take as heire by descent (2). 


Sect. 3. 


NI ES si soit pier et fils, et le pier 
adun frere que est uncle a le 
Sits, et le fits purchase terre en fee 
simple ef mort sans issue, vicant son 
pier, Vuncle avera lu terre come heire 
al fits, et nemg le pier, uncore le pier 
est pluis prochein de sanke; pur ceo 
que est un muxime en le ley, que en- 
heritance poet linealment discender, 
anés nemy (3) ascender. Uncore si le 
Jits en tiel case mort sans issue, et son 
uncle entra cn la terre come heire a 
le fits (sicome il decoit per la ley) et 
apres Vuncle decia sans issue, virant 
le pier, donques le pier arera la terre 
come heire al uncle, et nemy tome 
heire a son fils, pur ceo que il teigne 


al terre per collateral discent et nenny ' 


per lineal uscention. 


BT if there be father and sen, 
and the father hath a brother 
that is uncle to the son, and the son 
purchase land in fee simple, and die 
without issue, living his father, the 
uncle shall have the land as heir to 
the son, and not the father, yet the 
father is neerer of blood; because it : 
is a maxime in law, that inheritance 
may lineally descend, but not as- 
cend. Yet if the son in this case die 
without issue, and his uncle enter 
into the land as heire to the some 
(as by law he ought) and after the 
uncle dieth without issue, living the 
father, the father shall have the land 
as heire to the uncle, and not as 
heire to his sonne, for that he 
commeth to the land by collateral 
discent and not by lineall ascent. 


5 E. 6. tit. Ad- - 


niihistr. Br. 47. 
Ratclifle'’s case 
uhi sup. 

after in the 
Chapter of 
Socage. 


(Hob. 33.) 


(3. Co. 40.) 


[P17 Pi. Com. 
203. b. 
Osboriw’s cases 


core 67.) 
q) Pi. Com. 27. 


be (3: Co 40. 


ss NCORE le fier est filuis prochein de sanke.” And therefore 

some do hold upon these words of Littleton, that if a lease 
for life were made to the sonne, the remainder to his next of 
blood, that the father should take the remainder by purchase, and 
not the uncle, for that Littleton saith the father is next of blood, 
and yet the uncle is heire. As if a man hath issue two sons, and 
the eldest sonne hath issue a sonne and die, a remainder is limited to 
the next of his blood, the younger son shall take it, yet the other is 
his heire. 


of ft | Let un maxime en le ley; que inheritance poet lincalment 
discender, mce nemy ascender.” 

Maxime, i. e. a sure foundation or ground of art, and a con- ll 
clusion of reason, so called [9 | guia maxima est ejus dignitas [ ° a. j 
ct certissiina authoritas, atque quod maximè omnibus probetur, sosure 

and 


(2) [See N. 55.] (S) Unealment—P. and Red. 


Kib. 1. 


Of Fee simple: 


and uncontrolable as that they cught not to be questioned. [r] And 
that which our author here and in other places calleth a maxime, 
hereafter he calleth a principle; and it is all one with a rule, a 
cominon ground, fiostulatum, or anaxiome, and it were too much 
curiositie to make nice distinctions betweene them. And it is well 
said in our bookes, [s] n’est my a disfuter [ancient firincifiics del ley. 
I never read any opinion in any booke old or new against this 
maxime, but only in #6. ru6. where it is said [¢] si gute sine liberis 
decesserit, fiater aut mater cjus in hæreditatem succedat, vel frater et 
soror st fiater et mater desint; si nec hos habeat, soror fastris vel mat- 
ris, et deincefis qui firopinquiores in frarenteld fuerint hæreditarid 
euccedant ; et dum virilis sexus extiterit, et hærcditas abinde sit, 
femina non hereditat. But all our ancient authors and the constant 
opinion ever since do affirme the maxime. 

By this maxime in the conclusion of his case, onely lineall ascen- 
tion in the right line is prohibted, and not in the collaterall. 
[u] Quelibet hereditas naturaliter quidem ad heredea hereditabiliter 
descendit, nunquam quidem naturaliter ascendit. Descendit itaque 
jus quasi ponderosum, quod cadens deorsum recté lined vel transver- 
sal, et nunguam reascendit ed vid qud descendit post mortem anteces- 
sorum, à latere tamen ascendit alicui frrofter defectum heredum in- 

Serius frovenientium ; so as the lineall ascent is prohibited by law, 
and not the collaterall (1). And in prohibiting the lineall ascent, the 
common law is assisted with the law of the 12 tables (2). 

Here our author for the confirmation of his opinion draweth a 
reason and a proofe (as you have perceived) from one of the 
maximes of the common law. Now that I may here observe it 
once for all, his proofes and arguments, in these his three books, 
may be generally divided intotwo parts, viz from the common law 
and from statutes, of both which, and of their several branches, I 
shall give the studious reader some few examples, and leave the rest 
to his diligent observation. 

For the common law his proofes and arguments are drawn from 20 
several fountaines or places. 

{a} First, from the maximes, principles, rules, intendment and 
reason of the common law, which indeed is the rule of the law, as 
here and.in other places our author doth use. 

{5} Secondly, from the bookes, records, and other authorities of 
Jaw cited by him aô authoritate, et fronunciatis. 

{c] Thirdly, from originall writs in the Register, à rescriftis 
valet argumentum. 

{d} Fourthly, from the forme of good pleading. 

[e] Fiftly, from the right entire of judgements. 

(/] Sixtly, à precedentibus afifirobatie et usu, from approved 
precedents and use. 

Lg] Seventhly, à non usu, from not use. 

(41 Eightly, cb artificialibus argumentis consequentibue et con- 
clusionibus, artificiall arguments, consequents and conclusions. 


Ninthly, 


$ 
Ce] 108. 734. [A] Seet. 170. 264. 283. 302. 429. 464. 629. 633. 686. 340. 418. 613. 686. 739. 


(1) [See N. 56.] (2) [See N. 57.] 


Séct. 3. 


[r] Seet. 90. 64% 


C+) 12 H. 4. 

G anvill, hb. ré 
cap. 1. Braet. 
lib. 2. cap. 29. 
[t] Lib. But» 
eap. 70. 


[u] Bric. an 
119. Fleta li 

en. 1. Numb. 
ea. 37. Ratelifi’e 
case ubi supra. 
(3- Cae 40.) 


e] Sect. 248, 249. 
Sect. 88. 74. 
70. 145. 333. 


371. 372. 445. 





f ro. Ja. 474.) 


=) aa 108) 085. 


a} 17 E.8. 
Pari. nu 


sai. 1. e. 2.) 
{d] This law 
appeare in our 

and 


ll read in dr 
author, and in our 
bookes. 


] Rot. Parl. 2 
-2 nu. 3. 
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Cap. I. Of Fee simple. 


Ninthly, [¢] à communi ofinione jurishrudentium, from the com- 
mon opinion of the sages of the law. 

Tenthly, [4] ab inconvententi, from that which is inconvenient. 

Eleventhly, [/} à divisione, from a division, vel ab enumeratione 
frartium, from the enumeration of the parts. 

Twelfely, (m] à majore ad minue, from the greater to the lesser, 
or (n] from the lesser to the greater [0] à simili [fr] à fart. 

13. | 46 impossibili, from that which is impossible. 

14. [9] A fine, from the end. 

15. [*] 46 utili vel inutili, from that which is profitable or un- 
profitable. 

16. ([r] Ex absurdo, for that thereupon shall follow an absurditie, 
quasi à surdo firolatum, because it is repugnant to understanding and 
reason. 

17. [2] Anaturé et ordine nature, from nature, or the course of 
nature. 

18. [¢] 46 ordine religionis, from the order of religion. [1 1. b J 

19. [u] A communi presumptione, from a common pre- oo 
sumption. 

20. [w] 4 lectionibus jurishrudentium, from the readings of 
learned men of law. 

From statutes his arguments and proofes are drawne. 

-1, [x] From the rehearsall or preamble of the statute.] 

2. By the bodie of the law diversly interpreted. 

Sometime by other parts of the same statute, which is dene dicta ex- 
fiositio, et ex visceribus cause. 

{y] Sometime by the reason of the common law. But ever 
the generall words are to be intended of a lawfull act, [z] 
and such interpretation must ever be made of all statutes, that 
the innocent or he in whom there is no default may be dam- 
nified (1). 

“ Enla ley.” There be divers lawes within the realme of Eng- 
land. As first, [a] Lex corone, the law of the crowne. 

2. [6] Lex et coneuetudo farliamenti. Ista lex est ab omnibus 
querenda, à multis ignorata, à paucis cognita. 

3. [c] Lex nature, the law of nature. 

4 [d] Communie Lex Anglie, the common law of Englend, 
sometime called lex terre, intended by our author, in this and the 
like places. 

5. [e] Statute law. Lawes established by authority of parliament.. 

6. [{f] Consuetudines, Customes reasonable. 

7. [g] Jus belli, the law of armies, war, and chivalrie, in refubli- 
cd maximeé conservanda sunt jura bellt. 

8. [4] Ecclesiastical or canon law in courts in certaine cases. 

9. [i] Civil law in certaine cases not onely in courts ecclesiasti- 
cal,* but in the courts of the constable and marshall, and of the 
admiraltie, in which court of the admiraltie is observed /a ley Olyron, 


* For an elementary introduction to the Civil and Canon Lan, 
see Mr. Butler’s Hore Juredice Subsecive, Oct. 1804. 


C4] 7. Co. Candrie’s case. articul. super cartas, &c. (9 37 H. 6. 22. 


Fortese. ca. $8. 13H. 4.4. 28 H.8. ca. 


(1) As to the construction of statutes, see 
Jord ch. Hatt. Treat. on Stat.—Ash. 


Expos. Stat. by Eq.—Vin. Ab. Statutes, 
&. 6.—Com. Dig Parliament. R. 10. 


Sect. 3. 


Re ER ee 


Lib. 1. Of Fee simple. Sect. 3. 
azno 5 of Richard the first, so called, because it was published in 
the isle of Olyron. 
10. [£] Lex foreste, forest law, 
11. [2 The law of marque or reprisall (2). k) Carta de 
12. [m] Lex mercatoria, merchant, &c. eires of the = 
13 [2] The lawes and customes of the isles of Jersey, Guernsey, Forests. 
14 [0] The law and privilege of the Stannaries. 38. AH. 6e 
15. [72] The lawes of the east, west, and middle Marches, which [sm] Mirror 
are now abrogated. Se ie 
But hereof this little taste for our student, that he may be  lb3.ca.61, 
capable of that which he shall reade concerning these and $& 3.11. 
others in records, and in our books, and orderly observe them, % Ex cop. : 
shall suffice. Forteeque St 
Pal 6 H 4 ow 45. 10H07 14 ESS 901 Account ity. Cana Menaterie. 
$1 EÆ 1. Rot. Patent. (4. Inst. 237.) Calvin “eich. 41 E 3. coram in Thessur. 13E.3.5.b 12 H. 
2 os. Roc Pat-an. 90 E. 1.7. Co. Calvin'sense, ol. 31. Regist [o] 50 B3. Rot. Park 80 E. 
3 Roc Patent, Ke. (P] $1 H6.en. 3. 4. Ja c. 1. 
« Et son uncle enter enla terre.’ For ifthe uncle in this case doth 
not enter into the land, then cannot the father inhefite the land; for 
there is another maxime in law herein implied, [7] that a man, that (¢]11 B41. 
claimeth as heire in fee simple to anie man by descent, must make Ma Ase >. > 
himselfe heire to him that was last seised of the actuall freehold and 2° E:3 qua 
inheritance (3). And if the uncle in this case doth not enter, then 45E.3. 13 
had he but a freehold in law, and no actuall freehold, but the last 40. Ass. pr 6, 
that was seised of the actuall freehold was the sonne to whom the 
father cannot make himselfe heire; and therefore Litticton saith, et 
son uncle enter en la terre (sicome devoit fer la ley ) to make the 
father to inherite, as heire to the uncle, [r.] Note, that true it is [ry1u Au. p.« 
that the uncle in this case is heire, but not absolutely heire; for if Doct. and Sead. 
after the descent to him the father hath issue a sonne or daughter, 2H. 6.35 
that issue shall enter upon the uncle (4). [se] And so it is ifa man [4319 6. 62. 


hath issue a sonne and a daughter, the sonne purchaseth land in fee 
and dyeth without issue, the daughter shall inherite the land; but 
ifthe father hath afterward issue a sonne, this sonne shall enter into 
the land as heire to his brother, and if he hath issue a daughter 
and no sonne, she shall be coparcener with her sister. 


“ Sicome tl devoit fer la ley.” These words as a key doe open 
the secrets of the law; for hereupon it is concluded, that where the 
nncle cannot get an actual] possession by entrie or otherwise, there 
the father in this case cannot inherit. And therefore if an advowson 
be granted to the sonne and his heires, and the sonne die without 
issue, and this descend to the uncle, and he die before he doth or 
can present to the church, the father shall not inherit, because he 
should make himselfe heire to the sonne, which he cannot doe. And 
so of a rent and the like. But if. the uncle had presented to the 
church, or had seisin of the rent, there the father should have in- 
herited. For Littleton putteth his case of an entry into land but 
for an example. Ifthe sonne make a lease for life, and die with- 
out issue, and the reversion descend to the uncle, and he die, the re- 
version shall not descend to the father, because in that case he must 

make 


(2) Besides the books more generally 
known, see Lee’s Capt. in War, which à is 


(3) [See N. sa) 
6 Treatise on this subject. 


(4) [See N. 59 


Lib. 1. Cap. 


Vid, Sect. 603. 
718. 
(Post. $2).) 


Vid. Beet. 735, 
136, 737. 


$5 HH. 6. $33. 
John Crook's 


(Y Co. 79.) 


Kr tiel case lou le fits purchase 
terre en fee simple, et devie sauns 


Of Fee simple. Sect. 4. 
make himself heire to the sonne. 4. infeoffes the son with war- 
rantie to him and his heires, the sonne dies, the uncle enters into 
the land and dies, the father if he be impleaded shall not take the 
advantage of this warrantie, for then he must vouch 4. as [12 a ] 
heire to his sonne, which he cannot doe (1); for albeit the soo 
warrantie descended to the uncle, yet the uncle leaveth it as he 
found it, and then the father by Lrttleton’s (devott ) cannot take 
advantage of it. For Litticton Sect. 603. saith that warranties shall 
descend to him that is heire by the common law; and Sect. 718, he 
saith that everie warrantie which descends, doth descend to him 
that is heire to him which made the warrantie by the common 
law; which proveth that the father shall not be bound by the 
warrantie made by the sonne, for that the father cannot be heire 
to the sonne, that made the warrantie. And a warrantie shall not 
goe with tenements, whereunto it is annexed, to any especiall 
heire, but alwaies to the heire at the common law (2). And 
therefore if the uncle be seised of certaine lands, and is disseised, 
the sonne release to the disseisor, with warrantie, and die without 
issue, this shall bind the uncle; but if the uncle die without issue, 
the father may enter, for the warrantie cannot descend upon him. 
So if the sonne concludeth himselfe by pleading concerning the 
tenure and services of certaine lands, this shall bind the uncle; but 
if the uncle die without issue, this shall not bind the father, because 
he cannot be heire to the sonne, and consequently not to the estop- 
pell in that case; but if it be such an estoppell as runneth with the 
land, then it is otherwise (3). 


Sect, 4. 
A ND in ease where the sonne 


urchaseth land in fee simple, 


issu€, ceux de son sankede part son 
pier enheriteront come heires a luy, 
derant ascun desanke depart sa mere: 
mes s’il wad ascun heire de purt son 
pier, donques la terre discendera a les 
heircs de purt la mere (4). Mes si 
home prent (5)enheretria des terres en 
Jee simple, queux ont issue fits, et de- 
ciont, et le fits enter en les tenements, 
come fits et heire a 8a mere, el puis 
devie sans issue, les heires depart la 
mere doyent enheriter les tenements, 
ét juimines les heires de part le pier. 


Et: 


(1) [See N. 60.] 

(2) See acc. both as to estoppels and 
Warranties, Hob. 31. 8. Co. 54. But ob- 
serve what is said by lord Hale in the pre- 
ecding note. 

(3) [See N. 61.] 

(4) Æt cest l'oppinion de toutes les justices 
Al 12 E. 4 Mes la fuit tenus si terre 
descende a un home de part son pere, qui devia 
fans issue, que son prochein heire de part son 
pere enheritera à luy cest assavoir le prochein 
gue cet del sank le pere de pari layel. Et pur 


and dies without issue, they of his 
blood on the father’s side shall in- 
herite as heires to him, before any of 
the blood on the mother’s side : but 
if he hath no heire on the part of his 
father, then the land shall descend to 
the heires on the part of the mother. 
But if a man marrieth an inheritrix 
of landsin fee simple, who have issue 
a sonne, and die, and the sonne en- 
ter into the tenements, as sonne and 
heire to his mother, and after dies 
without issue, the heires of the part 
0 


defaute de tiel heire, ceux que sont de sank le 
pere del part le mere le pere, S. lailesse doient 
enheriter. Et s'il ny ad tiel heire de part le 
pere donques le seignour a vera el terre par 
eschete. Red. But this passage is not in 
any edition prior to Redman’s, and seems 
an addition to Littleton by another hand, 
and to be an opinion extracted from 12 E. 
4, 14. pl. 12. which is indeed cited in the mar- 
gin of Redman. | 

(5) Jeme, L and M.—Roh.—P.—Red. 


Lib. 1. 


Et s’il ny ad dscun kheire de part 
la mere, donque le seignier, de que la 
terre cat tenus, uvera la terre per 
escheat..(1) En mesme le manner est, 
sitenements discendont a le fits de 
part le pier, ct il enter, ct puis morust 
sans issus, cel terre discendra as heires 
de part le pier, ct nemy as heires de 
part la mere. Et s'il ny ad ascun 
heire de part le pier, donques le 
seignior de que la terre est tenus, 
avera la terre per eocheut, Et sie 
vide diversitatem, lou le fits purchase 
terres ou tenements en fee simple, et 
lou il veient cins a tiels terres ou 


tenements per discent de part sa mere, 


ou depart son pier. 


BY this it appeareth, that our author divideth heires into heires 

of the part of the father, and into heires of tlie part of the 
[a] And note, it is an old and true maxime in law, 
that none shall inherite any lands as heire, but only the blood of the 
first purchaser, for *refert à guo fiat perquicttum. As for example, 
Robert Coke taketh the daughter of Knighiley to wife, and pur- 
chaseth lands to him and to his heires, and by Knightley hath issue 


mother. 


the blood of Edward, shall inherite, albeit he had no kindred but 
them, because they were not of the blood of the first purchaser, viz. 


of Robert Coke (6). 


Of Fee simple. 


Sect, 4, 


of the mother ought to inherit, and 
not the heires of the part of the fa 
ther. And ifhe hath no heire on the 
part of the mother, then the lord, of 
whom the land is holden, shall have 
the land by escheate. In the same 
manner it is, if lands descend to the 
sonne of the part of the father, and 
he entreth, and afterwards dies 
without issue, this land shall descend 
to the heires on the part of the fa- 
ther, and not to the heires on the 
part ofthe mother. And if there be 
no heire of the part of .the father, 
the lord of whom the land is holden, 
shall have the land by escheate. Aud 
so see the diversity, where the sonne 
purchaseth lands or tenements in fce 
simple, and where he cometh to them 
by descent on the part of his mother, 
or on.the part of his father. 


90. 88. 40 E. 5. 12. 
49. Ass. p. 4. 
12 E. 4. 14. 


SH 3% 2137.38. 40. AssiG. Ratelift’s ease, 3. Co: 43. (Post. 220. bi) 


. e Ge 
%6 E. 3.24. 37. Ass. 4, 40 E.3. 9. 42E. 5.10. 48 E.$. Releases 28. 711.5.3,4. 8. Ars 6. $5, Ase. 3. ss “7. 


“ [6] Ceux del sank de part son pier.” Here it is to be under- 
stood, that the father hath two immediate bloods in him, viz. the 
blood of his father, and the blood of his mother (7). both these 
[c] And this made ancient 

tuthors say, that if a man be seised of lands in the right of his 

wife, and is attainted of felony, and after hath issue, this issue should 
not inherit his mother, for that he could derive no blood inhetita- 
ble from the father. And both these bloods of the part of the 
[12. b.] father must be spent before the heire of the blood of the lin. 1. 
part of the mother shall inherit, wherein ever the line of 


bloods are of the part of the father. 


[6] Bracton ubi 
oa Ficta 


wba su 
Britton c. 118 


the male of the part of the father, (that is) the posteritie of such (Bid. 200.) 
male, be they male or female, (who ever in descents are preferred) fins 


u.ust faile before the line of the mother shall inherit. [d] And the 


tvason of all this is, for that the blood of the part of the father is 
nore worthie, and more meere in judgement of law, than the bload 


cf the part of the mother. 


* Devant 


(1) Al between ex mesme and sic tide omit- futher be attainted, the lend shal escheat. 49. 


te Sn Red. 


(6) And therefore if the hetr of the part vine 


VoL. 


Mes. p. 4. Hal. MSS. 
(7) [See N. 62 ] 


Lib. 1. Cap. 1. Of Fee simple. Sect. 4 


/ 
Pesion eap. 118, “ Devant ascun del sanke del fart del mere.” And it is to be ob- 
Kb 0. served, that the mother hath also two immediate bloods in her, (viz.) 
apr her father’s. blood, and her mother’s blood. Now to illustrate 


all this by example. Robert Fajrrfield, sonne of John Fairefigid and 
Jane Sandiz, takes to wife Ann Boyes, daughter of John Boyce and 
Jane Bewpirce, and hath issue William Fairefield, who purchaseth 

-lands in fee. Here William Fairefeld hath foure immediate bloods 
in him, two of the part of his father, viz. the blood of the Fatre- . 
fields, and the blood cf the Sandyes, and two of the part of his 
mother, viz. the blood of the Boyss, and the blood of the Bewfrecs, 
and so in both cases upward in infinitum. Now admit that William 
Faireficld die without issue, first the blood of the part ef ‘his father, 
viz. of the Faircfields, and for want thereof the blood of the Sendyce 
(for both these are of the part of the father) if both these faile, thea 
the heires ef the part of the mother of Wiliam Fairrfield shall in- 
herit, viz. first the blood of the Boyses, and for default thereof the 
blood of the Bewinces. 

It is necessary to be knowne in what cases the heire of the part 
cf the mother shall inherite, and where not. Ifa man be seised of 
lands as heire of the part of his mother, and maketh a feoffment in 
fee, and taketh backe an estate to him and to his heires, this is a 
new purchase, and if he dyeth without issue, the hcires of the part 


oH. 7,34. " cf the father shall first inherite. (2) If a man so seised maketh a 
(oat 202.) ‘ feoffment in fee upon condition, and dye, the heire of the part of 


the father, which is the heire at the common law, shall enter for the 
| "condition broken, but the heire of the part of the mother shall enter 
fo) ¢ - upon him, and enjoy the land. [#1] A man so seised maketh a fooff- 


Shelley's case. ment in fee reserving a rent to him and to his heires, this rent shall 
Ca] 6-E. 2. dt. goe to the heires of. the part of the father; but [n] if he had made 
hy” a gift in taile, of a lease for life reserving a rent, the heire of the 


part of the mother shall have the reversion, and the rent also as in- 
cident thereunto shall passe with it; but the heire of the part of the 
mother shall not take the advantage of a condition annexed to the 
same, because it is not incident tothe reversion, nor can passe there- 


[8 B3.° with. [o]If a man had been seised of a mannor as heire on the 
oto part of his mother, and before the statute of Quia emptorce terraruna, 
3 Co. 33. b.) had made a feoffment in fee-of parcell to hold of. him by rent. and 


service, albeit they be newly created, yet for that they are parcell of 
the mannor, they shall with the rest of the mannor descend to the 

* heire of the part of the mother, gufa muita transeunt cum universt- 
tate gue per se non transcunt. Vf a man hath a rent sccke of the 
part of his mother, and the tenant of the land granteth a [1 3.4 
distresse to.him and to his heires, and the grantee dieth, the & -J 
distresse shall go with the rent to the heire of the part of the mother, 
as incident or appurtenant tothe rent, for now is the rent secke be- 


Cr15 E. 4. 4, | 

i. Co. 100. come a rent charge (1). 

Stilley" nse: | [2] A man so seised as heire on the part of his mother maketh: 
Buckeuhaws  ‘ & fcoffment in fce to the use of him and his heires, the use being a 
gay. Basak 63. thing in trust and confidence shall ensue the nature of the land (2), 
13 À. 7. 6. 


hiv and sunli descend to the,heire on the part of the mother. [7] A 
0. Abr. 780. 

vost. 24, a. 271. man hath a seigniery as heire of the part of his mother, and the 
Midi tenancy doth escheat, it shall goto the heire of the part of the 
5 es mother. lithe heire of the part of the mother of land whcreunto 
age 4s. " a warranty 

(2) [See NX. 63.] : 

[15.a] a 

(1) Acc. 8. Co. 54. a. (2) [See N. 641 


Lib. 1. Of Fee simple. 


2 warranty is annexed is impleaded and vouche, and judgment is 
given against him, and fcr him to recover in value, and he dieth 
before execution [r}, the heire of the part of the mother shall sue 
execution to have in value against the vouchee, for the effect 
ought to pursue the cause, and the recompence shall ensue the 
losse. 

If a man giveth lands to a man, to have and tohald to him and 
his heires on the part of his mother, yet the heires of the part of 
the father shall inherit, for no man can institute a new kind of in- 
heritance not allowed by the law, and the words (ofthe part of his 
mother) are voide, as in the case that Littleton putteth ia this 
Chapter. 
males, the law rejecteth tlis word males, because there is no such 
kind of inberitance, whereof you shall read more in his proper 
place. 

A man hath issue a sonne, and dieth, and the wife dieth also, 
lands are letten for life, the remainder to the heires of the wife, the 
sonne dieth without issue, the heires of the part of the father shall 
inherite, and not the heires of the part of the mcther, because it 
vested in the sonne as a purchaser. And the rule of Littleton 
haldeth as well in other kind of inheritances, as in lands and tene- 
ments. [s} And therefore if there be lord, feme meens, and tenant, 
and the mesne bind her selfe and her heires by her deed to the 
acquittall of the tenant, the mesne takes husband, the tenant by his 
deed granted to the husband and his heires, that he or his heires 
shall not be bound to acquittall, the husband and wife have issue, 
and die, this issue, being bound as heire to his mother, shall not 
_ take benefit of the said grant of discharge, for that extends to the 
heires of the part of the father, and not tothe heires of the part of 
the mother, and therefore the heire of the part of the mother was 
bound to the acquittall (3). And this much for the better under- 
standing of Littletcn's cases concerning the heire of the part of the 
mother shall suffice (4). 


“ Mea si home frist feme inheritrir, tc.” Here there is another 
maxime, (¢] that whensoever lands do descend from the part of the 
mother, the heires of the part of the father shall never inherit. 
And likewise when lands descend from the part of the father, the 
heires of the part of the mother shall never inherit (5). Æf sic 
fpaterna fatcrnia, et è converses, materna maternie. For more mani- 
festatien hereof, and cf that which hereafter shall be said touching 
descents, see a Table in the end of this Chapter. 


“ Avera la terre fer escheat.” [u] Escheat (6), eschacta, is a 
word ef art, and derived from the French word escheat (id est) 
cadere, excidere or accidere, and signifyeth properly when by accident 
the lands fall to the lord of whom they are holden, in which case 
we say the fee is escheated. And therefore, of same, escheates are 
called excadentie or terreexcadential:s [w]. Deminus vero capitals 

loco 


Ifa man giveth lands to a man to him and hishcires 


Sect. 4. 


(Post. 27. a.) 


(s] 38 E.3. 12, 


(r] 39 EL 3. 20. 
49 E. 3. 12. 


(u] Vide Svet. 
130. Glanviil. 
lib. 7. cap. 17. 


lib. 5. eap. 5. 


(Ge Inst. 31 4. Inst 295. F.N.B. 144. b) [rw] Fleta Hib.6. cap. 1. Ockam cap. quod non absolvitur, &c. 
(3) [See N. 65. (6) See Wright’s Ten. 115. Blackst, 
(4) [See N. 66. Law Tracts. Bio. ed. v. 1. p. 256. and 
(5) [See N, 67. 2. Blackst. Comm. 5th ed. 241, 


Lib. 1. 


Cap. L. Of Fee simple. Sect. 4. 


loco haredis habetur, quoties fier deftctum vel delictum egtinguitur 
sanguis sui tenent{s. Loco heredts et haberi foterit cut per modum 
donationis fit reversto cujuague tenementi. And Ookham (whowrote 
in the raigne of Henry the second) treating of tenures of the king, 
saith, perro eschaetæ vulgé dicuntur, que decedentibus hits qué de 
rege tenent, Ec. cum non extelit ratione sanguinis heres,ad fiecum 
rejabuntur. [x] Soas an escheat doth happen two manner of 
wayes, aut fer defectum sanguints, 1. e. for default ofheire, aut fer 
delictum tenentis, i. ¢. for felonie, and that is by judgment three 
manner of waics, aut quia susfiensus fier collum, ayt quia abjuravit 
regnum, aut guia utlegatus est. And therefore, they which are 
hanged by martiall law in furore beilé forfeit no lands: and so in 
like cases escheats by the civilians are called caduca. 

[y] The father is seised of lands in fee holden of 7. S. the soù 
ia attainted of high treason, the father dieth, the land shall escheat 
to J. S. propter defectum sanguinie, for that the father dyed without 
heire. And the king cannot have the land, because the sonne never 
had any thing to forfeit. But the king shall have the escheate of 
all the lands whereof the person attainted of high treason was 
seised, of whomsoever they were holden (7). 

[z] In an appeale of death or other felony, &c. processe is 
awarded against the defendant, and hanging the processe the de- 
fendant conveyeth away the land, and after is outlawed, the con- 
veyance is good (8) and shal] defeat the lord of his escheat; but if 
a man be indicted of felony, and hanging the processe against him, 
he conveyeth away the land, and after is outlawed, the conveyance 
shall not in that case prevent the lord of his escheate. And the 
reason of this diversity is manifest : for in the case of the appeale 
the writ containeth no time when the felony wag done, and (13 b. 
therefore the escheate can relate but to the outlawry pro- , 1 
nounced. But the indictment containeth the time when the felony 
was committed, and therefore the escheate upon the outlawry shall 
relate to that time (1). Which cases I have added, to the end the 
student may conceive, that the observation of writs, indictments, 
processe, judgments, and other entries, doth conduçe much to the 
understanding of the right reason of the law, 

Of this word (esehaeta) here used by our author, commeth 
{a} Eechactor, an ancient officer so called, because his office is pro- 
perly to look to escheats, wardships, and other casualties belonging 
tothe crowne. In ancient time there were but two escheats in 
£nziand, the onc cn this side of Tregt, and the other beyond Trent, 
at which time they had subescheators. But in the raigne of 
Edward, the second, the offices were divided, and several] escheators 
made in every county for life, &c. and so continued untill the 
raigne of Ædward 3. ‘And afterwards by the statute of 14 E. 3. it 
js enacted by authority of Parliament, that there should be as many 
escheators assigned, as when king Edward 3. came to the crown, 
and that was one in every county, and that no escheator should 
tarry in his office above a yeare, and by another statute to he 
in office but once in three yeares, The lord treasurer nameth 


him. 

And hereof alsocommeth eechaectria, which signifieth the eschae- 
torship, or the office af the escheator. But now let us heare what 
our author will further say unto us. | 

| | "Ze 


7) [See N. 68 1) [See N.70. 
45) Fee à 694 (1) [See N.70.] 


Î 


Lib, 1. Of Fee simple. Sect, 5. 


“ Et sic vide, &ÿe.” This kind of speech is often used by our 
author, and doth ever import matter of excellent observation, 
which you may find in the Sections noted in the margin. © Sent. 147. 

And it is to be well observed, that our author saith, s'i/n'ad aecun «4. 
heire, &c. la terre eschacterg. In which words is implyed a diver- Yu 
sity (as to the escheate) betweene fee simple absolute, which a na- 
tural body hath, and fee simple absolute, which a body politique or 
incorporate hath. [6] For if land holden of J. S. be given to an 
abbot and his successors, in this case if the abbot and all the convent 
die, so that the body politique is dissolved, the donor shall have 17%, 3-stst de 
againe this land, and not the lord by escheat (2). And so if land be 
given in fee simple to a deane and chapter, or to a maior and com- 
monalty, and to their successors, and after such body politique or 
incorporate is dissolved, the donor shall have again the land, and 
not the lord by escheate. And the reason and the cause of this 
diversity is, for that in the case of a body politique or incorporate 
the fee simple is vested in their politique or Incorporate capacity 
ereated by the policy of man, and therefore the law doth annex 
the condition in law to every such gift and grant, that if such body 
politique or incorporate be dissolved, that the donor or grantor 
shall re-enter, for that the cause of the gift or grant faileth; but 
no such condition is annexed to the estate in fee simple vested 
in any man in his naturall capacity, but in case where the donor 
or feoffor reserveth to him a tenure, and then the law doth imply 
a condition in law by way of escheat. Also (as hath beene said) 
no writ of escheat lyeth but in the three cases aforcsaid, and not 
where a hody politique or incorporate is dissolved. 


—— Sect. 5, 
| at st soient trois freres, et le LSO, ifthere be three brethren, 
mulnes frere purchase terres en M and the middle brother pur- 


Jee simple, ct devic sauns issue, Veigne chaseth lands in fee simple, and die 
jrere avera la terre per discent, et without issue,the elder brother shall 
nemy le puisne, Ge. Et auxi si soient have the land by descent, and not 
trois freres, ct le puiene purchase the younger (3), &e. And also if 
terres en fee simple, et device suns there be three brethren, and the 
issue, Veigne frere avera la terre per youngest purchase: lands in fee 
diecent et nemy le mulnes, pur ceo simple, and die without issue, the 
que Veigne est pluis digne de sanke. eldest brother shall have the land by 

| | descent and not the middle, for that 

the eldest is most worthy of blood. 


OW commeth our author tothe descent betweene brethren, 
which he purposely omitted before. Discenr, descensus, 
commeth of the Latine word deecendo ; and, in the legall sense, 
jt signifyeth, when lands do by right of blood fall unto any after 

the death of his ancestors: or a descent is a meanes whereby onc = Fe%- 4%.) 
doth derive him title to certain lands, qs heire to some of his 
ancestors. And of this, and of that which hath been spoken doth 
arise another division of estates in fee simple, viz. every man, that 
hath 


(2) [See N. 711 (3) (See N.72.] 


- 


Lab. 1. Cap. 1. Of Fee simple. Sect. 6. 
hath a lawful estate in fee simple, hath it either by-descent, or by 
purchase. ‘ . 


“ L'eigne est filuis digne de eanke.” It is a maxime in 14. 
law, that the next of the worthiest blood shaH ever inherit, [ ° a. | 
_ as the male and all descendants from him before the female, and the 
female of the part of the father before the male or female of the 
part of the mother, &c. because the female of the part of the father 


Lee ci is of the worthiest blood.. [c] And therefore among the males the 
S. cap. 30. 277% eldest brother and his posterity shall inherit lands in fee simple. as 
ze ee”  heire before any younger brother, or any descending from him, 
138. Stanford because (as Litticfon saith) he is fluis digne de sanke. Quod priue cet 
Ren tte . dignius cet, and qui frior eet tempore potior eat jure. Si guis plurce 
DE D duent. filios habuerit, jus proprictatis prime descendit ad primeyenitum, ¢d 
80. Bra. lib. 4. guôd inventus est primed in rerum naturd. In kiag Alfred’s time 
sii. Ficta ib,  knighte fees (1) descended to the eldest soume, for that by division 
Vill lib.7.ca-le of them between males the defence ef the realme might be weak- 
ees ened ; put in those days socage fee was divided betweer the heires 
Reon s. males, and therewith agreeth Glanvill. * Cum quis hercditatem 
Keen. 1. Vide habene moriatur, &c. ai plurce religuertt Altoa,tunc distinguitur 


utriim ille fuerit milee, sive per feodum militare tenene, aut Bber 
sockmannus,quia si miles fuerit aut per militiam tenens, tunc eecun- 
dum jus regni Angie primogenitus Alius fiatri enccedit in toto, 9c. 
ai vero furrit liber -sockmannus, tunc quidem dividetur hereditas 
inter emnce filios, (Fc. (2). But hereof more shall be seid hereafter 
in his proper place. 


Sett, 6. | 


LSO, it is to be understood, 
that none shall have land of fee 
simple by descent as heire te any. 
man, uulesse he be his heire of the | 


TEU, est aseavoir, que nul avera 
M terre de fee simple per. discent 
come hcire a ascun home, si nan que 
él soit.san keire d’entire sanke. Car 


pi home ad issue deux fils per divers 
venters, ct Veigne purchase terres en 
fee simple, ct morust sans issue, le 
puisne frere wavera la terre, mes 
Puncle Veigne frere, ou auler son 
procheine cosin ceo uucra, pur cece 
que le puisne frere est de demy sunke 
al cigne frere. 


whole blood. For if a man hath issue | 
two sonnes by divers veaters, and the 
elder purchase lands in fee simple, 
and dye without issue, the younger 
brother shall net have the land, but 
the unele of the elder brother, or 
same other his next eosin shall have 
the same, beeause the younger bro- 
ther is but of halfe blood to the 
elder (5). | 


a N° man can be heire to a fee simple by the common law, 


Ed] Bract. lib. 4. 
ibs. 


65. Britten 
ea. 119. Fleta 


[d] but he that hath sanguinem duflicatum, the whole blood, 
that is, both of the father and of the mother, so as the halfe 


blood 


6. ea. 1. 
FL 3.19. John Gifford’s case. 31 E. 3. Conterpl. de voucher 88. 40. Acs. 6. 4 E.3. Form. 49. Vid. Rateliff's case, 3. 


Co 40, 41. 


(1) Here lord Coke writes, as taking it 
for granted, that feudal tenures subsisted 
in England before the Conquest. But this 
is a controverted point amongst our best 


writers. See post. 64 a. wherc a note is 
given on thie subject. 

(2) [see N.73] 

(5) [See N. 75.] 


Lo 


Lib. 1. 


Of Fee simple. 


blood is no blood inheritable by deacent ; (3) because that he that 
is but: the halfe blend cannot be a campleat heirc, for that he 
hath not the whole and compleate blood (4), and the law in descents 
in fee simple doth respect that which js compleat and perfect. 
And this maxime doth not onely hold where lands (whereaf Littleton 
bere speaketh) are claymed or demanded as heire, [¢] but also in 
case of appeale of death: for if one brother be slaine, the cther 
brother of the halfe blood shall never have an appeale (albeit he 
shall recover nothing therein either in tbe realtie or personaltie) 
because in the eye of the law he is not heire to him. Also this 


Sect. 7, & 


() Ro.;,Abr, 66m) 


(eV? Bea SR 


rule extends to a warranty, as our author himselfe elsewhere 


holdeth (6) | | 


Set. 737. , 


Sect. 7. 


NT ai home ail isane fite ot file per 

uss vonicr, et file per antor venter, 
ale fits del primer venter purchase 
terres en fee, et morust sans. isaur, la 
soer avera la terre per discent, come 


heire a sa frere (1), et nemy le puisne 


frere, pur ceo que la soer est de le. 


entire sanke a son cigne frere. 


ND ifa man hath issue a sonne 

and a daughter by one venter, 
and a son by another venter, and 
the son of the first venter purchase 
lands in fee and die without issue, 
the sister shall have the laud by 
descent, as heire teher brother, end 
not the younger brother, for that 
the sister is of the whole blood of 
her elder brother. — - 


"THs is put for an example to illustrate that which hath been 


said, and needcth no explanation, And herewith agreeth 


[14. b.] Britton. 


Britton exp. 119. 


Sect. 8. 


T auæi, ow home est seisie de 
terres en fee simple, et ad issue 
fits et file per un center, et fits per 
auter venter, et morust, et Veigne fits 
enter ct morust sans issue, la fileavera 
les tenements, et nemy le puisne fits, 
uncore le puisne fits est heire a le 
pere, mes nemy a son frere, Mes ai 
Peigne fits ne entra en la terre apres 
la mort son pere, mes morust decant 
aseun entre fait per luy, denques le 
puisne frere poit entrer, at œveru le 
terre come heire u son pere. Mes lou 
| Velenc 
(3) [See N. 74.1 
(4) See what is observed on lord Cokc’s 
explanation of the megning of the term 


whole blood, in 1 Sid. 200. See 100 1 
Vent, 424. and 2 P. Wms. 667. 


NBalso, where a man is scised 

of lands in fee simple, and 
hath issue a sonne and daughter by 
one venter, and a son by another 
venter, and die, and the eldest son 
enter, ond die without issue, the 
daughtcr shalk have the land, and 
not the yaunger son, yct the younger 
son is heire to the father, but not 
tohis brother. But if the elder son 
doth not cnter inte the land after : 
the deat of his father, but dic be- 
fore any entry made by him, then 

. die 


(6) [See N. 76] 


(14. b.] 
(1) « ab frere, omitted in Ts and M. and 
Roh. co 


Lib. 1. Cap. 1. 


Veigne fis en le case avant dit entra | 
apres 


mort son pere, et ad ent 

ossession, donques la soer atera la 
terre, quia possessio fratris de feodo 
simplici faeit sororem esse hæredem. 
Mes si sont deux freres per divers 
venters, et Veigne est scisie de lerreen 
fee, et morust suns issue, [et son uncle 
entra come prochein heire a luy quel 
auxy morust sans issue, (1)] ore le 
puisne frere puit aver la terre come 
heire al uncle, pur ceo que il est de 


Ventier sanke a luy, coment que il. 


soit de demy sanke a son cigne 
frere. | 


& Of Fee simple. 


. Sect. 3: 


the younger brother may enter, and 
shall have the land as heire to his 
father. But where the elder son in 
the case aforesaid enters after the 
death of his father, and hath pos- 
session there the sister shall have the 
land, because possessio fratris defeode 
simplici facit sordrem esse hœredem. 
But if there be 2 brothers by divers 
venters, and the elder is seised of 
land in fee, and die without issue, 
and his uncle enter as next heire to 
him, who also dies without issue, 
now the younger brother may have 
the larid as heire to the uncle, fer 
that he is of the whole blood to him, 
albeit he be but of the halfe bleod 


to his elder brother. 

MES M se EISIE de terres en fee simple.’ These words exclude a sei- 
Count. de sin in fee taile, albeit he hath a fee simple expectant. [f] (2) 
Met And therefore if lands be given to a man and his wife, and to 
Vouche A the heires of their two bodies, the remainder to the heires of the 
WE. SD. husband, and they have issue a sonne, and the wife dyeth, and he 
42 E. S. 10. 3 taketh another wife, and hath issue a sonne, the father dieth, the 
7H. 6.3. eldest son entreth, and dieth without issue, the second brother of 
eee Abr. the halfe blood shall inherit ; because the eldest sonne by his entry 
(Cro. Che, 411 was not actually seised of the fee simple, being expectant but onely 
G3. Ga wat) of the estate taile (3). And the rule is, that fossessio fratris de feodo 

simpilici facit sororem esse heredem, and here the eldest son is not 
possessed of the fee simple but of the estate taile (4). And where 
DE de nfo. Litticton speaketh onely of lands, [g] yet there shall be fossessio 
53, in Winhishe’s /fratris of an use (5), of a seigniory, a rent, an advowson (6) and 


of other hereditaments. 


“ Et Ugigne fits enter.” 


[4] These words are materially added 


when the father dies seised of lands in fce simple, for if the eldest 
son doth not in that case enter, then without question the youngest 
sonne shall be heire, because as it has beene said before re- 
gularly he must make himselfe heire to him that was last 


[15. 2.7 


actually seised (or to the purchaser), and that was to the father where 
the eldest sonne did not enter. And therefore Littleton addeth, that 


the sonne is heire to the father. 
this case doth enter, then cannot the youngest sonne being of the halfe 
blood be heire to the eldest, but the land shall descend to the sister of 
the whole blood. Yet in many cases albeit the sonne doth not enter 


{i ] But when the eldest sonne in 


into lands descended in fee simple, the sister of the whole blood shall 


(1) All between the brackets omitted 
in Roh. edit. 

(2) 7H. 4 16. Vid. 58 Aes. 8. Bal. 
© (3) Ace. Bro. Abr. Dscent, pl. 15, 14. 
and SO. Scie Fucias, pl. 126. and Execu- 


inherit, 
tion 67. 1. Ro. Abr. 628. and see 1. Show. 
. and 5. Mod. 257. 
3 See N77. 
5) (See N. 78. 
6) [Sce N. 79.] 


Lib. 1. 





Of Fee simple. 


inherit, and in some cases where the cllest sonne doth enter, yet 
the younger brother of the halfe blood shall be heire. 
fk] If the father maketh a lease for yeares, and the lessee 


‘entreth and dieth, the eldest sonne dieth during the tearme before 


entry or receipt of rent, the younger sonne of the halfe blood shall 
not inherite, but the sister (2) ; because the possession of the lessee 
for yeares is the possession of the eldest sonne, so as he is actually 
seised of the fee simple, and consequently the sister of the whole 
blood is to be heire (3). -The same law it is if the lands be holden 
by knights service, and the eldest sonne is within age, and the 
gardian entreth into the lands. And so it is if the gardian in 
socage enter (4). 

But in the case aforesaid, if the father make a lease for life or a 
gift in taile, and dyeth, and the eldest sonne dyeth in the life of tenant 
for life or tenant in taile, the younger brother of the halfe blood 
shall inherit ; because the tenant for life or tenant in taile is seised 
of the freehold, and the eldest sonne had nothing but a reversion 
expectant upon that freehold or estate taile, and therefore the 
youngest sonne shall inherit the land as heire to his father, who was 
last seised of the actual freehold. And albeit arent had beene re- 
served upon the lease for life, and the eldest sonne had received the 
rent and dyed, yet itis holden by some* that the younger brother 


shall inherite, because the seisin of the rent is no actuall seisin of the: 


freehold of the land. But 35. /es. fl. 2. seemeth to the contrary, 
because the rent issueth out of the land and is in lieu thereof (5), 
wherein the onely question is, whether such a seisin of the rent be 
soch an actual seisin of the land in the eldest son as the sister may in 
a writ of right make herselfe heirc of this land to her brother. But it is 
cleere, that {/]ifthere be bastard eigne and muler fruiene, and the 


* father maketh a lease for life or a gift in taile reserving a rent and 


die, and the bastard receive the rent and dye, this shall barre the 
muler, for the reason of that standeth upon another maxime, as 
shall manifestly appeare in his apt place, Sect. 399. 

“© Seisie dee terres.” [m] (6) But in this case, ifthe eldest sonne 
foth enter and get an actuall possession of the fee simple, yet if the 
wife of the father be indowed of the third part and the eldest sonne 
dyeth, the younger brother shall have the reversicn of this third part 
notwithstanding the elder brother’s entry ; because that his actuall 
seisin which he got thereby was by the endowment defeated (7). 
Butif the eldest sonne had made a lease for life, and the lessee had 
endowed the wife of the father, and tenant in dower had died, the 
daughter should have had the reversion, because the reversion was 
changed and altered by the lease for life, and the reversion is now 
expectant on a new estate fot life. 

_ Enter.” Hereupon the question groWéth, whether if the father 
be seised of divers severall parcels of land in one county, and after 
the death of the father the sonne entreth into one parcell generally, 


and before any actuall entry into the other dyeth, this generall 


entry 
(2) [See Note 80: (5) [See Note 85.] 
(3) [See Note 81. (6) See post. 31.a. 
(4) [See Note 82.] (7) [See Note 84.] 
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Lib. 1. Cap. 1. Of Fee simple. | Sect. 8. 


entry into part shall vest in him an actual seisin in the whole, so as 
the sister shall itrerit the whole. And this is a guære in 21 H.7- 
11H73 33. a. (8.) à 
And some doe take a diversitie when an entry shall vest, or [1 5.b 3 
devest an estate, that there must be several entries intothe uo 
several putcels, but where the possession is in no man, but the free- 
(Pose. abt. hey hold in law is in the heir that entreth, there thé general! entry 
into one part reduceth all into his actual possession. And thereforé 
1. Leen. 268.) if the lord entreth into a parcel generally for a miortmain, or the 
feoffor for a condition broken, or the disséisee into a parcecll géne- 
rally, the entry shall not vest nor devest in these or like cases, but 
for that parcell. But when a man dics seised of divers parcels in 
possession, and the freehold in law is by the law cast upon the 
heire, and the possession in no man, there the entry into parcel ge- 
nerally seemeth to vest the actual possession in him in the whole. 
But if his entry in that case be speciall, viz. that he enter only into 
that parcell and into no more, there it reduceth that parcell only 
into actual} possession. 
Home scisie des terres” What then is the law of a rent, ad- 
(4} 10 ES vowson, or such things that lie in grant? [£g] If a rent, or an 
PT. SHY. & advowson, do descend to the eldest sonne, and he dyeth before he 
hath seisin of the rent, or present to the church, the rent or ad- 
vowson (1) shall descend to the youngest sonne, for that he must 
make himselfe heire to his father, as hath been oftentimé said 
CA}? Be 8 before. The like law is of offices, courts, liberties, franchises, 


Se her 208. commons of inheritanct, and such like. [4] And this case differeth 
nu 30. a) fiom the case of the tenant by the courtesie, for there if the wife 


dieth before the rent day, or that the church become voyd, because 
there was no laches of default in him, nor possibility to get seisin, the 
law in respect of the issue begctten by him will give him an estate by 
the courtesie of England. But the case of the descent to the yongest 
sonne standeth upon another reason, viz. to make himselfe heire to 
him that was last actually seised, as hath beene said. 


(982. 3.11. ‘ En fec simple.” (1 Fot halfe blood is not respected in estates 
arenes in taile, because that the issues doe claime in by descent, her formam 
3 Ce. él. doni, and the issue in taile is ever af the whole blood to the donee (2). 
(4) Braeton Kb. “ [#1] Possessio fratrie de frodo simplici facit sororem esse here- 
af. oe & lib. dem.” Hereupon foure things are to be observed, cvery word almost 
Britton op ns. being operative, and materiall. First, that the brother must be in ac- 
4 E330. tuall possession ; for fosse ssio cet quari fiedis hositio. Secondly, de feodo 


sëmfilci exchide estates in taile. Thirdly, factt sorcrem esse heredem. 
(1) Rateliffe’s ‘So as [/] scror eat herve facta, and therefore some act must be 
far stom cape done to make her heire, and the yonger sonne is heres nafus [m] if 
ie 4 rio act be dcne to the contrary. And albeit the words be facit 
sororem case haredem, yet this doth extend to the issue of the sister, 
&c. who shall inherit before the yonger brother. Fourthly, Of 
dignitice, whereof no other possession can be had but such as descend 


(as 


(8) Adjudged accordingly in the point P. (28 F.3.11. 12 2.4.19. 49 E.5. 1° 
4 


4 Eliz. B. R. Hal. MSS. E.@. Formedon 49. Hal. MSS. 
(1) [See Note 85.3 
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(as tobe a duke, marquesse, earl, viscount, or baron) to a man and 
his heires, there can be no possession of the brother to make the 
sister inherit (3), but the yonger brother, being heire (as Littleton 
saith) tothe father, shall inherit the dignitie inherent to the blood, 
as heire to him that was first created noble. 

And you shail understandthat concerning descents there is a law, 
parcell of the lawes of £ngiand, called jus corona, and diffcreth in 
many things from the > gencrall law concerning the subject. As for 
example, the king in any suit for any thing that pertaines to the 
crown shall not shew in certaine his cosinage as a subject shall da, 
or as he himselfe shall do for things touching his dutchie. 
m the case of the king, if he hath issue a sonne and a daughter by 
ene venter, and a gonne by another verter, and purchaseth lands 
and dicth, and the eldest son enter and dieth without issue, the 
daughter shall not inherit these lands, nor any other fee simple 
lands of the crowne, but the yonger brother shall have them. 
Wherein note that neither fossessio fratris doth hold of lands of 
the possessions of the crowne, nor halfe blood is no impediment to 
the descent of the lands of the crowne, as it fell out in experience 
after the decease of king Edward the sixth to the queene Adary, 
ahd from qucene Mary to queene Elizabeth, both which were of 
the halfe blood, and yet inherited not onely the lands which king 
Edward or queen Mary purchased, but the ancicnt lands parcell of 
the crowne alsa 

A man, that is king by descent of the part of his mother, 
purchases land to him and his heires, and dies without issue, this 
land shall descend to the heire of the part of the mother ; but in 
the case of a subject, the hcire of the part of the father shall have 
them. 

So king Henry the eight purchased lands to him and his heires, 
and died having issue two daughters, the lady Mary, and the lady 
Elizabeth; after the decease of king Edward, the eldest daughter 
queen Afary did inherit only all his lands jn fee simple. For the 
eldest daughter or sister of a king shall inherit all his fee simple 
lands. So itis if the king purchaseth lands of the custome of 
gavelkind, and die having issue divers sonnes, the eldest sonne shall 
only inherit these lands (4). And the reason of all these cases is, 
for that the qualitie of the person doth in these and many other like 
cases alter the descent, so as all the lands and possessions whereof the 
king is seised injure corona, shal secundum jus coronæ attend upon 
and follow the crowne, and therefore to whomsoever the crowne 
descend, those lands and possesssions descend also, for the crowne and 


[ 16. a.] ‘the lands whereof the king is seised in jure corona, are con- 


comitantia. If the right heire of the crowne be attainted of 
treason, yet shall the crowne descend to him, and eo instante (with- 
out any other rev rsa) the attainder is utterly avoided, as it fell 
out in the case of Henry the seventh (1). [o} And if the king purchase 


landsto him and his heires, heis seised thereof in jure corone ; à for- 


tiori, when he purchases land ‘to him his heir es and successors (2). 
But hereof this little taste shall suffice. - 


(16.a.} 
(1) [See Note 89.} 


(3) free Note 86. 
(2) {See Note 89.4 


(4) [See Note 37. 


{v7} And . 


Sect. 8. 


| (Cro. Cha. 601.) 


6 Hf. 4:1. 
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Pi. Com, ubi 
supra. 


7. Co. 18. be 
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Calvin's chap) 


Pi. Com. fol. 
247. 


(Plowd. 108, 
244, 245,) 
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Sect. 


T est asçavoir, que ce parol (en- 
Aheritance) n'est pus tantsolement 
entendue lou home ad terres ou tene- 
ments per discent d’enheritage, mes 
auxi chescun fec simple ou taile (3) 
que home ud per son purchase puit 
estre dit enheritance, pur ceo que ses 
heyres luy purront enheriter. Car 
en briefe de droit que home portera 
de terre que fuit de son purchase 
demesne, le briefe dirra, quam 
clamat esse jus et hæreditatem 
suam. Eltissint serra dit en divers 
auiers briefs queux home ou feme 


portea de son purchase demesne, come 


apiert per le Regist, 


Of Fee simple. 


Sect. 9. 


~ 


9. 


ND it is to wit, that this word 
(inheritance) is not onely in- 
tended where a man hath lands or 
tenements by descent of inheritage, 
but also every fee simple or taille 
which a man hath by his purchase 
may be said an inheritance, because 
his heires may inherit him. For 
in a writ of right which a man 
bringcth of land that was of his 
uwne purchase, the writ shall say, 
quam clamat esse jus et hæreditatem 
guam, And so shall it be said in 
divers other writs which a man 
or woman bringeth of his owne 
purchase, as appeares by the Re- 


Bect. 45,46. 57, 
59. 80. 100. 
14. 164. 170. 
144. 229, 243, 
2, 274. 280. 
223, 300. 308. 
419, 420, 412. 
489. 632. 697, 
749: 


(el Sect. 732, 
Bract. lib. 2. 
iu. 64. d. Fleta, 
115,6, cap. I. 
(° UT 383. b.) 


EN Mest. 


{ i, ‘ 
[s N br. 198.) 
* r “ze à 


L ER ; “a 
5. , soduine opinions 7 H. 4. 5. 
M sag Com. H'imbeshe’s case 47. 
f.. 3.30. PI 


6 H-3. 30. 


gister, 


ss T cet asgavoir.” This kinde of speech is used twice in this 

[4 Chapter, and oftentimes by our author in all his three 
bookes, and. ever teacheth us some rule of law, or generall or 
sure leading point, as yau shall perceive by reading, and observ- 
ing of the same, which for the case of the studious reader I have 
observed. 


* Quam clamat esse jus et hereditatem suam.” [a] Here our au- 
thour decjareth the right signification of this word (inheritance. ) 
And true it is that in the writ of right patent, &c. guando dominus 
remiitit curiam suam, the words of the writ, be, quam clamat esse jus 
et hercditatem suam. And in the prrecifie in capitte, in a cui in vitd, 
[4] when the defendant claimeth by purchase, the writ is, guam 
clamat case jueet hercditatem suam. And with Lattleton agreeth the 
Register, fol. 4 & 232. and the booke in 49 I. 3. 22, against 

10 H. 6. 9 39 H. 6. 38 PI 
And yet in7 H. 4. 5. which is the 
booke of the greatest weight, sir WWiléiam Thirning chiefe justice of: 
the common bench (as it seemcth doubting of it) went into the 
chancery to enquirg of the chancery men the forme of the writ in 
that case ; and they said that the forme was both the one way and 
the cther, so ag thereby the opinion of Liétle/on is confirmed, and 
the booke in 6 E. 3. fo. 50, is notable; for there in an action of 
waste the plaintife supposed, that the defendant did held de hare 
ditute sué, and it is ruled, that albeit the plaintife, purchased the 
reversion, yet the writ should serve. And there it is said, it hath 
beene seene, that in a cuz in vitd, the writ was, which the demandant 
claimed as her right and inheritance, whenit washer purchase. And 
so this point wherein there might seem some contrariety in bookes 

is 


(3) ou taile, not, in L and M. 


nn are 


Lib. L. 


La 


Of Fee simple. 


is manifestly cleared. But in the statute of W. 2. cap. 5. de Aere- 
ditate urorum by construction of the whole statute is taken onely 
for the wives inheritance by descent, and not by purchase, as 
appeareth in 1 E. 2. rit. Quare imped. 43. 35 H. 6. 54. F. N. B. 
34. b. 

’ There be some that have an inheritance (c], and have it neither 


by descent, not properly by purchase, but by creation; as when © 


the king doth create any man a duke, a marquesse, earle, viscount, 
or baron to him and his heires, or to the heires males of his bodie, 
&c. he hath an inheritance therein by creation. A man may have 
an inheritance in title of nobihtie and dignitie three manner of 


[16. b.] wayes, that is to say, by creation, by descent, and by pre- 


scription (1). By creation two manner of ordinary wayes 

(for I will not speak of a creation by parliament) by writ, and by 
-letters patent. Creation by writ is the ancienter way ; and here 
it is to be observed, that a man shall gain an inheritance by writ 
(2).° King Richard the second created John Beauchampe de Holte 
baron of Kederminster by his letters patents, bearing date the 10th 
October, anno regni sui 11, before whom there was never any baron 
created by letters patent, but by writ. And it is to be observed, 
that if he be generally called by writ to the parliament, he hath a 
fee simple in the baronie without any words of inheritance. But 
if he be created by letters patent, the state of inheritance must be 
limited by apt words, or else the grant is void. If a man be called 
by writ to the parliament, and the writ is.delivered unto him, and 
he dieth before he cometh and sits in-parliament, whether he was a 
baron or no? And it is to be answered that he was no baron, for 
the direction and deliverie of the writ to him maketh not him noble; 
for the better understanding whereof it is to be knowne that the 
words of the writ in that case are, Rex, toc. E. B. de D. Chivalier 
salutem. Quia de advisamento et assensu concélit nostri, pro quibus- 
dam arduis et urgentibusnegottis statum et defensionem regni nostri 
Anglia, &¥c. concernentibus, quoddam parliamentum nostrum apud 
civitatem Westm. à 21 Octob. proxim. futuro teneri ordinauimus, et 
thid. vobiscum et cum firelatis, magnatibus et firoceribus dictt regni 
nostri colloguium habere et tractatum, vobie in fide et ligeancié quibus 
nobis tenemini firmiter injungendo mandamue, quôd consideratis 
dictorum negottorum arduttate et pfrericulis imminentibue, cessante 
excusatione qudcunque, dictis die et loco personaliter intersitis nobis- 
cum et cum firelatis, magnatibus, et firoceribus sufiradictis, sufier 
dittis negotiis tractatur’ vestrumque consilium impengur’, ic. And 
this writ hath nooperation or effect until he sit in parliament, and 
thereby his blood is ennobled to him and his heires lineall, and 
thereupon a baron is called a peer of parliament. [47] And if issue 
be joined in any action, whether he be a baron, &c. or no, it shall 
not be tryed by jury, but by the record of parliament, which could 
not appeare unlesse he were of the parliament (3). Therefore a 
duke, earle, &c. of another kingdome, are not to be sued by those 
names here. for that they are not peeres of our parliament (4). And 
albeit 


_-5. where the earl- 
a-~--~ll is mentioned as an in- 
-~ earldom by prescription. In 

"Gan Note 90.] 


tioned. 
(3) [See Note 91.1 


6. Co. 52, 53. 
Countesse of 
Rutland's case, 
8 H, 6. 10., 


P}, Com. 223. 
[d] 35 H. 6. 46, 
48 E. 3.30. b 


this case many curious particulars con. 
cerning the honour of Petworth are men. 


(4) (See Note 92.] 
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(6. Ce. #2. 
Countess of Rut- 
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¢} 6. Co. 53,55. 
ntes de Rut: 


i) Co. 97, 
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Vile Sect. 68. 
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albeit the creation by writ is the ancienter, yct the creation by 
letters patent is the surer, for he may be sufficiently created by 
letters patent, and made noble, albeit he never sit in parliament, 
{e] And it is to be observed, that nobilitie may be granted for 
term of life, by act in law without any actuall creation ; as if a duke 
take a wife, by the intermarriage she is a duches in law, and 90 of 
a marquesse, aa earle, and the rest, and in some other cases. And — 
there is a diversitie betweene a woman that is noble by descent, and 
a waman that is aoble by marriage. C/1 For if a woman, that is 
noble by devcent, marrie one that is under the degree of nobilitie, 
yet she remaineth noble still (5); but jf she gajne it by 
she loseth it af she marry under the degree of nobilitie; and so is the 
rule to be understoed, Si mulirr nobilie nufiscril ignobik desinit cese 
ncbilie. [g] But if a duchesse by marriage marrieth a baron of 
the realme, she remaineth a dutchesee and loseth not her name, 


because her husband is noble (6), ef sic de ceteris. 


And as an estate for life may be gained by marriage, so may the 
king create either man er woman noble for (7) life [4] but not for 
yeanes, because then it might gee to executors or administrators (8). 
The true division of persons js, that everie man is either of nobilitie 
that is, a lord of parliament of the upper house, or uncer the degree 
of nobilitie, amengst the commons, as knights, esquires, citizens 
and burgesses of the lower house of parliament, commonly called 
the house of commons; and he thet is not of the nobilitie is by 
intendment of law among the commons (9). 


“ Come affiert per le Register.” Which bopke in the statute of 
W. 2. ca. 24. is called Registram de cencei/arsd, because it containeth 
the formes af writs at the commen law that issue out of the 
chancerie, tanguam ex officind justitie. There isa register of origi- 
nall writs, and a register of judiciall writs; but when it is spoken 
generally of the register, it is meant of the register erigigall For 
the antiquitje and excellencie of this bogke, see in my preface to 
the eighth part of my Commentaries. This excellent booke our 
author voucheth divers times in these bodkes, and so doth he divers 
other authorities in law of several kinds, but with this observation, 
that he citeth no authoritig but when the case is rare, or may seeme 
doubtfull, which appearcth ip this, that he putteth no case in all 
his three bookes but hath warrant of good authoritie in law. Far 
he knew well the rule, that frerefécua verg non sunt probanda. 
And the like observation is made of Justice détzherbert in his booke 
cf natura brevium, that he never citeth authoritie, but when the 
case is rare or was doubtfull to him. The authorities which our 
author hath cited in his three bookes I have collected. 


(8) [See Note 95.] 
(9) See 2. Inst. 29. 50. 


7) {See Note 94. ] 
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Sect, 10. 


T de titke choses, de 
(17.2.1) J quese home poit weer un 
manuel occupation, posstssion on fe: 
sceit, sicome dés terres tenements rents 
et hujusniodi, ta home dirra en count 
counfunt et ch plee pledant, que un 
til fuit sciste eh son demesne come de 
fee. Mes de tiels choses, que ne gisent 
en tiel manuel occupation, Ée. sicome 
de adcowsen d’esglise ct hujusmedi, 
la il dirra, que il fuit seisie come de 
fee, ct nemy en son demesne come de 
fe. Kten Latin il est en Pan cas, 
quod talis seisitas fait, &c. in deri- 
nied sie ut de Rodo, ef en Pauter 


A of such things, whereof a 
man may have a manuell oc- 
etipation, possession of receipt, as of 
lands.tenements rents,and such like, 
there a man shall say in his count 
countant and plea pleadant, that 
such a one was seised in his demesne 
as of fee. But ef such things, which 
do net lie in such manuall 00e 

tion, &e. as of an advowson of.a 
church and such like, there he shall 
say, that he was seised as of fee, and 
mot in his demesne as of fee. And 
in Latine it is in one case, quid lalis 
srisitus fuit in dominico suo ut de 


ease, quod talis scivitus fuit, &c. ut feodo, and in the other case, quid 


de fevdv. 


« WN count countant.” Ctufit, Le. narrarlo, cometh of thé French 

word conte, which in Latyne ts narratid, and 18 vulgarly called 
a declaration (1). Thé original writ fs according to its name 
breve, briefe and short ; but the count, whith the plaintife of de- 
mandant makes, is more nafrative and spacfods and certaihé both ih 
matter abd in circumstances of time and place, to thé end the de- 
fendant may be compelicd to thake à more ditéct answef ; so as the 
writ maÿ be compared to fogicke, and the count to thetoricke : and 
it is that which the civilians call a Aée/. And in that ancient 
botke of the Mirror of Justices, lib. 2. cap. des loiers, confofs are 
eerjeants skiifall in law, so named of the count as of the principal 
part, aid im W 2. ca. 29: he is calted serjédnf counter (2). 


“En plee pledant.* Plucitum. Here Littleton teacheth good 
pleading in this point, of which in his Third Booké and Chapter of 
Confirmatien, Sect. 534. he thus saith, Et sûchés nton fits, que est 
un des jrluis honorables taudables ct Profitables choses cn nostre ley, de 
aver le science du bien filedder eh actions Teale et fiersonels ; et fur 
cco, jeo toy counsuile ésfiecitimént de metter ton courage ét cute de 
ceo afhrender. And for this cause this word flacitum is derived à 
hlacendo, guia bene filacttate suner omnia filacet ; and it is not, as 
some have said, so called fer antifhrdsin, guia non filacet. 


“ Seisie,”” Scisitus, commeth of the Fréñich word seisih,i.e.fioseeseto, 
saving that in the common law, scised or ecisin is properly applyed 
to freehold, and fosgessed or fiossession properly togoods and chattels; 
although sometime the one is used instead of the other. 


En son demesne come de fee, in dominico suo ut in feodo.’ Do- 
‘um is not onely that inheritance, wherein a man hath proper 
dominion 


(1) [See.Note 96. } (2) [See Note 97.] 


talis stisitus fuit, Gc. ut de feodo. 


(ect. Pla. 83.) 


Mirror des 
Justices. 
W. 2. cap. 29. 


(Post. 303.) 


Bract. hb. 4 
fol. 263. Idera 
Bb. &. fol. 372. 
Britton fol. X 8, 
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dominion or ownership, as it is distinguished from the lands which, 
another doth hold of him in service, but that which is manually 
occupied, manured and possessed, for the necessary sustentation, 
maintenance, and supportation of the lord and his houschold, and 
savoureth de domo, of the house, either ad mensam, for his or their 
board or sugtentation, or is manually received, (as rents) for. 
bearing and defraying of necessary charges publike or privatc. 

, Of these, saith our author, he should plead, that he is seised 2. 
| dominico suo ut de fcodo, i. e. de feodo dominicali, seu terré domi- 
nicali, seu redditu dominicali ; which is as much as to say demeyne 

or demaine, of the hand, i. e. manured by the hand, or received 

by the hand; and therefore he calleth it manuall occupation, 


- Domesday. possession or receipt (5). And in Domesday demeane land is called 
inland ; as for example, 4 bovatas terre de inland, et 10 bovatas 
in eervitio. ù SE 


“ En tiel manuel occupation, tc.” There is nothing in our 
author but is worthy of observation. Here is the first (&c._) b. 
and there is no (&c._) in all his three bookes (there being as [17. “J 
you shall perceive very many), but it is for two purposes. First, 
it doth imply some other necessary matter. Secondly, that the 
student may, together with that which our author hath said, in- 
quire what authorities there be in law that treat of that matter, 
which will worke three notable effects : first, it will make him un- 
derstand our author the better: secondly, it will exeeedingly adde 
to the reader’s invention: and lastly, it will fasten the matter more 
surely in his memory ; for which purpose I have. for his ease in the 
beginning set downe, in these Institutes, the effect of some of the 
principal authorities in law as I conceive them concerning the same. 
In this place the (&’c.) implyeth possession or receipt, and such 
other matter as appeareth by my notes in this Section. As for 
the authorities of law, you shall find the effect of them in this 
Section and the like of the rest of the (&c.) which you shall find in 
the Sections hereafter mentioned, omitting those (for avoyding of 
tediousnesse) that either are apparent, or which are explained in 
some other places, viz. Sect. 20. 48. 102. 108. 120. 125. 136, 
137. 146. 149. 154. 164. 166, 167, 168. 177. 179. 183, 184 194. 
200. 202. 210, 211. 217. 220. 226. 233. 240. 242. 244, 245. 248. 
262. 264. 269, 270, 271. 279. 320. 322, 323. 325, 326, 327. 329, 
330. 335, 336. 341. 347, 348, 349, 350. 352. 355, 356. 359. 364, 
365. 374, 375. 377. 381. 384. 389. 393. 395. 397. 399. 401. 402, 
410. 417. 428. 453. 447. 449. 464. 470, 471. 477. 485. 489. 500, 
S01. 522. 532. 552. 553. 556. 558. 562. 578. 591, 592, 593, 594. 
603. 613. 624, 625. 630. 632, 634. 637, 638. 648. 659, 660, 661. 
669. 687. 693. 700. 718. 745. 748, 749. All which I have ob- 
served and quoted here once for all, for the ease of the studious 


reader (1). 
Britt. 205 206. “ Ut de feodo.” Where (ut) is not by way of similitude, but to 
Hib. 6 cap. 5. be understood positively that he is seised in fee. And so it 1s 
preys 3. where one pleads a descent to one ur filio et heredi, that is, to 
Jo- 
(3) [See Note 98.1 to lord Coke’s observation on Littletan’s 


(1) Sec in fol. 22. a. the note in respect use of nota, Efc. and like expressions. 
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Jo. S. that is sonne and heyre, et sic de ceteris, where (ut) denotat 
fhsam veritatem. 


“© S¥eome de advowson.” Of an advowdon [i] wherein a man 
hath as absolute ownership and propertie as he hath in lands or 
rents, yet he shall not pleade that he is seised in dominico suo ut de 
Jfeodo (2), because that inheritance, favouring not de domo, cannot 
either serve for the sustentation of him and his houshold, nor any 
thing can be received for the same for defraying of charges. And 
therefore he cannot say, that he is seised thereof in dominico suo de 
Seodo, whereby it appeareth how the common law doth detest simony 
and all corrupt bargaines for presentations to any benefice, but that 
[k] idonea fiersona for the discharge of the cure should be presented 
freely without expectation of any thing: nay, so cautious is the 
common law in this point, that the pl. in a gare impiedit should 
recover no damages for the losst of his presentation untill the 
statute of W. 2. cap. 5. (3) And that isthe reason that guardian in 
socage (/] shall not present to an advowson, because he can take 
nothing for it, and by consequent hc cannot account for it. And 
by the law he can meddle with nothing that he cannot account for. 
[m] And in a writ of right of advowson, the patron shall not 
alledge the explees or taking of the profits in himselfe but in his 
incumbent. And hereby the old bookes shall be the better under- 
stood, viz. Bracton, lib. 4. tract. 3. cap. nu. 5. Æsf autem domini- 
cum, quod quis habet ad mensam; et firofiriè, sicut sunt Boordlands, 
JAngtice. And Fleta, lib. 5. ca. 5. Est autem dominicum firofriè 
terra ad mensam assignata. Dominicum etiam dicitur ad differcn- 
tiam ejus quod tenctur in servitio. But of an advowson and such 
like he shall plead, that he is stised de advocatione ut de feodo et 


jure (4). 


“ Advowson,” Advocatio, signifying an advowing of taking into 
protection, is as much as jus fatronaths. Sir William Herle in7 E. 3. 
fol. 4. saith, that it is not long past, that a man did know what an 
advowson was; but when a man would grant an advowson, he 
granted ecclesiam the church, and thereby the a@vowson passed. 
Vide 45 E. 3. 5. But surely the word is of greater antiquity ; 
for m the Register there is an originall writ de recto advocationia, 
and in the originall wtiît of assise de darrcine fireschtment the pa- 
tron is called advocatus. [n] Vide W. 2. ca. 3, And so doth [0] 
Bracton call him. Advocatte autem dici floterit tlle,ad quem pertinet 
jus advocationisalicujus, ut ad ecclesiam firesentet nomine proprio et 
non alieno. And [fi] Fleta lib. 5. cap. 14. agreeth herewith almost 
totidem verbis: Advocatus est ad quem frertinet jus advocationia 
alteriue ecclesia, ut ad ecclesiam nomine firofirio non alicno possit 
fresentare. And [g] Britton cap. 92, the patron is called avow, 
and the patrons are called advocati, for that they be either founders 
or maintainers or benefactors of the church either by building dota- 
tion or increasing of it, in which respeçt they were also called patroni, 
and the advowson jus fatronathe. A 

nd 


(D [Eee Note 1007] 


Vou. L 8 


(4) {See Note 101.] 
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And it is to be understood that there is a great fr] diversity 


14H. 6.18 inter advocationem medictatis ecclesia, tc. et medietatemadvocationts 
Pet Newt ecclesie (5). and of their severall remedies for the same. For the 
68, 69. F. N. advowson of the moity is, when there be severall patrons and two 
TE 136. ce severall incumbents in one chürch, the one of the one maity there- 
R. Smithe's ease. of, and the other of the other maity, and one part as well (18. a 3 
Fines 41 of the church as of the towne allotted to the one, and the > de 
DE ST other part thereof to the other ; and in that case each patron if he 
17 E. 2. be disturbed shall have a quare impedtt, quod fermittat ifisum fr æ- 
Dower 163. : ° A 
(4, Co. 75. sentare idoncam ficrsonam ad medietatem ecclesia (1). 
&. Co. 108. 
2. Inst. $75.) 
(to. Co. 138. But if there be two coparcencrs, and they do agree to present by 
FN. B. 33.) _tumme, each of them in truth hath but a moity of the church ; but 
“for that there is but one incumbent, if either of thém be disturbed, 
she shall have a guare impedit, Edc. firesentare idoneam frersonam 
ad ecclesiam, for that there is but one church and one incumbent, and 
4} Brittom, so of the like (2). But in [+] the said case of two Coparceners, one. 
Spey of them shall have a writ of right of advowson de medietate advo- 
Soit 68, 69. cationis ; for in truth she hath but a right to a moity; but in the 
ke N. Be Si. b. other case, where there be two patrons and two incumbents in one 
oH7.8 church, each of them shall have a writ of right of advowson de 
ves advocatione medietatis. . 
7 &. 3. 327. 


And as there may (as hath beene said) be two severall parsons in 
one church, so there may be two that may make but one parson ina 


pa 


church. [7] Britton saith, ai ascun ceglise soit done a divers fier- 


sons fier un sole avowe, nul ne se frura fileadre fier assise de juris 
utrum ne nul estreimplede sans (autre, &c. And therewith agreeth 


[uv] Fleta, lib. &  ÆFleta. 
cA. 19. 


[u] Item licèt aliqua eccleaa divisa fucrit inter duos, sive 
bona sua habeant communia sive sefiarata, dum tamen unicum ha- 


beant advocatum, nullus eorum sine alio agere foterit velimplagtari. 
And Fitzh. saith, that two prebendaries may be one parson of a 


YF. N. Be 49. 0 


church, who shall joyne in a juris utrum, so as one rectory may be 


annexed to two several prebends, and both of them make but one 
parson. But where one is parson of the one moity of a church and 


F. N. B. 49. P- 


another of the other moity, as hath been said, there one of them 


shall have a juris utrum against the other, and in the writ shall 
name him fiersona medictatis ecclesia, &%c. But for avoyding of sus 
picion of curiositie if we should proceed any further herein, we will 
attend what Littleton will further teach us. - 


Sect. 11. ~ 


De nota, que home ne poit acer 
P 


luis ample ou pluis greinder 
estate d’enheritance(3) que fee simple. 
(5) (See Note 109] 
[18. a. 


J 
(1) [See Note 103.] 
(2) See further on this subject Doder. 


ND note, that a man cannot 
A ‘have a more large or greater 


estate of inheritance than fee simple. 
THIS : 
Advows. 21 


299. 
251. 


2. Leon. 86. Dy. 78. b. & 
W. Jo. 446. & Wils. vol. 2..p. 225. & 


n @) Ou inheritance, L. and M. Roh. P. and 
ed. 


Lib. 1. Of Fee simple. Sect. 12. 
"TRS doth extend as well to fee simples conditional and qualificd, 
as to fee simples pure and absolute. For our author speaketh 
here of the amplenesse and greatnesse of the estate, and not of the Le 
perdurablenesse of the same. Andhe, that hath a fee simple condi- 
tionall or qualified, hath as ample and great an estate, as he that 
hath a fee simple absolute ; s0 as the diversity appeureth betweere 
the quantity and quality of the estate. 
From this state in fee simple, estates in taile and all other parti- 
cular estates are derived ; and therefore worthily our author begin- 
neth his First Booke with tenant in fee simple, for à princihalioribus 
seu dignioribus est inckoandum. 
~“ Ne frott aver filuis ample ou greinder estate, Sc” For this 
cause two [a] fee simples absolute cannot be of one and the selfe- [7] Pl. Com 
game land. If the king make a gift in taile, and the donee isat- wHs. 
tainted of treason, in this case the king hath not two fee simples in 2°04 
him, vie. the ancient reversion in fec, and a fee simple determinable Dier 33. 16 Eliz. 
upon the dying without issue of tenant in taile, but both of them 3. Mans 
are consolidated and conjoined together (4). And so it is, if such Dir 107 
a tenant in taile doth convey the land to the king his heires and Pa. 33 Fiz. 


successors, the king hath but one esta 


in fee simple united in him, ‘ Quar. an 
and the king’s grant of one estate is 


, aad so was it adjudged in betweene the 


the court of common pleas. And yet in several persons by act in the Behop of — 
law, a reversion may be in fee smple in one, and a fee simple de- Ligcolne Hue 

| terminable in another by matter ex fost facto; as if a giftin taile 15E.4.6.6. 

| be made to a villeine, and the lord enter, the lord hatha fee simple 

| qualified, and the donor a reversion in fee (5). But if the lord in- 
feoffe the donor, now both fee simples are united, and he hath but 
one fee simple in him. But one fee simple cannot depend upon . 559. 
another by the grant of the partie ; as iflands be given to 4. (6), Py: 4,% 18 Cro 
20 long as 2. hath heires of his body, the remainder over in fee, the  8vo. ed. 113. 
remainder is voyde (7). bee 


| Sect. 12. 


TEM, purchase est appel la pos 

session de terres ou lenementis que 
home ad per sou fait ou per agree- 
ment, a quel possession il ne avient 
per title de discent de nul de ses an- 
cesters, ou de ses cousins, mes per son 
fait demesne. 


A‘: purchase is called the 
possession of lands or tenements 
that a man hath by his deed or 
agreement, unto which possession 
he commeth not by titie of descent 
from any of his ancestors, or of his 
cousins, but by his owne decd. 


URCHASE in Latin is either. acquisitum, of the verbe 


[18.b.] 


acguiro, for soI firlde it in the original Register 234. In 
terris vel tenementls, gue viriet mulicrcs conjunctim acqui- 
siverunt, &ÿc. Bractoncalleth it ferquisitum ; and by [| Glan- 
vill it is called guestus or ferquisitum. 
A purchase is always intended by title, and most properly by 


Bractuo lib. 2 
tol. 65. 


5] Glapvill. 

ib. Te eap. le 
Brit. ce. 33. 
fo. 84. & 121. 
(1. Roe Abr 
8: Ê 


some kind of conveyance either for moncy or some other considera- 57) 


(4) [See Note 104] 
(5) See acc. post. 117. a. 


here, 


(6) The words and his heirs seem wanting we seems tg question it. 
; a 4 


tion, 


(7) Acc. 10.Co.97. b. See an observation 


on this doctrine by lord ch. justice Vaughan, 


Vaugh. 269, 
V - 


Lib. 1, 


PI Com. Wim 
biches ca. 47. be 
} H, A Cape 5. 


Cro. Jom. 366. 
Post. 27. A. 
3. Lust. 203.) 


c]9 H 4. 24, 

fich. 10. Ja. 
pbiter i in Com. 
banc. in Byin's 


fai B. Cayganeeus 
of. 12. Cone 
20. DE. 3. Se 
&3. 39 B.S. 

6. 9, 10. 
1H.5.ut 
Exccutors 108. 
tit. Desecnt 
Br. 43. 

9 E. 4. 15. 
Madam Wiche® 
ease. 


{c] Vide 
(12. Co. 104.) 


Jnt. adjndicata 
oran ‘Tr 
41 E. 3. i 2 


fo. 104. iy Pheseun 
Sct. 241, 242, be. 


Cap. 1, Of Fee simple. 
tion, or freely of gifts; for that is in law also a purchase (1). 
But a descent, because it commeth merely by act of law, is not 
said to be a purchase ; and accordingly the makers of the act of 
parliament in 1 H. 5. ea. 5. speake of them that have lands or tene- 
ments by purchase or descent of inheritance. And so it is of an 
escheate or the like, Qecause the inheritance is cast upon, or a title 
vested in the lord by act in law, and not by his own deed or 

ment, as our author here saith (2). Like law of the state of tenant 
by the curtesie, tenant in dowcr, or the like. But such as attaine 
tolands by meere injury or wrong, as by disseisin, intrusion, abate- 
ment, usurpation, &tc. cannot be said to come in by purchase, no 
more than robbery, burglarie, pyracy, or the like, can justly be 
termed purchase (3). 

If a nobleman, knight, esquire, &c. be buried in a church, and 
have his coat armor and pennons with his armes, and such other 
insignes of honour as belong to his degree or order, set up in the 
church, or if a gravestone or tombe be laid or made, &c. for a mo- 
nument of him, [c] in this case albeit the freehold of the church 
be in the parson, and that these be annexed to the freehold, yet 
eannot the parson or any take them or deface them, but he is 
subject to an action to the heire and his heires in the honour and 
memory of whose ancestor they were set up (4). And so it was 
holden Mich. 10 Ja. and herewith agree the lawes [d] in other 
countries. Note this kind of inheritance. And some hold that 
the wife or executors that first set them up, may have an action in 
that case against those that deface them in their time (5). And 
note, that in some places chattels as heir-loomes (as the best bed, 
table, pot, can, cart, and other dead chattels moveable) may goto 
the heire (6), and the heire in that case may have an action for 
them at the common law, and shall not sue for them im the eccle- 
siasticall court ; but the heir-loome is due by custome and not by 
the common law (7). And the [e] ancient jewels of the crowne 
are heir-loomes, and shall descend to the next successor, and are 
not devisable by testament. An heir-loome is called frincipalium 
or Aercditarium, 

Consuctudo hundredi de Stretford in Com’ Oxon’ est, quôd he- 
redes tenementorum infra hundredum firedictum existentium fost 
mortem antecessorum suorum habebunt, We. princthalium, Anglice, 
an heire-loome, viz. de guodam genere catallorum, wtensilium, &'c. 
optimum flaustrum, chitimam carucam, optimum cihhum, We. 

Our author hath not spoken of parceners in this Chapter, for that 
he hath particular Chapters of the same. 


Gradus Parentele, &c. 


(1) [See Note 105. 4 Desce® E. 


(2) [See Note 106 
(3) Sec acc. anteS. b. 
(4) Sce Cro. Jam. 567. 2. Bulstr. 151. Sce 


(5) [See Note 107.] 
[See Note 108.J 
A [See Note 109.1 


too the several bopks cited in Vin, Abr, 


CHAP, 


Sect. 12. 


mae 
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Lib. 1. 


Cuap. 2. 


PNENANT in fee taile est per 
force de le statute de West. 2. 


eap. 1. car devant le dit statute, touts 


enheritunces fueront fee simple ; 3 car 
touts les dones que sont speci 
deins mesme le statute fueront fee 
simple conditional al common 
come appiert per le rchersal de 
mesme le statute. Et ore per cel sta- 
tute tenant en le taile est en deux 
maners,c’est ascavoir, tenant en taile 


Of Fee taile. 


Of Fee taile. 


Sect. 13. 


Sect. 13. 


ENANT in fee taile is by force 

of the statute of W. 2. cap. 4. 
for before the said statute, i 
heritances were fee simple; for all 
the gifts which be specified in that 
statute were fee simple conditional 
at the common law, as appeareth 
by the rehearsall of the same statute. 
And now by this statute, tenant in 
taile is in two manners, that is to 
say, tenant in taile generall, and 


generull, et tenant en taile special. 


ENANT enfee taile.” Tallium, or feodum talliatum, is 
derived of the French word tailler, ecindere ; for so Little- 
ton himselfe in this Chapter, Sect. 18. saith. 


tenant in taile speciall. 


“ Le Statute de W. 2.” This statute was made in 13 E. 1. and 

is called West. 2. because the parliament was holden at Weetntinater, 
fg a ] and hath the name of the second, because another parlia- 
"4 ment was formerly holden at Westminster in the third year 

of the same king’s raigne, which was called Westminster the first, 
And albeit manie parliaments were after holden at Westminster be- 
sides these, yet were they two onely, firofiter excellentiam, called the 
statutes of Westminster. Apd the act intended by Littleton is W. 2. 


Ca. 1. upon which statute our author in the Inner Temple did learn- 


‘edly read, whose reading Ihave. Ofking Ed. 1. and of this statute, 

sir. William Herle, chiefe justice of the court of common pleas, in 5 
Æ. 3. 14. saith, that king Z. 1. was the wisest king that ever was : 
and the cause of the making this statute was to preserve the inherit- 
ance in the blood of them to whom the gift was made. And 
in 9 E.3. 22. he saith, that they were sage men that made this 
statute (1). See more of this in the Chapter of Warranties, 
Sect. 746. 

Of this estate taile it is said, [a] Modus legem dat donationi, et 
tenenda est etiam canventio, quia modus et conventio vincunt legem : 
ut si alicui cum uxore fiat donatio, habendum et tenendum sbt et 
haæredibus quos inter cos legitimè procreabunt, ecce quôd donator 
vult tales heredes in hereditate paterné et maîern& succedant, altis 
heredibus corum remotioribus fieniths exclusis : et quôd voluntas 
gonatoris observari debet, manifestè ahfaret fier hec statuta. Quie 
autem dudum regi durum videbatur, ec. 


“ Devant le dif aiatuie [6] toute inheritances fueront fee simple.” 
Here fee simple is taken in his large sense, including as well condi- 
tionall or qualified, as absolute, to distinguish them from estates jn 
taile since the said statute. Before which statute of donis condi- 


tionalibus, if land had beene given to a man, and to the heires males 
| of 


post. 


5. EB. 3. 14. 


9 E. 3,23 


[a] Fleta lil, 3. 


Breet 3. 
. 8, 
Bult. ca. 94 
& 36. 


(1) However lord Coke in other places finds great fault with the statute de donis. Bee 


Lib. 1. 


VA ne Abr. 


Yormdon Gr. 
PL Con. 246. 


{i} 4 E. 2. 
Yurudiou 50. 


ee Abr. 


fe] 6 E. 3. 56. 
Ses of Eltham's 
gaec. 


he Au. 


Of Fee taile. 


of his body, the having of an issue female had beene no per- 
formance of the condition ; but if he had issue male, and dyed, and 
the issue male had inherited, yet he had not had a fee simple ab- 
solute; [c] for if he had died without issue male, the donor should 
have entred as in his reverter. By having of issue, the condition 
was performed for three purposes: First, to alien : Secondly, to 
forfeit: Thirdly, to charge with rent, common, or the like. But 
the course of descent was not altered by having issue (2): for if thie 
donee had issue and died, and the land had descended to his issue, 
[d] yet if that issue had dyed (without any alienation made) without 
issue, his collatterall heiwe should not have inherited, because he 
was not within the formé of the gift, viz. heire of the body of the 


Cap. 2. 


donee. [/] Lands were given before the statute in frankmarriage, 


and the donees had issue and died, and after the issue died without 
issue ; it was adjudged, that his collateral] issue should not inhe- 
tite, but the donor shall re-enter. So note, that the heire in taile 
had no fee simple absolute at the common law, though they were 
divers descents (3). 

_ Tflands had beene given to a man and to his heires males of his 
bodie, and he had issue two sonnes, and the eldest had issue a 
daughter, the daughter was not inireritable to the fee simple, but 
the younger sonne fier formam doni.. And so if land had beene 
given at the common law toa man and the heires females of his 
body, and he had issue a sonne and a daughter, and died, the 
daughter should have inherited this fee simple at the common 
law (4); for the statute of donis conditionatibus createth no estate 
‘taile, but of such an estate as was fee simple at the common law, and 
is descendable in such forme as it was at the common law. If the 
donee in taile had issue before the statute, and the issue had died 
without issue, the allenation of the donee at the common law, having 
no issue at that time, had not barred the donor. . 

[g] If donee in taille at the common law had aliened before any 
issue had, and after had issue, this alienation had barred the issue, 
because he claimed a fee simple: yet if that issue had died without 
issue, the donor might re-enter, for that he aliened before any issue, 
at what time he had no power to alien to barre the possibilitie of 
the donor. [4] But if feme tenant in taïle had taken husband, and 
had issue, and the husband and wife had aliened in fce by deed be- 
fore the statute, yct the issue might have had a formdon in descender 
(5) ; for the alienation was not lawful: but otherwise it is, if it had 
becne by fine. And these things, though they seem ancient, are 
necessarie notwithstanding to be knowne, as well for the knowledge 


of the common law, as for annuities and such like inheritances, as 


cannot be intailed withm the said statute, and therefore remaine 
at the common law. [2] If the king before the statute ef donte 


conditionalibus had made a gift to a man, and to the heires [19 b } . 


of his bodie begotten, the donee frost firolem suscitatam might 

have aliened as well as in the case of a common person. [k] But 

if the donee had no issue, and before the statute had aliened with 

‘warrantie, and died, and the warrantie had descended upon the 

king, this should not have bound the king of his reversion without 
| | assets ; 


(2) [See Note 110. } 4) [See Note 115 
(3) (See Note 111.] 5) [See Note 153. 


Sect. 13. 


2 ne mme = ee 


Lib. 1. Of Fee taile: 


assets ; but otherwise it wasin the case of a common person (1). 
[A Of the other side, if lands had beene given to.the king and to 
the heires of his bodie, he could not before issue have aliened in 
fee, but onely to have barred his issue as a common person might 
have dane, but not to have barred the reversion, for that should 
have beene a wrong in the case of a subject, and the king’s prero- 
gative cannot alter his case, nor make it greater than the donor 
gave unto him ; and it is a maxime in law, that the king can do 
no wrong. When all estates were fee simple, then were purchasers 
sure of their purchases, farmers of their leases, creditors of their 
debts, the king and lords had their escheats, forfeitures, wardships 
and other profits of their seigniories : .and for these and other like 
eases, by the wisedome of the common law all estates of inheritance 
were fee simple ; and what contentions and mischiefs have crept 
into the quiet of the law by these fettered inheritances, dailie ex- 
perience teacheth us (2). But see more of this matter in the 
aforesaid Chapter of Warrantie, Sect. 746. 


ss Common ley.”’ See for explication hereof, Sect. 170. 


4 Come afpiert her le rehereall de meeme le statute.” Here, by the 
anthoritie of our author, the rehearsall or preamble of a statute, is 
tobe taken for truth ; for it cannot be thought, that a statute, that 
is made by authoritie of the whole realme, as well of the king, as 


of the lords spirituall and tegpporall, and of all the commons, will. 


recite a thing against the truth. 


“Et cre fer cel statute tenant en taile est en 2. manners, scil. 
tenant en tayle generall, et tenant en tayle esheciall.” 

This division of an estate taile is perfect and sound ; for the 
membra dividentia, viz. generall and speciall, are converted properly 
with the thing defined, and they are proved by many authorities of 
Jaw, and approved of all learned men, and so are all the divisions 
through all his three bookes, which the studious and diligent 
reader will observe. And how excellent and difficult a thing it is 
to divide rightly and properly, especially in the law, the learned 
_do know. 

By this statute the land is as it were appropriated to the tenant 
in taile, and.to the heires of his body; and therefore [r] if an 
estate be made, either before or since the statute of 27 H.8 can. 10. 
to a man and the heires of his bodie, either to the use of another 
and his heires, or to the use of himselfe and his heires, this limi- 
tation of use is utterly voyde. For before the said statute of 27 
H. 8. he could not have executed the estate to the use; and so was 
it adjudged [+] in.an ejectione Arme between John Cowper, plaintife, 
and Thomas Franklin, &c. defendant (3). 


fs [See Note 114] 
2) Lord Coke in many other places case 6. Co. 40. a 

is very strong in his representation of the (3) [See Note 115.1 
inconvenienges produced by the statute de 


Sect. 13 


qu Fi. Com 


(Post. 393. 
370. b.) 


10. Co. $8. in Port. 
sas 


Doct. and Stuf. - 
lib. 3. où. 55. 


fete 


denis. See post. 370. b. and Mildmay’ 8 


Sect. 


Lib. 1. Cap. 2. 


Sect. 14, 


ENANT en taile generall est, 

lou terres ou tenements son dones 
a un home ct a ses heires de son corps 
engendres. En ceo cuscest dit generall 
taile, pur ceo que quelcunque feme, 
que tiel tenant espousa, (s’il avoit 
plusors femes, et per chescun de eux 
al ad issue) uncore chescun de les 
issues per possibilitie poit enheriter les 
tenements per force del done; pur 
ceo que chescun tiel issue cst de son 
corps engendre. 


EY new le maner est, lou terres 
ou tenements sont dones a un 
Jeme, et, ales heires de sa corps is- 
suants ; coment que el avoit divers 
barons, uncore Vissue, que el poet aver 
chescun baron, poit enheriter come 
suc en le taile per force de tiel done ; 
et pur ceo ticlx sont appelles 
generall tailes. 


Of Fee taile, 


Sect. 14, 15. 


15. 


ENANT in taile generall is, 
where lands or tenements are 
iven to a man, and to his heires 
of his bodie begotten. In this case 
it is said generall taile, because 
whatsoever woman, that such te- 
nant taketh to wife, (if he hath 
many wives, and by every of them 
hath issue) yet everie one of these 
issues by possibilitie may inherit the 
tenements by force of the gift; be- 
cause that everie such issue is of his 
bodie ingendred. 


N the same manner it is, where 
lands or tenements are given to 
a woman, and to the heires of her 
bodie; albeit that she hath divers 
husbands, yet the issue, which she 
may have by every husband, may 
inherit as issue in taile by force of 
this gift; and therefore such gifts 
are called generall tailes. 


Vid. Sect. %. 
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“« ERRES,” terra, in his generall and legall signification, (as 

hath been said before) includeth not onely all kinde of 
grounds, as medow, pasture, wood, &c. but houses and all edi- 
.fices whatsoever. Ina more restrained sense it is taken for arable 


ground. 


“< Tenemente,” tenementa. This is the only word which the said 
statute of W. 2. that created estates taile, useth; and it includeth, 
‘not only all corporate inhefitances, which are or may be holden, 
but also all inheritances, issuing out of any of those in- [20 a. 
heritances, or concerning, ot’ annexed to, or exercisible ° 
within the same, thongh they lie not in tenure, therefore all these 
without question may be entailed. As [”] rents, estovers, com- 
mons or other profits whatsoever, granted out of land; or uses, 
offices, dignities which concerne lands or certaine places, may be 
entailed within the said. statute, because all these favour of the 
realtie. But if the grant be of an inheritance merely personal, 
or to be exercised about chattels, and is not issuing out of land, 
nor concerning any land, or some certaine place, such inhicritances 
cannot be entailed, because they favour nothing of the realtie. 
But examples will illustrate and make this learning cleere. 

The writ of assise [u] was De libero tenemento, and made his 
pleint of the office of the fourth part of the serjeant of the com- 
mon place, and the writ adjudged good; and sceing that a man 
hath a freehold, liberum tenementum im it, by consequent it may 
be entailed 

The 


Lib. 1. 


[20. b] 


Of Fee taile. 


The office of the keeping of the church of our lady of Léncolne 
was intailed, and a formedon there brought upon that gift of the 
office by the issue in taile. The [xr] office of the marshall of 
Engiand intailed (1). The [y] office of one of the chamberlains of 
the exchequer intailed. 1 H. 7. 28. The office of a forrestership 
intailed. 4H.7.10. 9 #. 4.56.6. Charters intailed (2). 19 H. 
8.3. Ube intailed. Nomination to a benefice intailed. 

Also a name of dignitie may be intailed within the statute, [a] as 
dukes, marquesses, earles, viscounts, barons; because they be 
named of some countie, mannor, towne, or place (3). If the 
issue in taile [6] in a formedon in the deacender be barred by a false 
verdict, his release is no barre to his issue, albeit the action is at 
the common law. 

The like law is of a writ of errour. 3 Eliz. Dyer 188. Ifa gift 
in taile be made with warrantie, the dontc releases the warrantie, 
this shall not bind the issue in taile ; for to all these cases and the 
like the said statute doth extend. | 

But if I grant to a man, and to the heires of his body, to bé 
keeper of my hounds, or master of my horse, or to be my faulconer, 
or such like, with a fee therefore, yet these cannot be intailed 
within the said statute, for that they be not issuing out of tenements, 
nor annexed to, or exercisible within, or concerning lands or tene- 
ments of freehold or inheritance, but concerning chattcls, and sa- 
vour nothing of the realtie. And so it is, if I by my deed for me 
and my heires grant an annuitie to a mah, and the heites of his 
body, for that this only chargeth my person, and concernetli no 
land, nor savoureth of the realtie (4). In all these cases he hath a 
fee conditionall, as they were before the statute, and the grantce 
by his grant or release may barre his heire, as he might have done 
at the common law, for that in these cases he is not restrained by 
the said statute (5). 

“ Et a ses heires de son corps engendres.” In gifts in taile these 
words (Acires ) are as necessary, as in feoffments and grants ; for 
seeing every estate taile was a fee simple at the common law, and at 
the common law no fee simple could be in feoffements and grants 
without these words (heires ), and that an estate in fce taile is but 
a cut or restrained fee, it followeth, that in gifts in a man’s life-thné 
no estate can be created without these words (heires_), unléssé it be 
in case of frankmarriage, as hereafter shall be shewed. And where 
Littleton saith (heires ), yet (hcire) in the singular number in a 
speciall case may create an estate taile, as appeareth by 39 
Ass. p. 20. hereafter mentioned (1). And yet if a mar give 
lands to 4. et heredibus de corfiore suo, the remainder to Z. i 
Jorma predictd, this is a good estate taile to B. for that in formé 
fredictd do include the other. If a man letteth fands to A. for life, 
the remainder to B. in taile, the remamder to C. in formé jiredictd, 
this remainder is void for the inceftaintic. But if the remainder had 
beene, the remainder to C. in eddem for'md, this had beene a good 
estate taile ; for idem semper firoximo antecedenti refertur. If 
a man give lands or tenements fo a man, ef semtiné suo or exitibus 
vel firohbus de corpore suo, toa man, and to his seed, or to the 

issues 


(1) [eee Note 116.7 
(2) [See Note 117. 
(3) [See Note 118. 
(4) [See Note 119.] 
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Cap. 2. 


Of Fee taile. Sect. 15, 16. 
issues or children of his body, he hath but an estate for life; for 
albeit that the statute provideth, that voluntas donatoris secundizm 
Sormam in chartd dont sui manifestée exfiressam de cætero observetur, 
yet that will and intent must agree with the rules of law. And of 
this opinion was our author himselfe, as it appeared in his learned 
reading afore-mentioned upon this statute, where he holdeth, if a 
man giveth land to a man ef exitibue de corfiore suo legitimè pfro- 
creatis, or semini suo, he hath but an estate for life, for that there 
wanteth words of inheritance (2). 

“ De son corfis.” These words are not so strictly required but that 
they may be expressed by words that amount to as much: for the 
example that the statute of W. 2. putteth hath not these words (de 
corfore ) but these words fhæredibus ) viz. Cum aliquis dat terram 
stam alicui viro et cjus uxort et heredibus de ifisis viro et muliere 
hrocreatis. If lands be given [c] to B. et heredibus quos idem B. de 
hrimé uxore sud legitime firocrearet, this is a good estate in especiall 
taile (albeit he hath no wife at that time) without these words (de 
corfore). So it is [d] if lands be given to a man, and to his heires 
which he shall beget of his wife, fe) or to a man ef heredibus de 
carne sud, or to a [f | man et hercdibus de se. In all these cases 
these be good estates in taile, and yet these words de corpore are 
omitted. 

It is holden [g] by some opinions, that if there be grandfather, 
father and sonne, and lands are given to the grandfather, and to 
his heires begotten by the father, the father dyeth, the grandfather 
dyeth, the sonne is in as heire to the grandfather begotten upon the 
body of his father, and the wife of the grandfather in that case shall 
be endowed. But certaine it is, that in some cases one shall have 
the land fer formam doni that is not issue of the body of the donee, 
which see Section 30. 

‘© Engendres.’ This word may in many cases be omitted or ex- 
pressed by the like, and yet the estate in taile is good: as, heredibus 
de carne, hæredibus de se, heared’ quos sibi contigerit, tc. as is afore- 
said ; and where the word of Littleton is, ingendred, or begotten, 
procreatis, yet if the word be procreandis, or quos procreaverit, the 
estate in taile is good ; and as frocreatis shall extend to the issues 
begotten afterwards, sofrocreandis shall extend to the issues be- 
gotten before (3). 


Sect. 16. 


ENANT en taile speciall est, lou 

M. terres ou tenements sont dones a 
un home et a sa feme, et a les heires 
de lour deux corps engendres. En 
tiel case nul poet inher.ter per force 
de le dit done, forsque ceux que sont 
ingendres perenter cux deux. Et est 
appelle speciall taile, pur ceo quesila 
Jeme 


(2) [See Note 121.] 


TNT in taile speciall is, 
where lands or tenements are 
given to a man and to his wife, and 
to the heires of their two bodies be- 
gotten. In this case none shall in- 
herit by force of this gift but those 
that be engendered between them 
two. And it is called especiall taile, 

because 


(3) [See Note 122.] 


Lib. 1. Of Fee taile. Sect. 16. 


Jeme decy, et il prent auter feme, et because if the wife die, and he 
adissue, l’issuedelsecondfemeneserra taketh another wife, and have issue, 
jammes inheritable per force detiel the issue of the second wife shall 
done, ne auxy Vissue del second baron, not inherite by force of this gift, 
si le primer baron device. _ nor also the issue of the second hus- 
band, if the first husband die. 


“s UN home et an feme,” [a] Then put the case that lands be [91,5 B-7.10 
given to a man and a woman unmarried, and the heires of  Formdon So. 
their two bodies: for the apparent possibilitie to marry, they 
have an estate taile inthem presently. [6] So it is where lands be (3) 10. Co. 120. 
given to the husband of 4. and to the wife of B. and the heires of Shudley caste | 
their bodies, they have presently an estate in taile, in respect of 34: Ass PI. 1, 


the possibilitie. 


it is good for the possibilitie. But put the case that the premises F.N.B. 206. b. 
and the Aabendum be in other manner than Littleton hath put, and PS As.) 
[21 a ] let us see what the law is in these cases. [c](1) Asif [e]31H.6.7. 
° “J a maninthe premisses give lands to another and the {r,s sid. 7e 

56 


If a feme sole doenfeoffe a married man causé matrimonii prelocuti, (Piowd. 5. 
beires of his bodie, Aabendum to him and his heires for ever; it 8. Co. 
howd. 


hath beene holden that in this case he hath an estate tuile, anda _ Pp 147, 
fee simple expectant. And so (it is said) wice versé, if lands be 20) Ar. 
given to a man and to his heires in the premisses, habendum to him 
and the heires of his bodie, that he hath an estate taile, and a fee 
simple expectant. But vid. lib. 8. fo. 154. b. otherwise resolved, 
ut fatet ibi (2). [d] If lands be given to B. and his heires, to [4] | $0 As. Ase 
have and to hold to Z. and his heires, if B. have heires of his . 14. 97. Ase. 15. 
bodie, and if he die without heires of his bodie that it shall revert 2450 

| to the donor, this is adjudged an estate taile, and the reversion in Cro Jam. 695. 
the donor. [e] For voluntas donatoris in charté doni sui manifestè Tel ten 


exfitessa observetur; and therefore in the case next precedent, if 
these or the like words be added (and if he die without heires of 
his bodie, that the lands shall revert to the donor), that then the 
habendum shall by authoritie of divers bookes be construed upon the 
whole deed, to be a limitation or a declaration, what heires are 
meant in the premisses to inherit, and that in that case the rever- 
sion is in the donor (3). . 
(/] If aman make a charter of feoffment of an acre of land to Cf 12H. 6 28. 
A.and his heires, and another deed of the same acre to 4. and the (vid. 6. Co. 85. 
heires of his bodie, and deliver seisin according to the forme and Mb si 
effect of both deeds, in this case he cannot take a fee simple onely, 
as some hold, for that liverie was made according to the deed in 
taile, as well asto the charter in fee, neither can the livery enure 
| onely to the deed of estate taile with a fee simple expectant, for 
that liverie was made as well upon the deed in fee simple, as the 
deed in taile. Therefore others hold, that in that case it shall 
enure by moities, that is, to have an estate taile in the one 
moitie, with the fee simple expectant, and a fee simple in the 
other moitie ; and so the liverie shall. worke immediately upon both 


8 


deeds (4). 
(1) [See Note ore (3) [See Note 125. 
| (2) [See Note 124. (4) fee Note 126. 
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Sect. 17. 


N mesme le maner est, lou tenc- 
BZ 'Aéments sont dones per un homea 
un auter ove un feme, que est la file 
ou cousin al donourenfrankmariage, 
le quel done ad un enheritance per 
ceux paroly (frankmaviuge) a ceo 
annexe, coment que ne soit expresse- 
sment dit ou reherce en le done, 
cestascavoir, que les donees averont 
les tenements a eux et a laur heires 
perenter eux deux engendres. Et ceo 
est dit especial taile, pur ceo que Vissue 
del second feme ne poit inheriler, 
fFc, ° | 


N the same manner it is, where 
tenements are given by one man 

to another with a wife (which is the 
daughter or cousin to the giver) in 
frankmariage (5), the which gift 
hath an enheritance by these words 
(frankmariage) annexed unto it, al- 
though it be not expresly said or 
rehearsed in the gift (that is to say) 
that the donees shall have the tene- 
ments to them and to their heires 
betweene them two begotten, And 
this is called especial taile, because 
the issue of the second wife may not 
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(5) Before or after marriage. Dy. 147. 


_ thereunto, there they create but an estaste for life. 


inherit. 


ts UN home ove un feme." Albeit the gift is made of the 

land to the man with his daughter, &c. yet is the gift good 
to them both in speciall taile, and therefore, that of Stephen de la 
More in{g}5 E.3.is very remarkable, where the case was, that 
Robert gave the reversion of lands which Agnes his wife did hold 
for her lifeto Stephen de la More, habendum fost mortem dicta 
Agnetis in liberum maritagium cum Johannd Ald ejusdem Roberti, 
and it is adjudged that it is a good estate taile, Wherein three 
things are to be observed: first, that Joane the daughter took with 
her husband an estate in especiall taile, albeit she were named but 
under a cum, viz. cum Johanné, &c. (7). 2. That cum doth come 
after the habendum, for that it is all but one sentence. 3. That 
these words, ia liberum maritagium, doe create an estate of inheri- 
tance in especiall taile, as Littleton saith, le donee ad un in- [21 b 
keritance per reason de ceux parolx ( frankmariage) a ceo LT J 
annexe,coment que ne soit exfiressement dit, Or. But thishad need 
of some interpretation, for if lands be given by these words (in 
frankmariage), according to the rules of law, then do these words 
create an estatc of inheritance in speciall taile: for the considera- 
tion of marriage is in that case more favoured in law, than any 
other consideration, But though the gift be in these words, yet if 
it be not censonant to the ruies of law in other things requisite 
And therefore 
to speak once for all, four things be incident to a frankmariage, 


+ First, that it be given for consideration of marriage either.to a 


man, with a woman, or, as some have held to a woman with a mah, 
For in [2] 6 E. 3. 33. in Péers de Saltmarsh his case, a man gave 
land to his sonne in frankmariage ; and #étz. N. B.172. taketh 
the law ao also: and 7 Æ. 4, 12. fer Moyle against a new opinion 
in temps Il 8. Br. tit, Fraukmariage, the former bookes being 

nof 


(6) The case is 4 E. 3. 4, Hal. MSS. 


Me MSS.—See agc. post. 31. b. and (7) [See Note 127.) 
a. 2 . 
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Lib, 1. Of Fee taile. 


not remembred. Secondly, that the woman or man that is the 
cause of the gift [2] be of the blood of the donor; but it may be 
made as well after marriage as before, and it may be made with a 
widow, &c. Thirdly, if the gift be made of sucha thing as lyeth 
in tenure, that the donees hold of the donor at the time of the 
estate in frankmariage made. A rent service [k] may be given in 
frankmariage, because it may be holden. And so may a rent 
charge or rent secke, as Fitz. NV. B. holdeth, and it appeareth in 
our bookes that a common was granted in frankmariage. (1) 
Fourthly, that the donees shall hold freely of “2 donor till the 
fourth degree be past. And therefore if land be ,. en to a woman, 
with a sonne of the donor in frankmariage, there passeth an inhe- 
ritance; but if the donee that is the cause of the gift be not of the 
blood of the donor, then there passeth but an estate for life if livery 
be made. Also if [/] lands be given to a man with a woman of the 
blood of the donor in liberum maritagium, the remainder in fee 
either to a stranger or to the donees, they have no estate taile, 
because there is no tenure of the donor (2); but if [7] in that case, 
the remainder had beene limited to another in taile reserving the 
reversion in fee to the donor, there the said words (in liberum mari- 
tagium ) create an inheritance, because the donees hold of the donor. 


And this is the cause that it is holden, that a man cannot devise aio.) 


land in frankmariage because the donee cannot hold of the donor. 
And cesty gue use before the statute of 27 H. 8. could not have made 
a gift in frankmariage, because the reversion was in the feoffees. 
{#] And if the donor doth give lands in 4éberumn maritagium reserv- 
ing a rent, this reservation shal} take no effect till the fourth degree 
be past, but the frankmariage is good; for if the reservation 
should be good, then could not the donees have an estate taile for 
want of the words of the heires of their bodyes (3). 


“ En frankmariage.” Liberum maritagium, free marriage. 
Meritagjum is taken for fee taile, and divideth maritagium into 
liberum et servitio obligatum: and herewith agreeth Bracton [0] 
lib. 2. cap. 34. and 39. Maritagium est aut liberum aut servitio 
obligatum, and lib. 2. ca. 7. nu. 3. and 4. Liberum maritagium 
dicttur, ubi donator vult quod terra sic data quieta sit ct libera ab 
omni secular} servitio. And so, before Bracton, said Glanvill, lib. 7. 
ca. 18. Maritqgium autem aliud nominatur kberum aliud servi:io 
obnoxium. Liberum dicitur maritagium, quando aliquis liber homo 
aliguam partem terre su@ dat cum aliquâ muliere in maritagium,ita 
guod ab omni servitio terra illa sjt quieta, &%c. And after both of 
them Fleta that followeth them both, lib. 3. cap. 1. saith, est autem 
gquoddam maritagium liberum ab omni servitio solutum donatori vel 
cjusheredi, tc. Et est stmiliter maritagium servitio oblivatum et 
oneratum, &'c. And these words (fin liberum maritagium) are such 
words of art, and so necessarily required, as they cannot be ex- 
pressed by words equipollent, or amounting to as much. As if a 


man give lands to a man with his daughterin connubio soluto ab omné - 


servitio, Sc. yet there passeth in this case but an estate for life ; for 
seeing that these words (in liberum maritagium ) create an estate of 
inheritance against the generall rule of law, the law requireth that 

| they 


(1) [See Note 1291 (3) [See Note 130.] 


(2) [See Note 129. 
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Cap. 2. Of Fee taile. Sect. 17, 18. 


they should be legally pursued. But then it may be demanded, if 
a man had piven lands at the common law, in libero maritagio, 
whether had the donees a fee simple without these words (heires), 
for that it appeareth by that which hath beene said before, that all 
gifts in taile were fee simple at the common law, and that the 
statute of W. 2. did not create any estate in fee taile, but out of an 
estate in fee simple. To this it is answered, that these words (in 
liberum maritagium ) did create an estate in fee simple at the com- 
mon law: and itis holden in 31 Æ. 3. gard. 116. Per ceux farolx 
in frankmartage les donees averont les terres a eux et a lour heires 
herenter eux engendres, et ceo est dit especial taile. But yet betweene 
donees in frankmariage and other donees in speciall taile there be 
many hotable diversities. If the king give land to a man and a 
woman, and the heires of their two bodies, and the woman die 
without issue, yet shall the man be tenant in taile afrce fossibiktie. 
But if the king give land toa man with a woman of his kindred 
in a frankmariage, and the woman dyeth without issue, the man in 
the king’s case shall not hold it for his life, because the woman was 
the cause of the gift; but otherwise it is in the case of a 29. a ] 
common person, if lands be given to a man and a woman [ o_o 
m especial! taile, and they are divorced causd frecontractés, both 
shall hold the lands for their lives; but in [2] case of frankmariage 
if they be so divorced, the woman shall enjoy the whole land, be- 
cause she was the cause of the gift (1). If lands holden in socage 
[9] be given in especial] taile, and the donees die the issue being 
within the age of 14 yeares, [r] the next of kinne of the part of 
the father or of the part of the mother which can hap the custody 
shall have it, but in case of frankmariage the heire of the part of 
.the mother shall have it, because as it hath been said she was the 
cause of the gift. 


Sect. 18. 


T nota, quod hoe verbum (Tal- 

liare) idem est quod ad quandam 
certitudinem ponere, vel ad quod- 
dam certum hereditamentum li- 
mitare. Et pur ceo que est limit et 
mis en certaine, quel issue inheritera 
per force de tiels dones, et come longe- 
ment l’enheritance endurera, il est ap- 
pelle en Latin, feodum talliatum,i.e. 
hereditas in quandam certitudinem 
limitata. Car si tenant in general 
taile morust sans issue, le donor ou ses 
heirs potent entrer come en lour re- 
version. 


(1) Keilw. 104. b. Aceord. Hal. MSS. See also 


acc. Perk. Sect. 258. ” 


ND note, that this word (Tat- 
liare) is the same as to set to 

some certaintie, or to limit to some 
certaine inheritance. And for that 
it is limited and put in certaine, 
what issue shall inherite by force of 


such gifts, and how long the inhe- 


ritance shall indure, it is called in 
Latine, feodum talliatum, i. e. hœre- 
ditas in quandam certitudinem limi- 
tata. For if tenant in generall taile 
dieth without issue, the denor or his 
heires may enter as in their rever- 
sion (3), 


“RT 


(3) (See Note 152.] 


sms} 


Lib. 1. Of Fee taile. 


“ ZT nota.” This in our author, throughout his three boookes, 

betokens some notable point of instruction worthy of more 
speciall observation, which is often [s] used by him, as you may 
perceive by the Sections noted in the margent (2). 


Sect. 18, 19. 


(Ante 17. b.) 


04. 108. 114. 


90. 1 . 
116. 147. 160. 161, 108. 170. 183. 254. 279. 346. 387. 48%. 407. 618, 610, G97. 64%. 070. 082. 684. 711. 717. 719. 738. 


“ Feodum tailiatum, i.e. hereditas in quandam certitudinem Emi- 
tata.” Here our author doth interpret what feodum talliatum is. 
Of all the estates taile most coarcted or restrained, that I finde in 
our bookes, is the estate taile in 39 Ass. Pl. 20. where lands were 
given to a man and to his wife and to one heire of their bodies 
lawfully begotten, and to one heire of the body of that heire only ; 
this case being adjudged in the point is an exception (some say) 
out of the generall rule put before by Littleton, Sect. 13. that ail 
estates taile were fee simple at the common law; for (say they) 
by this limitation (heredi) in the singular number the donees 
had not had a fee simple at the common law. Vide Registrum 
Judictale, fo. 6. a gift made to a man ef hæredi masculo de corpore 


guo (4). 
Sect. 19. 





mesme le maner est del tenant 
en special taile, &c. Car en ches- 
cun done en le taile sauns pluis ouster 
dire, le reversion del fee simple est en 
ledonor. Et les donees et lour issues 
ferront al donor et a ses heires autielx 
services, come le donor fait a son seig- 
nier prochein a luy paramount, fors- 
prise les donces in frankmarriuge, les 
queux tiendront quietment de chescun 
manner de service, sinon que soit per 
fealtie, tanque le quart degree soit 
passe, et apres ceo que le quart degree 
soit passe Vissue en le cinque degree, 
tt issint ouster Vauters des issues 
apres luy, tiendront del done ou ses 
heires come ils teignont ouster, come 
ler avant dit. 


N the same manner it is of the 
tenant in especiall taile, &c. For 
in every gift in taile without more 
saying, the reversion of the fee simple 
is in the donor. And the donees and 
their issue shall do to the donor, and 
to his heires the like services, as the 
donor doth to his lord next para- 
mont, except the donees in frank- 
marriage, who shall hold quietly 
from afl manner of service (unlesse 
it be for fealtie) untill the fourth 
degree is past, and after the fourth 
degree is past the issue in the fift 
degree, and so forth the other issues 
after him, shall hold of the donor or 
of his heires as they hold over, as 
before is said. 


(2. Intt. 331. 333.) 


“ N chescun done en taile sane filuis ouster dire, le reversion del 
ee simple est en le donor.’ This is wrought by the con- 
struction of the statute of W. 2. cap. 1. which hath turned the fec 
simple of the donee into a particular estate of inheritance, and the 
possibility of the donor, to a reversion in him expectant upon the 
[22 b ] estate taile, so as there be two inheritances of one land : 
* ‘+4 yet this was doubted in our bookes [#] and there resolved 
according to Litticton. But I see no cause wherefore that point 
should be drawne in question, for at the same session of parliament 
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QG) By what words a reversion will 
pass, see Vin. Abr. Reversion G. and Com. 
Dig. Estates B. 12. 

(2) Vid. 3. & 4 P. & AL Dy. 134 


Of Fee taile. 


-(in which the statute de donis conditionalibus was made) viz. ca. 3. 
it is expresscly said, vel fer donum in quo reservalur reversio, so as 
by the judgment of the same parliament a reversion was settled in 
the donor. 


Cap. 2. | 


“ Le reversion del fee simple eat en le donor.” A reversion is (1) 
where the residue of the estate always doth continue in him that 
made the particular estate, or where the particular estate is derived 
out of his estate, as here in the case of Litt. Tenant in fee simple 
maketh gift in taile, soit is of a lease for life, or for yeares. If 
a man extend lands by force of a statute merchant, staple, recogni- 
zance or elegit, he leaveth a reversion in the conusor. But since 
Littletcn wrote, the description must be more large upon the statute 
of (a) 27 H.8. for at this day, if a man seised of lands in fee 
make a feoffment in fee, (and depart with his whole estate) and li- 
mit the use to his daughter for life, and after her decease, to the use 
of his sonne, in taile, and after to the use of the right heires of 
the feoffor: in this case, albeit he departed wich the whole fee 
simple by the feoffment, and limited no use to himselfe, yet hath he 
a reversion (2) ; [5] for whensoever the ancestor takes an estate for 
life, and after a limitation is made to his right heires, the right 
heires shall not be purchasors. And here in this case when the li- 
mitation is to his right heires, and right heire he cannot have dur- 
ing his life (for non est heres viventis) the law doth create an usc in 
him during his life, untill the future use commeth iz esse, and con- 
sequently the right heires cannot be purchasors; and no diversitie 
when the law creates the estate for life, and when the party. And 
all this was adjudged betweene [c] Fenwicke and Mitford in the 
king’s bench, and if the limitation had been to the use of himselfe 
for life, and after to the use of another in taile, and after to the use 
of his owne right heires, the reversion of the fee had been in him, 
because the use of the fee continued over in him (3) ; and the sta- 
tute doth exccute the possession to the use in the same plight, qua- 
litie, and degree, as the use was limited. 

[a] If a man make a gift in taile, or a lease for life, the remain- 
der to his own right heires, this remainder is void, and he hath the 
reversion in him, for the ancestor during his life beareth in his body 
(in judgment of law) all his heires, and therefore it is truly said, 
that Aæres est farsantecessoris. And this appeareth in a common 
case, that if land be given to a man and his heires, all his heires 
are so totally in him, ashe may give the lands to whom he will. 

[e] So it is if a man be seised -of lands in fee, and by Indenture 
make a lease for life, the remainder to the heires male of his owne 
body, this is a void remainder ; for the donor cannot make his own 
right heire a purchaser of an estate taile without departing of the 
whole fee simple out of him (4): as ifa man make a feoffment in 
fee to the use of himselfe for life, and then to the use of the heires 
male of his body, this is a good estate taile executed in himselfe, 
and the limitation is good by way of use, because it is raised out of 
the state of the feoffees, which the feoffor departed with, and that 


by lerd Hale in the next note, and also 
ante 12. b. and note 2. there. 

(3) [See Note 134.1 

(4) [See Note 135. 


contra. Hal. MSS. But see the case cited 


Sect. 19. 


| Lib. I. Of Fee taile. 
is apparent, fora limitation of use to himselfe had withdut question 
beene good. 

{ / ] If a man make a feoffment in fee to the use of himselfe in 
taile, and after to the use of the feoffee in fee, the feoffce hath no 
reversion, but in nature of a remainder, albeit the feoffor have the 
estate taile executed in him by the statute, and the feoffee is in by 
the common law, which is worthy of observation. 

[23. a. ] . To conclude this point, [g] whosoever is seised of land, 
ath not only the estate of the land in him, but the right 
to take profits, which is in nature of the use, and therefore when 
he makes a feoffment in fee without valuable consideration to di- 
vers particular uses, so much of the use as he disposeth not, is in 
him as his ancient use in point of reverter. As if a man be seised 
of two aeres, the one holden by knights service by prioritie, and 
the other by knights service holden by posterioritie, and maketh a 
feoffment in fee of both acres to the use of himselfe and his heires, 
the old use continues in him, and the prioritie and posterioritie re- 
maine. So it is of lands of the part of the mother, the use shall goe 
to the heire of the part of the mother, which could not be, if it 
were not the old use, but a thing newly created. The like law of 
lands of the custome of Borough-English, Gavelkind, &c. (1). 


“ Les donces et lour issues ferront al donor et a ses hetres autiels 
services, come le donor fuit a son seignior firochcinea luy faramount.” 
The reason of this is, that when by construction of the said statute 
there was a reversion settled in the donor, for that the donce had 
an estate of inheritance, the judges resolved that he should hold of 
bis donor, as his donor held over (2); as if the tenant had made a 
feoffment in fee at the common law, the feoffee should have holden 
of the feoffor as he held over, and before the statute of FV. 2. the 
donee had holden of the donor as of his person, and now of him as 
of his reversion: but if a man make a lease for life, or years, and 
reserve nothing, be shall have fealtie only and no rent, though the 
lessor hold over by rent, &c. And this, that ZLiréleton saith, is 
regularly true, if the donor makcth no speciall resérvation, for 
then the speciall reservation excludes the tenure which the law 
would create. As if tenants by knights service maketh a gift in 
taile reserving fealtie and rent, the donte shall hold in socage, by 
fealtie and rent, and not by knights service (3). But if a man 
hold land of the king in grand serjeantie, and maketh a gift in taile 
generally, in this case the donee shall not hold of the donor by 
grand serjeantie, because no man can hold by grand serjeantie, but 
of the king only, as hereafter shall be said; and therefore seeing 
grand serjeantie doth include knights service, he shall in that case 
hold of the donor by knights service. If a man scised of land in the 
right of his wife holden by knights service giveth the same lands 
in taile generally, the donee shall not hold of him by knights 
service, because his wife held the land, and he had nothing but in 
her right. And in that case the baron hath gained a new reversion 
“ vrong, and therefore such a donee shall doe fealtie only (4). 

'. seised of two acres of land, holdeth the one of ZB. by knights 
rice, and twelve pence rent, and the other of €. in socage and 
pennie rent, and makes a gift in taile of beth acres without any 
resse reservation of any tenuré. In this case the donor hath but 

ent 


| [See Note 136.] (3) [See Note 158.1 
(2) [See Note 1$7.] (4) (See Note 1:94 
Le Ey 10 ' 


Sect. 19. 


Cf] 20 Eliz. 
Dier. 


Ce] 18 FH. 7. 6. 
28 H. 8. Dier. 
12. 


(3 Co. $1. h. 
Cro. Jam. 20). 
Post. 271. be) 


56, 57, 58. 77, 
78. 4. Co. i. 
6. Co. 34. 3. 


(Post. 143. 4.) 


(2. Ro. Abi 
501.) 


(Doct. Wye 
oe 


Lib. 1. Cap. 2. 


Of Fee taile. / 


Sect. 19, 20, 


one reversion. And yct he shall make several avowries, because « 


(2. Ro. Abe. 
501.) 


49 E.3. 1¢. 


Braeton lib. 3. 
fo. 21. 

Britton ©. £19. 
Fleta jib. $. 

tap. 11. & lib. 6. 
ve 3. 

Vid. Sect. 17. 30. 


€Attte 11. b. 
Puet. 17842-) 


- our author here yeeldeth (6). 


there be severall tenures created by law in respect of the severall 
tenures over: and the avowrie is made in respect of the tenures. 

Lord, mesne and tenant, the tenant holdeth by four pence, and 
the mesne by twelve pence, the tenant makes a gift in taile without 
reserving any thing, by reason whereof he holdeth by foure pence, 
in respect of the tenure over. Afterwards the reversion escheats, 
now shall the donce hold by twelve pence, for the mesnaltie which 
was four pence is extinct, and the law reserved the tenure upon the 
gift in taile, in respect of the mesnaltie, arfd when the mesnaltie is 
extinct, the former rent between the donor and donee is extinct 
also; and then by the same reason that the donee shall take advan- 
tage, if the donor by release or confirmation had holden by lesser 
services, by the same reason he shall be prejudiced, when he holdeth 
by greater services (5). 


‘€ Forsfrise lea donces en Frankmarriage.” it is to be understood, 
that although the land be given tn liberum maritagium, in free 
marriage generally, vet first the law doth make a limitation of this 
word (free), viz. till the fourth degree be past, for the reason that 
And 2. albeit it be free marriage, 
yet the donees and their issues untill the fourth degree be past shall 
do fealtie, for that is incident to everie tenure (except frankeal- 
moigne) and cannot be separated from it, and therefore the donees 
and their issues shall hold it as freely till the fourth degree be past 


as the donor can make it. See more of this in the Chapter of 
Frankalmoigne. 


Sect. 20. 


T les degrees en frunkmarrlage 
Mf serront accompts en ticl munner, 
scil. de le dorior a les donecs en frank- 
marriage le primer degree, pur ceo 
que la feme que est une des donces co- 
vient estre file, soer, ou autre cousin u 
le donor. Et; de les donees ianque a 
lour issue il serra accompt le second 
degree, et de lour issue tangue a son 
issue le tierce degree, ct issint ouster, 
&c. Et la cause est, pur cco que apres 
chescun tiel done, les issues queux 
veignont de le donor, et les issues 
queux ceignont de les donees apres 
le quart degree passe de ambideux 
parties en tiel forme d'estre accompt, 
poyent enter eux per la ley de saint 
esglise entermarie. Et que le donee 
en frankmarriage serra dit le prime 
degree de les quart degrees, home poit 
- Teier 
(5) Vid. Keilw. 125. 199, Hal, MSS. 

(6) [See Note 140,] ’ 


ND the degrees in frankmar- 
riage shall be accounted in this 
manner, viz. from the donor to the 
donees in frankmarriage the first 
degree, because the wife that is one 
of the donees eught to be daughter, 
sister, or other cosen to the donor. 
And from the donees under their 
issue shall be accountod the second 
Alegree, and from their issue unto 
their issue the third degree, and so 
forth. And the reason is, becausc 
that after every such gift, the issues 
of the donor, and the issues of the 
dotices after the fourth degree past 
of both parties in such forme to 
be accounted, may by the law of 
the holy church entermarie (4). 
And that the donee in frankmar: 
triage shall be said to be the first de- 
gree 


(1) [See Note 141. 


Lib. 1. 


ceier en un plee sur un breece de droit 
de garde, P. 31 E. 3. lou le pl. 
counta que son tres-aiel fuit seisie de 
certe terre, Etc. et ceo tenust dun 
autre per service de chiraler, €c. quel 
dona la terre a un Rafe Holland 
ga esque su soer en frankmarriage, 
c. 


Of Fee taile. 


Sect. 20, 
gree of the foure degrees, a man 
may seein a plea upona writ of 
right of ward, P. 31. E. 3. where the 
pl. pleadeth that his great grandfa- 
ther was seised of certaine lands, &e. 
and held the same of another by 
knights service, &e. who gave the 
land to one Raphe Holland with his 


sister in frankmarriage, &e 


HERE Littleton saith [a] that the donces in frank- 

[23 b 7] marriage shall hold by fealtie only untill the fourth de- 
‘+ gree be past, and then the issue in the fift degree shall hold 

, of the donor as the donor holdeth over. [4] Vide Bracton ubi 
eufira, Ita quod ille cui terra sit data fuit, nullum inde faciat scrvt- 
tium usque ad terttumheredem, ct usyue quartum gradum,ita quod 
tertiug heres sit inclusus. And herewith also agreeth Fleta ubi 
supra. Andthe [c] learning of degree set out in the civil and 
canon law (wherein I find some difference) is worth the knowledge, 
to the end that Littleton and the law jn this case may the better be 
Rule. 1] understood, which I will divide into certain rules ; whereof 
the first is, that a person added toa person in the line of 
consanguinitie maketh a degree. And it is to be understood, that 
a line is threefold, viz. the line ascending, descending, and col- 
lateral. And first for example, of the ascending line, take the 
sonne and add the father, and it is one degree ascending; add the 

,Srandfather to the father, and it is a second degree ascending. 

# So as how many persons there be, take away one, and you have 
the number of degrecs. If there be foure persons it is the third de- 
gree, if five the fourth, for one must exceed, and then you have the 
degree. Likewise by the descending, take the father, and add the 
sonne, and it is onc degree ; then take the sonne and add the grand- 
ehild, and itis the second degree; and solikewise further. Where- 
in observe that the father, son and grandchild, albcit there are 
three persons, yet they make but two degrees, because (as it hath 
been said) one must exceed for making a degree. 

æ It is to be noted, that in every line the person must be reckoned 
from whom the computation is made. And there is no difference 
between the canon and civil law in the ascending and descending 
line (2) ; for those whom the civilians do reckon in the second &e- 
gree, the Canonists do reckon in the first (5); aud those whom they 

[2 4. a J place in the fourth, these place in the second. Therefore if 
" "J we will know in what degree two of kindred do stand ac- 
cording to the civill law, we must begin our reckoning from one, by 
ascending to the person from whom both are branched, and then by 
descending to the other to whom we do count, and it will appeare 
in what degree they are. For example, inbrothers and sisters sonnes, 
take one of them and ascend to his father, there is one degree from 
the father to the grandfather, thatis the second degree ; then descend 
from the grandfather to hjs sonne, thatisthe third degree; ther 
from his sonne tohis sonne, that is the fourth. But by the canon law there 
is 


(2) The words but in the collateral line 
there ig seem necessary to the sense of this 


passage ; and though not to be found in _ (3) [See Note 112] 


mm" ie ae i 


any edition of lord Coke’s 
were probably omitted by mistake, 


[a] Vide Sect. 
17. 19. 138. 263, 
269. 271. 733. 


[6] Glanvill. 
hb. 7. cap. 18. 
Bract. lib. 2. 
fol. 21. 

Britton e. 119. 
Fleta lib. 3. 

e. 11. & lib, 6. 
cap. 2. 

[c] Vid. 10 E. 3%. 
tit. avowry 157, 
31 E. 3. cessavit. 
32. 31 E. 3. | 
gard. 116. 

21 H. 7. 30. 


@lwd. 4443 


(Vid. Stat, 


32 H. 8. cap. 883° 


ot suarriages. 
2. Inst. 683. 

25 LB CPS 
22.) “ie 


(Plowd. 444) 


Commentary 


ft nn 


Gib. I. 


(A Brit. c. 119. 
Accord. Filet. 
lib. 3. ca. 11. 

& lib. 6. e. 2. 


(4% H- 8. ça. 38. 


Cap. 3, Of Fee taile, Sect. 20, 21, 


is another cemputation, for the canonists do evcr begin from the 
stocke, namely, from the person of whom they do descend; of whose 
distance the question is. For example, if the question be, in what 


. degree the sonnes of two brothers stand by the canon law, we must 


begin from the grandfather and descend to one sonne, that is one 
degree; then descend to his sonne, that is another degree; then 
descend againe from the grandfather to his other sonne, that is one 
degree ; then descend to his sonne, that is a second degree; so in 
what degrec either of them are distant from the common stocke, in 
the same cegree they are digtant, betweene themselves: and if they 
be not equally distant, then we must observe another rule. In what 
degree the most remote is distant from the common stocke, in the 
same degree they are distant betweene themselves, and so the most, 
remote maketh the degree. And albeit the donee be a cousin in the 
third or fourth degree from the donor, yet in this computation it 
inaketh the first degree : gradus dicitur à gradiendo, quia gradicndo 
ascenditur et descenditur. And thus much of the civile and canon 
law is necessarie tothe knowledge of the common law in this point 
(1): and herewith agreeth our author in the words following. 


“ Les issues quex vignont de le donor, et les issues queux veignont 
de lesdonces apres le 4.degree fasse d’ambideux parties in tielforme 
d’eatre account, fuient enter eux her ley de saint esglise entermar- 
rier.” (De saint Esglise). [d|So as hereby it appeareth, that 
the computation of the degrees in this case, must be according to 
the canon law. But it is necessarie to be knowne concerning mar- 
riages betweene persons of kindred one to another, that it is 
enacted [e] by the statute of 32 Hf. 8. that no reservation or pro- 
hibition (God’s law except) shall trouble ar impeach any marriage 
withoyt the Leviticall degrees (2). 

The case vouched by Littleton in 31 £. 3. you shall finde abridged 
by Fitz. tit. gard. 116. And albeit this yeare of 31°£. 3. was 
never in print till Fizherbert did abridge it and publish it in print 
anno 11 H.8. and goeth under the name of broken yeares, yet 
here it appeareth by our author, that the same is of authoritie in 
law, as hereafter also in other places shall be observed. 


Sect. 21. 


Ttoutsceuxtailesacaunidits sont 
specifies en le dil estalutede W. 2. 
Aury sont divers autres estates en 
le iaile, coment que ne sout specifies 
per expresse parols en le dil estatute, 
nies ils sont prises per le equitie de le 
dit statute. Sicome terres sontdones a 
anhome et a ges heires males de son 
corps 


fi) See further as to consanguinity, and 
the manner of computing its degrees by 
the civil and canon law, Blackst. Law 
Tracts, 8vo.ed. v. 1. p. 14. and 173. and 
the annotations tm the edit. of the Corp. 


ND all these entailes aforesaid 

be specified in the said statute 

of W.2. Also there be divers other 
estates in taile, though they be not 
by expresse words specified in the 
Said statute, but they are taken by 
the equitie of the same statute. As 
if lands be given to a man, anc * 


Jur. Canon. by the Pithei on that 
Gratian’s Decretum cited by lord Haue, 
Inst. lib. 3. tit. 6. et Dig. 38. tit. 19 
the commentators on those titles. 

(2) [Sce Note 143.] 


Lib. 1. 


_ corps engendres, en tiel case son issue 
male inheritera, et le issue femal ne 
unque enheritera pas, uncore in les 
auters tailes avant dits auterment est. 


Of Fee taile. 


Sect. 21, 22, & 23. 


his heires males of his bodie begot- 
ten; in this cage his issue male shall 
inherit, and the issue female shall 
never inherit, and yet in the other 


(24.b.] 


entailes aforesaid, it is otherwise. 


“ T touts ceux tailes avaunt dits sont specifies en le ditestetute 

de Westminster 2.” And so it appeareth by the said statute, 
flury sont divers autres estates en le tatle, &c. And herewith 
agreeth Carbonel’s case, 33 Edw. 3. titulo taile 5, 

That the cases of the statute are set down but for examples of 
estates taile, generall and speciall, and not to exclude other estates 
aile. 3 £.3.32. 18. 4es.p.5. 18 ÆE. 3.46. 1. Mur. Dyer 46. 
PL Com. Seignior Barkley’s case, fo. 251. For, Exempla illustrant 
non Testringunt legem. 

“ Eguitie” is a construction made by the judges, that 
cases out of the letter of a statute, yet being within the 
same mischiefe, or cause of the making of the same, shall be with- 
in the same remedie that the statute provideth : and the reason 
hereof is, for that the law-makers could not possibly set downe all 
cases in expresse terms: Equitas est convenientia rerum que 
cuncta coæquifiarat, et qué in paribus rationibus fraria Jura et ju- 
dicta desiderat. And againe, Æquifas est fierfecta quædam ratio 
que jus scrifitum interpretatur et emendat, nullé scrifiturad compre- 


densa, sed solum in verd ratione consistens. 


Et jus resficit eguitatem (1). 
“ Sicome terres sont done a un home et q les {f'} heires males de 
son corfie engendres, en tiel casc son issue male inheritera, et l’issue 
This shall be explained after- 


female ne unques inheritera, Sc.” 


ward, Sect. 24. (2). 


Braet. lib. 4. 
fol. 186. 


Cf) 18. Ass. p- 5: 
18 E. 3. 46. 


fEquitas est quusi 


Com. Scigniour 
Barkley’s case. 
1. Mar. Dy. 46. 
V. Sect. 24. 


Sect. 22 & 23. 


Ever manner est, siterres ou 
tenements soient dones a un home 
a a ses heires females de son corps en- 
gendres ; en tiel case son issue female 


lay inherilera per force et form de le. 


dit done, et nemy issue male, pur ceo 
que en tiels cases de dones faits en le 
tnile, queux doient enheriter, et queux 
nemi la volunt del donor serra ob- 
Srvt. 

ET 


. _… vonstruing statutes by equi- 

| ty  Plowd.9, 10. 17,18. 36. 46. 53. 57. 
_ $9 : 88. 109. 124. 177. 204. 244. 563, 564. 
sé 77 See also Vip. Abr. Sta- 


equalitas. Bonus judex secundum æquum et bonum judicat, et 
eguitatem stricto juri prefert. 


N the same manner it is, if lands 
or tenements be given to a man 
and to his heires females of his bodie 
begotten; in this case his issue fe- 
male shall inherit by force and 
forme of the said gift, and not his 
issue male. For in such cases of 
gifts in taile, the will of the donor 
ought to be observed, who ought to 

inherit, and who not. 
AND 


tutes E. 6. Hatt. Treat. on Stat. Ash. Exposit. 
of Stat. by Eq. and Com. Dig. Parliament 
R. 10. 

(2.) [See Note 144.] 


Lib.1.  Eap.2.. 


T eu le case que terres ou tene- 

ments sont doncs a un home, et 
a ses heires males de son corps is- 
suants, et il ad issue deux fits, et decry, 
| ed Veign entra come hetre male, 
et ad issue file et decy, son frere atera 
la terre, et nemi la file, pur ceo que 
le frere est heire male. Mes auter- 
ment scrra cn autres tuiles, queux 
apnt specifies en le dit statute. 


Of Fee taile. 


Sect. 23, 24. 


ND in case where lands or tene- 
ments be given to a man, and 


_to the heires males of his bodie, and 


he hath issue two spnnes, and dieth, 
and the eldest son efter as heire 
male, and hath issue à daughter, 
and dieth, his brether shall have the 
land, and not the daughter, for that 
the brother is heire male. But 
otherwise it is in the other entailes, 
which are specified in the sayd sta- 
tute. 


HESE two Sections, or any thing therein, do need no expla- 
nation, in respect they shall be also explained hereafter in 


(Rost. 26. b.) 


the next Section, saving oncly these words (queux dotent inheriter ) 
are verie observable, for they implie a diversitie betweene a discent 
and a purchase. For when a man giveth lands to a man and the 
heires females of his body, and dyeth having issue a son and 
a daughter, the daughter shall inherit ; for the will of the donor 
(the statute working with it) shall be observed. But in case 
[g] of a purchase it is otherwise ; for if 4. have issue a sonne and 
a daughter, and a lease for life be made, the rethainder to the 
heires females of the bodie of 4. A. dieth, the heire female can 
take nothing, because she is not heire (3) ; for she must be both 
heire and heire female, which she is not, because the brother is 
heire, and therefore the will of the giver cannot be observed, be- 
cause here is no gift, and therefore the statute cannot worke there- 
upon. And so it is if a man hatha sonne and a daughter, and 
dieth, and lands be given to the daughter, and the heires females 


of the bodie of her father, the daughter shall take nothing [2 5. a J 


but an cstate for life, because there is no such person, she 

being not heire. But where a gift is made toa man, and to the 
heires female of his bodie, there the donee being the first taker is 
capable by purchase, and the heire female by descent (1), secun- 
dum formam dont: and therefore Littleton purposely added these 
words, gucuxr duient inheriter. 


sect. 24. 


PUAY, si terres soient donees a un 

SE home ct a les heires males de son 
corps ingcndres, et il ad issue file, 
quel ad issue fits, ct deoy, et puis apres 
Ic donee decry; en cest case, le fits de 
la file ne inheritera pas per force de 
la taile; pur ceo que quecunque que 
serra inheriler per force d'un done en 
te taile fait as heirs males, covient 
conveyer son discent tout per les heires 
males. Mes en tiel case le donor poct 
enirer, pur ceo que le donee est mort 
sans 


(3) [See Note 145.1 


1.80, iflands be given to a man 
and to the heires males of his 
body, and he hath issue a daughter, 
who hath issue a sonne, and.dieth 
and after the donee dic; in this 
case, the son of the daughter shall 
not inherit by foree of the enta” | 
because whosoever shall inherit ° 
force of a gift in taille made to 
heires males, ought to convey | 
descent whole by the heires mt , 
Also in this case the donor may 
1 


% 


(1) [Sec Note 146.} 


Lib. 1. Of Fee taile. Stct. 24, 


le issue del file ne poet conveyer a luy out issne male in the law, insomuch 


mesic le discent per heyre male. as the issue of the daughter cannot 


convey to himselfe the descent by 


an heire male. 


ive.” Vide Tr. [4] 28 H. 6. tit. Devise 18. (which is not 
in the booke at large, but written verbatim out of Statham ). 
If a man devise lands to a man, and to the hcires males of his 
body, and (2) hath issue a daughter, which hath issue a sonne, 
this sonne shall be inheritable, and notwithstanding in a gift in 
taile the law is otherwise, and that by the opinion of all the judges 
in the exchequer chamber. But I hold this case to be ill-reported, 
unlesse you will referre the opinion of the judges to the gift in taile 
last meutioned. a 
For first, albeit a devise may create an inheritance by other 
words than a gift can, yet cannot a devise direct an inhcritance 
to descend against the rule of law. Secondly, there is no intent 
of the devisor appearing, that the sonne of the daughter should, 
against the rule of law, inherit, and the statute provideth, that 
voluntas donatoris, 9. observetur. And I have heard this case 
aften denied to be law, both in the King’s bench and in the com- 
mon pleas. Vide Pl. Comment. 414. b. And so it is [2] mutatis 
mutandis, when a gift in taile is made to a man, and to the heires 
females of his body, and he hath issue a sonne, who hath issue a 
daughter, this daughter shall never inherit, because she must con- 
vey by descent from females. And for the reason hereof sce a nota- 
ble case in 15 E. 2. tit. Corone 585. where it is adjudged (as be- 
fore it had beene) that the sonne of a female should have an appeale 
of the death of a cosine, and yet the daughter hersclfe should never 
have had it. Butthere it is agrced, that the sonne cf a female [4] 
in a /bertate fprobandd, should be no witnesse or proofe against the 
issue of the male. And the reason of this diversity is very observ- 


“s Qc. CUNQUE serra enheriter fier force d’un done en taile, 


sans fsene male en la ley, cntaunt que ter, for that the donce is dead with 


[os b ] able: for by the common law the female might have had 


an appeale as heire to any of her ancestors, as well as the 
male. But by the statute of Mfugna Charta, cap. 34. Nullus ca- 
tiietur aut imprisonctur frrofiter afipellam famina de morte alterius 
guam viré sui, which restraineth not the sonne of the female. And 
there Scrofé saith, fer toute le serjeantis d’Angleicrre, that is, by 
all the judges of the coife in England, it was awarded, that the 
issue of the female should have an appeale for the death of his 
cousin. But in a l'bertate firobandä, the issue of the blood female 


shall not be recciveëd to prove villenage in the issue of the blood — 


male, for the mother was disabled by the commen law, and the 
mother might bé a ncife de ez et trene, that is, of the water and 
whippe of three cords (meaning such a bond-woman as is used to 
servile workes and correction), and enfranchised by her husband. 
*“™ which appeateth m the said bcoke. And it ‘is holden in 
£. 4, 1. that if a man be slaine which hath no heire of the part 

iis father, that his uncle of the part of his mother shall have 
appeale, and yet he must of necessity make his conveyance bv 
“nan. Vid. 20 H. 6. .f. 53, the question suddenly demanded 

- Fo and 


one word he, to dgscfive the devises, ig wanting® See ace. Stath Air, 


Vid. Sect. 729. 


[4] 1H. 6. $4. 
11 H. 6.13, 14 
28 H. 6. tit. 
Devise 18. 
Statham tit. 
Devise. Pl, Com 
in Scholast, 
case 414. b. 

20 H. 6. 43. 

57 H. 3. Br. tit 
Done & Rem. 
61. tit. nosme 1. & 


Ci] 12 H. 0.13. 


15 E. 2. tite 
Cor.385. 
(Ante 6. b.) 


[Æ] Mirror e. 2. 
sect. 7. Vid. 
Glanvil. lib. 14 
eap. 3. 


(2. Inst. 63.) 
Vid. Seignior de 
la Ware's case. 
il. Co. fo. ly 


17 E. 4.7, 


2H 6.24 


Lib. 1. Cap. 2. Of Fee taile. Sect. 24, 25. 


and debated, and no consideration or merition had of the said 
former judgments and authorities. There it is compared to a gift 
in taile to a man and to his heires males of his body, that the 
heire male of the daughter shall not inherit ; which hath no affinity 
to it; and yet the authority of the booke is great, for it is by the 
assent of all the justices of the one bench and the other in the ex- 
chequer chamber ; and therefore I leave the learned and. judicious 


TEA reader to his owne judgment. [/] Vide Stanford 58.b. 15.2. 2. 
sb 15 E- 2 384. If a man give lands to a man and to the heires males of his 
“ut Coron. 364. 


body begotten, remainder to him and to his heires females on his 
body begotten, the donee hath issue a sonne, who hath issue a 
daughter, who hath issue a son, this sonne is not inheritable to 
either of both these estates taile, because, as Littleton saith, the : 
male must make his conveyance only by males, arid s0 must the 
female by females. But in this case the land shall revert to the 
donor. And therefore tlie safest way, when a nian will entail his 
lands to the heires males and females of his bodie, is to limit the 
first estate to him and the heirés males of his body, the remainder 
to him and to the heires of his body, and theh all his issues what- 
soever are inheritable. But if.4. hath issue a sonne and a daughtet 
and dieth, and the sonhe hath isstie a daughter and dieth, and a 
lease for life is made, the remainder to the heires females of the 
body of 4.; in this case the daughter of 4. shall hot take caused 
(Hob. 51.) gud supird. But albeit the daughter of the son maketh her con- 
veyance by a male, she shall take an estate taile by purchase, for 
she is heire and a female: but if lands be divised to one for life, 
the remainder to the next heire male of B. in taile, and B. hath 


LG. issue two daughters, and each of them hath ïissué a sonne, and thé 
9H. 6.25. father and daughters die, some say this remainder is void for the 


uncertainty; some say that the cldest shall take it, because he is 
worthiest; and others szy that both of them shall take, for that 
they both make but one hcire (1). If lands be given to a man and 
to the heires males or females of his body, he hath an estate in 
generall taile in him. 


Sect. 25. 


Ky mesme le manner est, low tene- N the same manner it is, where 
ments sont done a un home et a Jands are given to a man and his 
sa feme, ef a les heires males de lour wife, and to the heires males of their 
deux corps engendres, &c. two bodies begotten, &e: 


ue 3 Formedon 6 UN home, et a sa feme.” But what if tenements be given 
| to a man, and to a woman being not his wife, and to the 
(Ante 50. b) heires males of their two bodies? They have also an estate taile, 
albeit they be not married at that time (2). And so it is, if lands 
be given to a man which hath a wife, and to a woman which hath 

Cm] 15 H. 7. 10. a husband, and the hcires of their two bodies ; they have presently — 


200, Dion & an estate taile, [7] for the possibility that they may marry. 

40. Ass. pe 13. But if lands be given to two husbands and their wives, and to the 

. heires 
(1) Vid. bic. fol. 10. b. Harpur’s casey, (2) [Sec Note 147.] 


Mal. MSS. 


Lib. i. Of Fee taile. Sect. 26, 27, 28, 
heires of their bodies begotten, [7] they shall take a joint estate for [7] 4.3. 
tife and several inheritances, vis. the one husband and his wife the (Dr. 390, 
one moity, and the other husband and wife the other moity, and no 
crosse remainder or other possibility shall bé allowed by law, where 
it is once settled and has taken effect. But if lands be given toa 

, man and two women, and the heires of their bodies begotten, [0] in [+] 7H-« 6 
this case they have a joynt estate for life and every of them a seve- Hee ue 
ral] inheritance, because they cannot have one issue of their bodies, $4 Bi Dict: 
neither shall there be by any construction a possibility upon à possi- [p) 4 B. & tit. 
bility (3), viz. that he shall marry the one first and then the other 
(4). And the same law it is, [A] when land is given totwo meh Taile 13. 
and one woman, and to the heires of their bodies begotten. 

! Sect. 26, 27: 


} 
| 


{ 26. a.] 


26, 27. These two Sections need no explanation at all. 


y TEM, si tenements soient dones a 
un home et a sa feme, cd a les 


, heres del corps del home engendres, 


en ceo case le baron ad estüie en le 
taile generall, et la feme forsque 
estate per terme We vie. 


LE si terres soient dones a le 
Æ baron et su feme, et a les heires le 
baron qéenx il engehdru de corps sa 
Jeme, en ceo case le baron ad estate 
en le taile speciall, et la feme forsque 
Sur terme de vie. 


Sect. 


E’ si le done seit fait al baron et 
a sa feme, et a les heires la feme 
de sa corps per le baron engendres, 
la feme ad estate en especial 

tuile, et le baron forsque pur terme 
de vie (1). Mes siterres sont dones a 
le baron et a la feme, et a les heires 
que le baron engendra de corps la 
eme, en ceo case-ambideux ont estute 
en 


(3) As to the doctrihe of not allowing 
possibility on a possibility, see post. 184. 
(4) [See Note 148.] 


Voz. L 


A0 if tenements be given tp 
a man and to his wife, and to 
the heires of the bedie of the man, 
in this ease the husband hath dn 
estate in gererall taile, and the wif 
but an estate for terme of life. 


LSO, if lands be given to the 
| husband and wife, and to the 
heires of the husband whith he 
shall beget on the body of his wife, 
in ¢his case the husband hath an 
estate in especial! taile, and the wife 
but an estate for life, 


28: 


ND if the gift be inade to the 
husband and to his wife, and to 

the heires of the body of the wife 
by the husband begotten, there the 
wife hath an estate in speciall taile, 
and the husband but for terme of 
life. But if lands be given to the 
husband and the wife, and to the 
heires which the husband shall beget 
on 


[ 26. a. ] 
(1) [See Note 149.1 


11 


Lib. 1. Cap. 2. 


en la taile, pur ceo que cest parol 
(heires) n’est limit a l’un pluis que 
a Vauter (2). 


Of Fee taile. 


Sect. 29, 36. 


on the body of the wife, in this case 
both of them have an estate taile, 
because this word (heires) is not li- 
mited to the one more than to the 


other. 
29 H. 6.75 a. ee EIRES.” This word (hcires ) is nomen ofteratioum. To 
17 E. 3. tit. which of the donees it is limited, it createth the estate taile; 
ges but if it incline no more to the one than to the other, then both doe 
42-343. take, as here Littleton putteth the case. And therewith accordeth 
Kien. the case of [9] 3 Z. 3. where it appeareth, gucd Robertus de S. de- 
3 E. 3. 4. dit Johanni de Riftarijs et Matilde uxori ejus, et heredibus quos 
{¢] 3 E. 3. $2. idem Johannes de corfiore ifisius Matilde procrearet, (Fc. and this 
HT ÈT adjudged to be an'estate in ‘especiall taile in them both, because 


“i 
° 
e 


Pt 
eet 
339. 
Sera 


ro 
i" 
a 


the estate is equally tailed to the heires of the baron as to the heires 
of the wife. (3) If lands be given to the husband and the wife, 
and to the heires of the body of the survivour, the gift is good, and 
the survivour shall have an estate in taile generall, but the estate 
taile vesteth not till there be a survivour. And hereby it appeareth 
{r] that a gift made to a man and to the heires of his body, is as 
good as to Azs heires of his body. | 


Sect. 29. | 


wTEM, si terre soit done a un 
home et a ses heires, que il en- 
gendra de corps sa feme, en ceo case 
le buron ad estate. en especial taÿle, et 
la feme n’ad riens. 


[26.64 


.LSO, iflaud be given to a man 
andto his heires, which he 

shall beget on the body of his wife, 
in this case the husband hath an 
estate in speciall taile, and the wife 


20 H. 6.36. . 
[+] 1. Cor fol. 


240. 
Chudicigh’s case 
(1, Co 41.) 


bath nothing. 


Tus fis evident by that which hath been said, and needeth no 
explanation. But it hath beene said, [s] that if a man give 
land to another and to his heires of the body of such a woman 
lawfully begotten, that this is no estate taile for the uncertainty by 
whom the heires shall be begotten, for that the brother of the donee 
or other cousin may have issue by the woman, whieh may be heire 
to the donee, and estates in taile must’ be certaine. Therefore our 
author to make it plaine in all his cases added to these words (his 
heires) which he shall ingender. But that opinion is, since our 
author wrote, over-ruted, and that estate adjudged to be an estaté 
taile, and begotten shall be necessarily intended begotten by the 


donee (1). 


Sect. 30. 


TEM, si home ad issue jis, et 
device, et terre est done al jits, ct a 
les heires de corps son pier engendres 
ceo est bone taile, et uncore le pier 


Suit 


(2) Et ile ount en cell case tiel estate, 
sicome terrez furent donez a eux et a lez 
pures de leur deux corps engendrez. L. and 


LSO, if a man had issue a sonne 

and dyeth,and land is given to 

the sonne, and to the heires of the 
hody of his father begotten, this is 
a good 


(3) [See Note 150.] 


(26. b.] 
(1) [See Note 151.} 


Lib. I. Of Fee taile. Sect, 30. 


fuit mort al temps dela done. Et a good entaile, and yet the father was 

mustis auters estates en tuile y sont per dead at the time of the gift. And 

le equitie del dit estatute, que icy ne there be many other estates in the 

sont specifics. taile, by the equity of the said sta- 
tute, which be not here specified. 


“ CVI home ad issue fite et devie, tc. - John de Mandevile by his (Aste 2b) 
wife Roberge hadissue Robert and Mawde. Michaelde More- 
will gave certaing lands to Roberge and to the heires of John 


Mandeville her late husband on her body begotten, and it was ad- SE. she 
judged that Roberge had an estate but for life, and the fee taile vested tit Taile 7 
in Robert (heires of the body of his father being a good name of and Mar. Dien ' 
| purchase), and that when he dyed without issue, Maswdethe daugh- 1547.10. 
| ter was tenant in taile as heire of the body of her father, fer formam {:¥ B23 
doni (2), and the formedon which she brought supposed, guod fost Co. Eutr. 354) 


mortem hrefate Robergie et Roberti filii et heredis ifsius Johannie 

Mandeville et hered theiue Johannis defprafatd Robergid per prefa- 

tam Johannem procreat’ prafat’ Matilde filie predict? Johannie de 

frafatd Robergié fer prefatum Johannem frocreate sorori etheredi 

predicti Roberti descendere debet per formam donationisfiredict’, And 

yet in truth the land did not descend unto her from Robert (3), but 

because she could have no other writ it was adjudged to be good. 

In which case it is to be observed, that albeit Robert being heire et 30) _ 

took an estate taile by purchase, and the daughter was no heire of 

his body at the time of the gift, yet she recovered the land fer for- 

mam doni, by the name of heire of the body of her father, which 

notwithstanding her brother was, and he was capable at the time 

of the gift ; and therefore when the gift was made she tooke nothing sHass 

but in expectancy, when she became heire fer formam dont. But 

| where a man by deede gave lands to Amme late wife of John Mae- 
ter, habendum et tenendum predict?’ Emme et heredibue Johannis y 
Master de corpore ejusdem Emme firocreat’; in that case the sonne (@. Re. Abe, 6% 
and heire of John Master begotten on the body of Emme took no 
estate with Emme in the lands, because he was named after the 
habendum (4). , 

If a man hath issue two daughtets, and dieth seised of two acres 
of land in fee simple, and the one coparcener giveth her part to her 
sister, and to the heires of the body of her father, in this case the 
donee hath an estate taile in the moity of the donor’s part, for the 
donee is not the entire heire, but the donor is heire with the donee, 
and she cannot give to the heires of her owne body, and the donee, | a 
hath the other moity of her sister’s part for life. Ifa man hath is- (Att %-b 3¢-2,) 
sue a sonne and a daughter, and dieth, and land is given to the - 

[27 a 7] daughter, and to the heires females of the body of the father 

“ts she taketh but an estate for life ; because she is not heire 

female to take by purchase, as before hath been said. 


« Et a les heires de corfs le fier.” These words (les heires ) are + 
observable ; for if they were (ses heires ) it cleerly altereth the case. 
And therefore, if lands be given to the sonne and to his heires of 
the body of his father, the sonne cannot take as heire of the body of 
his 


+ (2) [See Note 152. (4) (See Note 154.] 
(3) tee Note 153. 


b's 


Cap. 2. Of Fee taile. Sect. 31, 


his father, because the grant is to him and to his heires, &c. and 
consequently he hath a fee simple (1). But if there be grandfather, 
father and sonne, and the father dieth, and lands be given to the 
sonng, and to the heires of the body of the grandfather, this is a 
good estate taile in the sonne ; sa as Littleton did put his case of 


the father but for an example (2). 


“ Et multg augers estates en le taïle y ssnt, &'c.” 


po explanation. 


This needeth 


Sect. 31. 


ES ai home done terres ow te- 
o nements a un auter, a aver et 
tener a luy et a ses heires males, ou a 
ses heires females, tl, a que tiel done 
est fait, ad fee simple, pur ceo que 
nest my limit per le done, de quel 
corps Vissue male ou female issera, et 
issint ne poit en ascun maner estre 
prise per Vequitie del dit estatute, et 
pur ceo il ad fee simple. 


Bu if a man give lands or tener 

ments to another, to have and 
to hold to him and te his heires . 
males, or to his heires females, he, to 
whom sucha gift is made, hath a fee 
simple, because it is not limited by 
the gift, of what bodie the issue male 
or female shall be, and so it eannot 
in any wise be taken by the equitie 
of the said statute, and therefore he 


(Ante 18. b& 
ast. 68. b.) 


g7 H. 0.27. 


hath a fee simple, 


ts ERRES ou tenements.” This rule extendeth but to lands 

or tenements, and not to the inheritance that noblemen and 
gentlemen have in their armories or armes. For where the noble- 
man or gentleman hath a fee simple in his armories or armes, yet 
is the same descendible to the heires males lineall or coillaterail. 
For albeit a female be heire at the common law, yet the shield, ar- 
mories and armes descend unto them that are able to beare them 
(farre exceeding the nature of Gavelkind, but with severdl dif- 
ferences). And all the females of that family in respect that they be 
of the same blood, may in a losenge or under a curtaine manifest o 
what family they be by expressing the armories and armes belonging 


tothat family, and the husbands of them may impale them or 


quarter them with their owne as the case shall require.. And for 
distinction and better explanation hereof: If the king by his letters 
patents giveth lands or tenements to a man, and to his heires males, 
the grant is void, for thatthe king is deceived in his grant, in as 
much as there can be no such inheritance of lands or tenements as 
the king intended to grant. But if the king for reward of service 
grantcth armories or armestoa man and to his heires males, with- 
out saying (of the hody,) this is good, and, as hath been said, they 
shall desc: nd accordingly (3). . ; 

[ oo If 


(1) [See Note 155.] 

(2) Vid. Dy. 24. 247. 974 157. 394. 
fer the form of the writ. Hal. MSS. 

(5) See further as to the descent of .2rme, 


\ 


p-140.b. See also on the subject of Arms 
in general, Dugd. Ant. Usage in bearing of 
Arms and several pieces in Hearn. Antiq. 
Disc. 3d ed. vol. 1. | 


Lab. 1. Of Fee taille. 


If a man by his last will devise lands or tenements to a man and 
tohis heires males, this by construction of law is an estate taile, 
the law supplying these words (of his bodie) (4). Vide the Prince’s 
Cr] case, where it appeareth that an act of parliament may limÿt an 
inheritance of lands or tenements, otherwise than common law 
would doe, and create a new estate of inheritance, and many au- 
thorities in law there cited worthy of note and observation. of. 
Parliam. anno 1 E. 4. nu. 26. (5). The [zu] duchie of Lancaster 
is entailed to king Edward the fourth and his heires kings of Eng- 
dand And king Henry the sixt did by his letters patents grant 
Johanni filio Johannis Talbot, quid ifse et haredes sui dominimane- 
rij de Kingeton Lislein comitatu Berk. ex nunc domini et baronesde 
Lisle nobiles et fproceres regm habeantur, tencantur, et refiutentur, 
fc. By this he had a fee simple qualified in the dignity (6) 2 H.5. 
fol.1. A grant was made to a man, and to his heires tenants of 
the manor of Dale (7). A man seised of lands in Gavelkind gives 
or devises the same to a man and to his eldest heires. He cannot 
_ hereby alter the customary inheritance, but as in the casé of our 
(27 b ] author, ut res magis valeat, the law rejecteth (males), soin 

° 4 this case the law rejecteth this adjective (eldest). And soit 
is if lands be given to a man, and to the: eldest heires females of 
his body, yet all the daughters shalj inherit, as it hath beene re- 
solved. : 


# Etissint ne poet estre prise per Cequitie del dit statute, tc.” For 
it is a certaine rule in law, that in every estate in taile within the 
said statute, it must be limited either by expresse words or by words 
equipollent of what body the heire inheritable shall issue. And it 
was [x] adjudged in parliament, that where lands were given toa 
man, and to his heires males, that this was a fee simple, and that as 
well the heires females as heires males should inherit, for the grant 
of a subject shall be taken most strongly against himselfe. 


st Kt nur ceo il ad fee simple.”  Littleton’s reason being shortly 
collected is this. Whosoever hath an estate of inheritance, hath 
either a fee simple or a fee taile ; but where lands be given to a man 
and his heires males, he hath no estate taile, and therefore he hath 
a fee simple. 

What actions tenant in taile may have and cannot have, vide 
Sect. 595. What great alterations have been made since Littleton 
wrote concerning not only leases to be made by tenant in taile, but 
barres also of the estate taile itselfe by force of certaine acts of par- 
liament made since Liétleton’s time, you shall read Sect. 56. and 
708. (1). 


(4) Dy. 116 Hal. MSS.—See further 1. -b. and the books cited 


lord Oseulstone’s case, 3. Salk. 336. and 


11. Mod. 189. See S& C. cited 2. P. Wms. 
2.andin Vin. Abr. Devise U. b. pl. 2. in 


marg. 
(5) [See Note 156. 
(6) (See Note 157. 

further as to a qualified fee ante 


(7) M 


(27. b.] 


Sect. 31. 


e 


PA pb , 
Fa z 
i à 


in n. 5. there. 


(1) By what acts tenant in tail may pre- 
judice his issue or those in remajnde 
version Without fine or recovery, and where 
bis acts shall not affect them, see Vin. Ab. 
Estate F.a.tol.a. and Tayle D. E. F. 


rorre 


Cuar», 


Lib. 1.  Cap.3. 


. Cuap. 3. 


OF Tenant in taile, &c. 


Sect. 32. 


Sect. 32. 


Tenant in Taile apres Possibilitie P Issue extinct. 


& 

EN ANT en fee taile apres passi- 
bilitie Pissucextinct est, lou tene- 
ments sont dones a un home ct a sa 
feme en especial taile, si lun de eux 
“devy sans issue, celuy que survesquist 
est tenant en taile apres passibilitie 
d’issue extinct. Et s'ils avoient issue, 
“et Pun devie, coment que durant la 
wie Pissue, celuy que survesquist ne 
‘" serra dit tenant en taile possi- 


” -bilitie issue extinct; uncore si Pissue 


. devysansissuc,igsint quence soit ascun 
issue en vie que poit enheriter per 


TTÉNANT in fee taile after pes. 
sibility of issue extinct is, where 
tenements are given to a man and 
to his wife in especigll taile, if one of 
them die without issue, the survivor 
is tenant in taile after possibility of 
issue extinct. And ifthey have issue, 
and the one die, albeit thet durin 

the life ef the issue, the survivor shall 
net be said tenant in taile after pos- 
sibilitie of issue extinot ; yet if the 
issue die without issue, so as there be 
not any issue alive which may in- 


force de le taile, donque celuy que herit hy force of the taile, then the 
ist de les donecs est tenanten surviving party of the donees is te- 
le taile, apres possibilitie d’issye cx- nant in , after possibilitie of is- 
tinct. sug extinct. 
r. and Stud. ITTLETON having spoken of estates of. inheritance, viz. fee 
% @ 1) simple and fee taile, now he treateth of tenants of freehold 
tantèm, that is, for terme of life, and therein first of tenant in taile 
after possibility of issue extinct ; and he giveth unto him the first 
630 place, because this tenant hath eight qualities and priviledges which 
i Temps 5% tenant in taile himselfe hath, and which lessee for life hath not [a.] 
wast. 125. As first, he is dispunishable for waste (2). Secondly, he shall not be 
362-3 lisa. compelled to attorne. Thirdly, he shall not have ayde of him in the 
3 E. Sz. reversion. re upen ns alienation, no vet of entrie in cone 
45 FE, 3:32 cast lyeth. Fifthly, after his death no writ. of intrusion ie. 
ere Sintly, he may joine racine me vue ns right, a a Rec man- 
2 H. 4. 17. ner. Seventhly,in a frecipe brou y him he s not name 
7 He 4 10. himselfe tenant for life. Eightly, in a precife brought 
31H 6: 60. against him he shall not be named barely tenant for life. (Cro. Eliz. 671.) 
20 H. 6. ee And yet he hath four other qualities, which are not agreeable [28 a 1 
SEA to an estate in taile, but toa bare lessee for life, [6] (1) First, oo 
Entre Conge ss. if he maketh a feoffment in fee, this is a forfeiture of his estate (2). 
Fitz. NB.  Secondiy, if an estate in fee, or in fee taile, in reversion, or re- 
case, 11. Co. fol.8. mainder, descend or came to this tenant, his estate is drowned, and - 
ae 4 Entre the fee or fee taile executed. Thirdly, he in the reversion or re- 
oe mainder shall be received upon his default, as well as upon bare te- 
97. Ass. pe 60. nant for life (3). Fourthly, an exchange between a bare tenant 
BE desg for life and him is good, for their estates in respect of their quan- 
Ba tity are equal ; soas the difference standeth in the quality, and not 
9 E. 4.17. 
ES ear 90 K. S. reseeit. 38 E. 3.33. Lewes Bowles’ case ubi supra. 
* {2)- (See Note 158.) 4 a So f he mispleads, 39 E. 3. 16. 
(28.0) | (3) 28 E. 3. 96. Contra as to receipt. 
(1) 43. 41.24. Hal. MSS. Hal. MSS. 


Lib. 1. Of Tenant in taile, &ce. 


in the quantity of the estate. And as an estate taile was originally 
carved out of a fee simple, so is the estate of this tenant out of an 
estate in especiall taile. And he is called tenant in taile after possi- 
bilitie of issue extinct, because by no possibility he can have any is- 
sue inheritable to the same estate taile. But ifa man giveth land to 
a man and his wife, and to the heires of their two bodies, and they 
live till each ofthem be an hundred yeeres old, and have no issue, yet 
do they continue tenant in taile, for that the law seeth no impossibi- 
Htie of having children. But when a man and his wife be tenant 
in especiall tailé, and the wife dieth without issue, there the law 
-geeth an apparent impoesibility that any issue that the husband can 
have by any other wife should inherit this estate. And let this te- 
nant keep his estate, for he hath these priviledges in respect of the 
privity of his estate, and of the inheritance that was once in him. 
{c] For in the case of Evens (4), Mich. 28 & 29 Eliz. it was ad- 
judged, that where tenant in taile after possibility of issue extinct 
granted over his estate toanother, that his grantee was compelled 
to attorne in a gwid jurie clamat (5), as a bare tenant for life, and 
so be named in the writ:; for by the assignment the privity of 
the estate bemg altered, the privilege was gone ; and this judge- 
ment was affirmed in a writ of error, and herewith agreeth 27 H. 6. 
tit Aid. Stntham 29 E. 3. 1. b. (6). 


Sect. 33. 


Sect. 3 3 é 


[e] 11. Cos fol. 
63. Lewes 
Bowles’ eme 


TEM, si tenements sont dones a 
an home et a ses heires que tl ene 
gendra decorps safeme, en cest casla 
feme wad rye oles tenements, et le 
baron est scisie come donee en speciall 
taile. Et en ceo cas, si la feme devy 
sans issue de son corps engendres per 
son baron, donques lebaron est tenant 
en taile apres possibility Wissue ex- 


ASS if tenements be given toa 
man and to his heires which he 
shall beget on the bedie of his wife, 
in this case the wife hath nothing in 
the tenements, and the husband is 
seised as donee in especiall taile. 
And in this ease, if the wife die 
without issue of her body begotten 
by her husband, then the husband 
is tenant in taile after possibility of 
issue extinct. 


et OVI la feme devie sans issue.” So as the estate of this tenancy 

must be altered by the act of God, and that by dying without 
issue ; for if a feoffnent in fee be made tothe use of a man and his 
wife for tearme of their lives, and after to the use of their next issue 
male to be begotten in taile, and after to the use of the husband 
and wife, and of the heires of their two bodies begotten, they 


Cro, Eliz. $15. 
LC. 7 
2 Co. 61.) 


baving no issue male at that time; in this case the huBband and 


(4) M: 26, 27. Elz. B. R. Leon. T9. 


Buz. Clench. 88 Evans and Aprichard. 
Hal. MSS. See Aprice’s case, 2. Leon. 40. 
3. Leon. 241, which seems to be the case 
referred to by lord Coke and lord Hale. 
The anonymous case in 1. Leon. 290. and 
3. Leon. 121. seems also to be the same 
case. 


wife 


(5) 28 E. 3. 96. Grantee haz the privi- 
lege. Hal. MSS. But see the reasons for 
the judgment cited by lord Coke in the 
bookes cited in note 4. 

(6) Quzre if punishable for waste. Hal. 

MSS. See 2. Inst. 302° | 


Lib, 1. 


Cap. 3. Of Tenant in taile, &c. Sect. 34: 
wife are tenants in spcciall taile executed (7), and after they have 
issue a sonne, in this case they are become tenants for life, the re- 
mainder to the sonne in taile, the remainder to them in speciall taile 
(8); for albeit their estate taile is turned to an estate for life, yet 
they have but a bare estate for life; but if the issue die, and the 
husband die having no other issue, and then the sonne die without 
issuc, the wife shall have the priviledges belonging to a tenant in 
taile after possibility ofissue extinct,asit appearethin Lewes Bowlce’ 
case ubi sufira, where it is said, that the state of this tenant must 
be created by the act of God, and net by limitation of the party, 


tyre 6 ex dishosttione lrgis, and not ex frrovisione hominis [a]. Ifland be 
12. Ass. 22. given toa man ahd to his wife, and to the heires of their two bo- 
eee Pe dies, and after they are divorced causé fir econtractés, or consangui- 
Ass 91, in fine. 7 itatis, or affinitatts, their estate of inheritance is turned to a joint 
(9. Co 42. pate estate for life ; and albeit they had ohte an inheritance in them, yet 
ere Caran) for that the estaté is altered by their owne act, and not by the act of 
God, viz. by the death of either party without issue, they arerog b 7} 
not tenants in taile after possibility of issue extinct (1). Lands oo 
are given to the husband and wife, and to the heires of the body of 
the husband, the remainder to the husband and wife, and to the 
1. Ro. Abs. 641.) heires of their two bodies begotten ; the husband dies without issue ; 
the wife shall not be tenant in taile after possibility, for the re- 
mainder in speciall taile was utterly void, for that it could never 
take effect; for solong as the husband should have issue, it should 
. inherit by force of the general taile, and if the husband die with- 
out issue, then the special] estate taile cannot take effect, in as much 
as the issue, which should inherit the especiall, must be begotten by. 
the husband, and so thé generall, which is larger and greater, hath 
frustrated the espcciall which is lesser. And the wife in that case 
shall be punished for waste. 
Sect: 34; 
T nota, que nul poit estre tenant ND note, that none cai be te: 


MA Aen le taile apres possibility d’issue 
extinct, forsque un des donces, ou le 
doneé en le special taile. Car le donee 
en general taile ne poit estre u dit 
tenant en tuile apres possibility d’issue 
extinct § pur ceo que touts temps du- 
rant sa die, il poit per possibility aver 
issue qué poit inheriter per force de 
mesme letaile, Et issint en mesme le 
manere Vissue,que est hetrea les donees 
en un especial taile, ne poit estre dit 
tenant en taile apres possibilitie d’issue 
extinct, causa qua supra. 


Et 


(7) [See Note 159. 
( 3 Wace Note 1804 


| nant in taile after possibility of 
issue extinct, but one of the donees, 
or the donee in especial taile. For 
the donee in generall taile cannot. 
be said to be tenant in taile after 
possibility of issue extinct ; beeause 
alwaies during his life, he may by 
possibility have issue which may in- 
herit by force of the same entaile. 
And so in the same manner the is- 
sue, which is heir to the donees in 
especial taile, cannot be tenant in 
taile after possibility of issue extinct, 
for thé reason abovesaid. And 


(28. b.] | 
(1) [Sge Note 161] 


Lib. L 


# Et nota, que fenant en taile aprés 
possibilitie Wissue extinct ne serra 
unque puny de wast, pur Vinheritance 
que fuit un foits en luy, 10 H. 6. 1; 
JUes cestuy én lé reversion poit entrer 
s’il alien en fee, 45 E. 8. 22. 


Of the Curtesie d’Engleterre, 


Sect. 35. 


And note, that tenant in taile after 
possibility of issue extinct shall not 
be punished of waste, for the inhe- 
ritance that once was in him, 10 H. 
6.4. But he in the reversion may 
enter if he alien in fee, 45 E. 8. 22. 


F lands be given toa man with a woman in frankmarriage, al- 
beit the woman (which was the cause of the gift) dieth without 
issue, yet the husband shall be tenant in tayle afres posstbilitic, &'c. 
for that he and his wife were donees in especiall taile, and so 
within the words of Littleton. The residue of this Section is 


evident. 


* This, and that which follows, is not in the first (2) edition (pr. and Su. 
(which I have). And therefore (that I may speake it once for 2.121. Co. 804 
all), it was wrong to the authour to adde any thing (especially in 


one context) tohis worke. 





[29. a.] Cuar. 4, 


ENANT per la curtesie d’? En 

gleterre est, lou home prent feme 
seisie en fee simple ou en fee tuile 
general, ou seisie come heire de le taile 
special, et ad issue per mesme la feme 
male ou female oyes ow vife (1), soit 
Vissue apres mort ou en vie, si la feme 
devie, le baron tiendralaterre durunt 
sa vie per la ley d’Engleterre. Et est 
appel tenant per le curtesie d’ Engle- 
terre, pur ceo que ceo est use en nul 
auler reulme forsque tantsolement en 
Engleterre, 

Et ascuns ont dit, que il ne serra 
tenant per le curlesie, si non que 
l'enfant, qu’il ad per sa feme, soit oye 
erie; car per le crie est prove, que le 
enfant fuit nee vife: Ideo Quere (2.) 


(2) By the first edition, lord Coke means 
that printed at Rohan, as appears by the 
preface to this his Commentary on Littleton. 
Bat the edition of Letteu and Machltnia, 
which was really the first,is also without the 
addition here mentioned. It appears to have 
been first mtroduced into the edition by 
Redman.—See further as to the subject of 
. tenant in tail after postibility. Vin. Abr. 


Voz. L 12 


Curtesie ? Engleterre. 


’ Sect. 35. 


Tea by the eurtesie of Eng: 
land is, where a mar taketh a 
wife ‘seised in fee simple or in fee 
taile generall, or seised as heir in taild 
especiall, and hath issue by the same 
wife male or female borne alive, al- 
beit the issue after dieth or liveth 
yet if the wife dies, the husband 
shali hold the land during his life 
by the law of England. d he is 
called tenant by the curtesie of 
England, because this is used in no 
other realme but in England gnely. 
And some have said, that he shall 
not be tenant by the eurtesie, unlesse 
the childe, which he hath by his 
wife, be heard crie; for by the erie 
itis proved, that the childe was born 
alive. ‘Therefore Quære. 
“ PRIST 


Tayle.1. 


[29. a.] ; 
(1) Instead of oyes cu vift, the words 
are neez vife in L. and M. This latter 
reading is conformable to lord Coke’s 
translation. 
(2) This quere is in L. and M. but mt 
in Roh, . 


Lib. 1. Cap. 4 Of the Curtesie d’Engleterre. 
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“ RIST feme scisic.” And first of what seism a man shall- 

be tenant by the curtesie. [e] There is in law a twofold 
seisin, Viz. a seisin in deed, and a seisin in law, whereof more shall 
be, said Sect. 468, and 681. And here Littleton intendeth a seisin 
in deed, if it may be attained unto. [/] As if a man dieth seised 
of lands in fce simple or fee tuile generall, and these lands descend- 
to his daughter, and she taketh a husband and hath issue, and 
dycth before any entry, the husband shall not be tenant by the 
cuftesic, and yet in this case she had a seisin in law; but if she of 
her husband had during her life entred, he should have been te- 
nant by the curtesic (5). [g] A man seiscd of an advowson (4) or 
rent in fee hath issue a daughter, who is married, and hath issue, 
and dieth seised, the wife, before the rent became due or the 
church became voyd, dieth, she had but a seisin in law, and yet 
he shall be tenant by the curtesie, because he could by no industry 
attaine to any other seisin. £¢ imiutcntia excusat legem (5). But 
a man shall not be tenant by the curtesie of a bare right, title, 
use (6), or of a reversion (7) or remainder expectant upon apy 
estate of freehold, unlesse the particular estate be determined or 
ended during the coverture. 

At the coronation of king R. 2. saith the record, [4] Johannes 
rex Castilie ce Legionis, Dux Lancastrie,coram dicto dominorege et 
consilio suo comparens, clamavit ut comes Leicestria offieium Sence- 
chalcie Anglia, et ut dux Lancastrie ad gerendum principalem gla- 
diam domini regis vocal’? Curtana dic coronationts ejusdem regia, et 

‘comes Lincoln’ ad scindendum et eccandum coramifiso dominorege 
avdente ad mensam dicto die coronationis; et guia fact’ diligenti exe- 
minatione coram ficritis deconsilio regis de fremiasis, satie constabat 
eidem consiiio, quid ad ifisum ducem tanguam tenentem fer legem 
Anglie post mortem Blanchie quandam uxoria sue fiertinuit officta 
frredict’ prout suficrius clamabat exercere, consideratum fuit fier ipi- 
sumrcgemct consiltum suum pr aedictum gucdidem dux officta predicta 
ter se et sufficientcs d.fiutatos auos facerct, et exerceret, et froda 
debita in hâcfarte obtinerct. Qui quidem dur officium Se- 
neschalcie firedict’? personaliter adimfilevit, Sc. And every [2 9. b.} 
man that claimed to hold by grand serjanty to do any service to 
the king at his coronation, exhibited his petition to the said duke 
as steward.of Exgland, who upon hearing the proofes either al- 
lowed or disallowed the same. | 

In letters patents made by king JZ. 6. to Richard earle of Salis- 
bury you shall finde thisclause, Quod chariseimus consanguëneue noster 


| Aichardus, nunc comes Sarum, qui Aliciam filiam et harcdem Thome 


nupfier comilis Sarum adhuc superstitem duxit in uxorem, et eum 
câdem Alicia frolem tempore mortis predicta Thome habuit «t habet 
euperstitem de piresentt, eogue preicxth idem Richardus nunc comes 
Sarum nomen statum et honcrem comitis Sarum, &'c. habet, et pro 
tempore vite sue de jure pretexti firamissorum habere debet (1). 
The name of the issue which the said Aichard earl of Saésbury had 
by the said lice was Richard, who married with Anne the sister 
and heie of Merry Deauchamye earl] of Warwicke, who was earle . 
of War«icke to him and to his heires, and duke of IF arqwicke to: 
_ him 


(3) [See Note 162.} (7) [See Note 166.] 


(4) [See Note 163.] 
(5) ce Note 164.] [29. b.] 
(6) [See Note 165.] (4) [See Note 167.] 


Sect. 35. 


em 


Lab. 1. Of the Curtesie d’Engleterre. | 


him and to the heires males of his body. And Richard the sanne 
“having then no issue by his wife, king H. 6. in 27. yeare of his 
raigne granted to him that he should be earle of H'arwicke, licét 
thee et predicta Anna exitum inter ecs ad prasens non habent. These 
and many more I have read concerning this matter, and only say 
to the reader, Utere tuo judicio, niñil enim impedio. 

(z] If an estate of freehold in seigniories, rents, commons, or such 
like be suspended, a man shall not be tenant by the curtesie ; but if 
the suspension be but for yeares, he shall be tenant by the curtesie. 
As if a tenant make a lease for life of the tenancie to the seignio- 
resse, who taketh a husband, and hath issue, the wile dieth, he shall 
not be tenant by the curtesic (2), but if the lease had been made 
but for yeares he shall be tenant by the curtesie. 


“ En fee simple ou en fee taile generall, ou sciste come hrire de la 
taile sfeciall, et ad issue fer la fime male ou female” 2. Of what 
estate. If lands be given to a woman and to the heires males of 
her body, she taketh a busband and hath issue a daughter and dieth, 
he shall not be tenant by the curtesie ; because the daughter by no 
possibilitie could inherite the mother’s estate in the land; and there- 
fore where Litileton saith, issue by his wife male or female, it is to 
be understood, which by possibility may inherit as heir to her 
mother of such estate. Littieton himself explaneth this by ex- 
presse words Cap. Dower fo. 40. Sect. 52. . And therefore if a 
woman tenant in taile general] makcth a feoffment in fee, and 
taketh back an estate in fee, and take a husband and hath issue, and 
the wife dieth, the issue may in a formedon recover the land against 
his father, because he is to recover by force of the estate tailc as 
heir to his mother, and is not inheritable to lis father (3). 


“ Et ad issue.” 3. The time of having the issue. 4 What 
kinde of issue. If a man seised of lands in fee hath issue a daugh- 
ter, who taketh husband and hath issue, the father dieth, the hus- 
band enters, he [a] shall be tenant by the curtesie, albeit the issue 
was had bcfore the wife was seised. And so it is albeit the issue had 
dyed in the life-time of her father before any descent of the land, 
yet shall he be tenant by the curtesie (4). If a woman [6] seised 
of lands in fee taketh husband, and by him is bigge with childe, 
and in her travell dyeth, and the childe is ripped out of her body 
alive, yet shall he not be tenant by the curtesic, because the childe 
was not borne during the marriage, nor in the life of the wife, but 
in the meane time her land descended, and in pleading he must al- 
ledge, that he had issue during the niarriage. 

If the wife be [c] delivered of a monster, which hath not the 


shape of mankinde, this is no issue in the law ; but although the is- I, 43 
sue hath some dcformity in any part of his body, yet if he hath hu- a ert 
mane shape this sufficeth. Hi, gui contra formam humani gencria Fleta, hb. 1. « 
converso more firocreantur,( ut simuliermonstrosumvuelfirodigiosum cap. 54. 
fuerit enixa) inter liberos non computentur. - Partus tamen cui na- ENS 
tura aliguantulum ampliaverit vel diminuerit non tamen suferabun- 
danter, ut'ei sex digitos vel nist quatuor habucrit, benè debct inter 
diberoe commemorari. Si inutiiia natura reddidit membra, ut at 

| curvue 
(2) [See Note 168.] (4) Yet in some cases the time of having i issue is of 
(3) [ee Not Note 169 x consequence. Sce post. 49. 


Sect. 35. 


(A Vid. 1 E. 3. 6. 
5 E. 3.24. 
(Post. 30) 


W. 8. ca. 1. 
Litt. ca. Bower 
fol. 40 sect. @& 
Paine's case. 

8. Co. ful. 34, 


(a) Où Tenyyss 
21H. 3. tit. 
dower 198. 


[61 Vide Paine's 
case, ubi supra. 


(c} Braet. Kb. 5. 
437, 438. 


Lib. 1, Cap. 4. Of the Curtesie d’Engleterre.  Sect. 33, 


curvus fuerit aut gibbosusvelmembra tortuosq habuerit,non tamen est 
frartus monstrosus. Item pucrorum alii sunt mascult,alit femina, alt 
hermaphradite. Hermaphrodita tam masculo quèm femine compa- 
ratur secundum prevaleacentiam sexte incalescentts. 

If the issue be born deaf or dumbe or both, or be born an ideot, 
yet it is a lawful issue to make the husband tenant by the curtesie and 
to inherit the land. 


fais H. 6. “ Oyes ou vive.” Ifit be borne alive {dj it is sufficient, though 
Princes cage, ubi jt be not heard cry; for peradventure it may be born dumbe. And 
ape this is resolved cleerly in Paine’s case 4i sufra. For the pleading 
(as hath beene said) is, that during the marriage he had issue by his 
wife, and upon that point the triall is to be had, and upon the evi- 
dence (5) it must be proved, that the issue was alive, for moriyus 
exitus non est exitus, so as the crying is but a proofe that the childe 
was born alive, and so is motion, stirring, and the like. And it is 
fe] Mirror, f#P: said by an ancient author [e] that it was ordained in the raigne of 
ue king 77. 1. Que touts que survequissent lour fems dount tile [30 
uesent conceive tenutssent lesheritages tour fems pur lour vies. ° a. ] 


pes St By the custom of Gavelkind (/] a man may be tenant by the 
Stee. de Consaeta Curtesie without having of any issue (1). 


21 H. 3. N yy e 99 , ° 
ig Dower 108. ‘ Soit l'issue apres mort ou en vie.” And therefore [¢] if a wo 


] 
Painc’s case, ub} man tenant in taile general] taketh a husband, and hath issue, which 
fy Leon. or.) issue dyeth, and the wife dieth without any other issue, yet the 
husband shall be tenant by the curtesie, albeit the estate in taile be 
‘determined, because he was intitled to be tenant fier legem Anglia 
before the estate in taile was spent, and for that the land remaineth. 
But if a woman maketh a gift in taile, and reserve a rent to her and 
to her heires, and the donor taketh a hysband and hath issue, and 
the donee dieth without issue, the wife dieth, the husband shall not 
be tenant by the curtesie of the rent, for that the rent newly re- 
served is by the act of God determined, and no state thereof rex 


$2, 0.) maineth. But [A] if a man be seised in fee of a rent and maketh a 
A] Bropke tits Pep gift in taile generall to a woman, she taketh husband and hath 
9 E-3.37. issue, the issue dieth, the wife dieth without issue, he shall be tenant 


by the curtesie of the rent, because the rent remaineth (2). The 
diversity appeareth. 


Si la feme devie, le baron ticndra a la terre, &¢.” Foure things 
doe belong to an estate of tenancy by the curtesie, vis. marriage, 
seisin of the wife, issue, and death of the wife. But it is not re- 
quisite that these should concurre together all at one time. And 
therefore, if a man taketh a woman seised of lands in fee, and is 
disseised, and then have issue, and the wife die, he shall enter and 

, hold by the curtesie. So if he hath issue which dieth before the de- 
" scent, as is aforesaid. 

And albeit the state be not consummate untill the death of the 

wife, yet the state hath such a beginning after issue had in the life 
’ pf the wife as is respected in law for divers purposes. * 

First, after issue had, he shall doe homage alone, and is become 
tenant to the lord, and the avowrie shall be made onely upon the 

husband 


(30. a} 
; ; (1) [See Note 171. 
(5) [See Note 170.] (2) [See Note 172. 





, di 
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Of the Curtesie d’Engleterre. 


Sect. 35. 


husband in the life of the wife, as shall be said hereafter when we ou 6 ae 


come to the apt place (3). 


Secondly, if after issue {¢] the hus- 


band maketh a feoffment in fee, and the wife dieth, the feoffee shall 
hold it during the life of the husband, and the heire of the wife shall 
not during his life recover it in sur cui in vitd ; for it could not be a 
forfeiture, for that the estate, at the time of the feoffment, was an 
estate of tenancy by the curtesie initiate (4) and not consummate. 
And itis adjudged in 29 Z. 3. that the tenant by the curtesie cannot 
claime by a devise, and waive the state of his tenancy by the cur- 
tesie, because, saith the booke, the freehold commenced in him be- 


fore the devise for terme of his life. 


4 Etest appel tenant per le curtesie d’Engleterre, fur ceo que 
n’est use en auter realme forsque tantsolement en Engleterre.” 


“© Perle curtesie.” In Latine fier legem Angle. 


“ Tontsolement en Engleterre.” It is also used within the realme 
of Scotland, and there itis called Curialitis Scotie. And so it is in 


| the realme of Ireland (5). 


« Et ascuns ount dit, que il ne serra tenant fier le curtesie, sinon 





enfant. 


* Ascune ount dit.” 


lib. 5. tract. 5. cap. 30. 
50, &c. 


que l'enfant que il ad per sa ferme soit oye crie, car per le crie est 
prove gue le enfant fuit nee vife.” 
owne opinion before, viz. oyeg ou vife, now he sheweth the opinions 
of others: for so is said in the [k] statute De tenentibus per legem 
Angliæ : and of that opinion is Glanviill [0] lib. 7. cap. 8. Bracton 
Britton cap. 50. fol. 132. Ficta lib. 6. cap. 
But the reason is against their opinion; for by the cry 
| it is proved, &c. so as it is but an ev idence t to prove the life of the 


Our author having delivered his 


By these and the like speeches our author 
jntendeth, that the point had been controverted, but thereby, ex- 
cept it be in this Section, where formerly he delivered his opinion, 


as hath been said, he tacitely insinuateth his owne judgement, which 
in all the rest holdeth for good law and warranted by good authority 
throughout his three bookes ; which kinde of speech and the like I 
have collected together, as it appeareth by the Sections in [7] the 


margent. 


363. 
39 E. 3. &. 87. 


179. 192. 30%. 227. 234, 269, 330. 399. 357. 400, 438, 436. 440. 443. 460. 402. 478. 501. 503. 906, 523, 533, 524. 634, 576. 601. 
633, 634. 640. 642, 643, 644. 646. 658. 675, 689. 721. 723. 726. 730, 731. 733, 734. 


“ Ideo quere.” 


This quære is not in the originall edition of Li- 
tleton, and therefore to be rejected (6). 


; And some have said, that in divers cases a man shall by having 
of issue be tenant by the curtesic where a woman shall not be en- 
dowed. And therefore they say, if lands be given to two women 





| (3) Hic sect.90. 21 E. 3,35. Hal. MSS. 
rf 3) See Note 173. 
See Note 174. 
6) It appears by the various reading alrea- face fo the prevent edition. | 
7 given, that this guere, though not in the Ro- . 


and to the heires of their two bodies begotten, and one of them 


take 


(2. Ro. Abr. 00. Ge 
Post. 183. contra.) 


han edition, which lord Coke thought the ohl- 
est, is in that by Lettou and Machlinia, which is 
really the original one. [Hut sce editor's pre- 


Lib. 1. 


7.3.4. 
La) 17 E. 3. 61. 


] Magna Carta | 


[e 
30 E. 3. Dower 


Bract. fol. 93. 
k ta, lib. 5. 


[A 


(1) 1.7.17. Dy.95. Hal. MSS, 
(2) (See Note 175.] 
post. SL. b.] 
(4) [See Note 176. ] 


(3) [See 


Cap. 4. 


_Of the Curtesie d’Engleterre. Sect. 35. 


take husband and have issue and die, the inheritances being severall 
the husband shall be tenant by the curtesie, as it is adjudged 7 Æ, 3. 
and in other bookes (] this judgment is cited and allowed. But 
certaine it is, that if land be given to two men and -to the heires of 
their two bodies .begotten, and the one taketh wife and dieth, she 
shall not be endowed, for no estate in the land is altered by that 
marriage. But I leave the reader to his owne opinion, or rather to 
suspend it until he come to the proper place in the next [30 b 

chapter. If lands holden of the king by knight’s service in ° J 


cafite descend to a woman, and after office found she intrude and 


taketh husband and hath issue, in this case the husband shall be te- 
nant by the curtesie (1) ; and yet if the heire male after office in the 


like case intrudeth and taketh wife, his wife shall not be endowed, 


for so it is provided by the statute of Prerogativa Regis, cap. 13. 
that in that case there accrues to the heire no freehold, nor dower 
to the wife, which by interpretation is as much as to say, that the 
heire shall have no freehold as to this respect to give any dower to 
his wife. If a man marry the niefe of the king by licence and hath 
issue by her, and after lands descend to the niefe and the husband 
enter, the niefe dieth, he shall be tenant by the curtesie of this land, 
and the king upon any office found shall not evict it from him, be- 
cause by the marriage the niefe was infranchised during the cover- 
ture. But if a free woman marry the villaine of the king by li- 
cence, and lands descend to the villaine, the villaine dieth, the wife 
shall not be endowed, but upon an office found the king shall have 
the land, for the villaine remained still a villaine to the king. A 
woman [7] taketh husband, and hath issue, lands descend to the 
wife, the husband enters, and after the wife is found an ideot by 
office, the lands shall be seised by the king (2), for the title of the 
tenancy by the curtesie and of the king begin at one instant, and 
the title of the king shall be preferred. A man shall be tenant by 
the curtesie of a castle [0] which serveth for the publicke defence of 
the realme, but a woman shall not be endowed thereof, as shall be 
said more at large hereafter (3). 

= À man shall be tenant by the curtesie of a common eaune nomber, 
but a woman shall not be endowed thereof, because it cannot be di- 
vided. A man shall be tenant by the curtesie [ ?} of a house that 
is Cafut Baroniæ or Comitatäs : (4) but it appeareth by 4 XH. 3. 
Dower 180. that a woman shall not be endowed of it. For the law 
respecteth honour and order, <A man is entitled to be tenant by the 
curtesie, and maketh a feoffinent in fee upon condition, and entreth 
for the condition broken, and then his wife dieth, he shall not be 
tenant by the curtesie, because albeit the state given by the fcoff- 
ment be conditjonall, yet his title to be tenant by the curtesie was 
inclusively absolutely extinct by the feoffment, for the condition - 
was not annexed to it (5). As if the lord disseise the tenant, and 
maketh a feoffment in fee of the land upon condition, and entreth 
for the condition broken, yet the seigniory is extinct, for that was 
inclusively extinct by the fcoffment. See mare of tenant by curtesie, 
Section 52 (6). - 


(5) fic fol. 266. Hal. MSS. 
Abr. Cuptesy, and the same title New Abr. 


wo e 


CHAP, 


(6) See also Wright’s Ten. 193. and Vin. 


Of: Dower. 


Lib. L Cap. 5. Seet. 36. 
Cuar. 5. Of Dower. Sect. 36. 
EN ANT en dawer est, lou home NENANT in dower is, where a 


est seisie de certaine terres ou te- 
nemonis ets fee simple, taile  generall, 
ou come-hetre de le tuile special, et 
prent feme, et devie, la feme apres le 
decesse de la baron serra endow de la 
Serve part de tiels terres et tenements, 


que fueront a su baron en ascun temps- 


durant le coveriure, a acer et tener a 
mesme la feme en severaltie per metes 
et bounds pur terme de sa vie, le quel 


el avoit issue per eu baron ounemy, ek 


de quel age que la feme soit, issint que 


el passe. Page de neuf ans al temps de: 
le mort sa baron, [car il covtent que 


el soit passe Vage de neuf ans al temps 
del mort sa baron, (1) ou auterment 
clne serra my endow.) 


man is seised of certaine lands 
or tenements in-fee simple, fee taile: 
generall, or as cire in-speciall taile, . 
and taketh a wife, and dieth, the wifé. 
after the decease of her -asband: 
shall be endowed of the third part: 
of such lands and tenements as were 
her husband’s. at any time durin 
the coverture, to have and to hol 
tothe same wife in severalty by metes 
and beunds. fer terme of her life, 
whether she hath issue by her hus- 
bund or no, and ‘of what age soever 
the wife be, so as she be past the age 
of nine yeares at the: time of the 
death of her husband, for she must 
be above nine yeares old at the time 


. of the decease of her husband, others 


wise she shall not be endowed. 


“VENENANT en dower?" (7) Tenene ia dote. Dos, dower, in: 


. the common law [¢] is taken for that portion of lands or (9 

' tenements which the wife hath for terme of her life of the lands. 
or tenements of her husband after his decease, for the sustenance of 
herselfe, and the nurture and education of her children (8). Proft- 
ter onus matrimonii, et ad sustentationemuxoris et educationem lébe- 
rorumtumfuerint procreati si vir firæmoriatur : et hocfirofriè dicitur 


(g] Lib. Rub. 


dos mulieris secundum consuctudinem Anglicenam. And dos is de- 
[31 a.] rived ex donations, et est quasi donartum, because either the 
. law itselfe doth (witheut any gift) orthe husband himseif 


giveth it to her, as shall be said hereafter. 


And at this day 


dos or dower is not taken by the professors of the common law, 
either for the land which the wife bringeth with her in marriage to 
her hasband, for then, it is either called in frankmarriage ‘or in 
marriage, as hath beene said, nor for the portion of money or other 
goods or chattels which she bringeth with her in marriage, for that : 


is called her marriage portion. And yet of ancient time [7] dos 
mulicris, the dower or dowrie of the woman was also applyed to 
But it is commanly taken for her tifird part, which she %.9% 
bath of her husband’s lands or tenements. 
In Domesday, Dos is called Maritagium. à. 
To the consummation of this dower three things are necessary, 
viz. marriage, seisin, and the death of ber husband. 
Dos [s], the very name doth impart a freedome, for the law dot 
give her therewith many freedomes. Secundumconeuctudinem regni 
mulieres viduæ, Se. debent esse quicta de tallagiis, &c. And te- 


them. 


Gh) fee Note 177] 


#] Clans. 

1 H, 53. nu. 17. 
Regist. 142, 143. 
F 150. 


nant 


(1) Alf between the brackets omitted im 
L, and.bf. and in Rob. | 


Lib. 1. 


( Ante 20. a.) 


CS 


FF 


) [See Note 179.] 
See ante 30. b. n. 2. 

[See Note 180.] 

5) Hic sect. 8. :) E. 3. 


Cap. 5. Of Dower. 


nant in dower shall not be distreyned for the debt due to the king by 
the husband in his life time in the lands which she held in dower. 
And other privileges she hath; of all which Ockam yeelds the rea- 
son, Doti ejus farcaturquia premium pudorie cet (2). 


“ Lou home.” Ifthe husband be an lien [+r] the wife shall not 
be endowed. So if the husband be the king’s villaine, the wife shall 
not be endowed (as hath beene said); but if the husband be a 
villaine toa common person, the wife shall be endowed if she be 
intitled to dower before the entrie of the lord. And so if a free 
man take a niefe to wife and dieth, she shall be endowed. The 
wife of an ideot (3), mom compos mentis, outlawed, or attainted of 


Sect. 36. 


felony or trespasse, attainted of heresie, fremunire, or the like, 


shall be endowed. But if the husband be attainted of treason, 


albeit it be treason done after the title of dower, she shall not be- 


endowed, as shall be said hereafter. 


‘ Seisie.’ Here this word (seised) extendeth itselfe as well toa 
seisin in law, or a civill seisin, as toa seisin in deed, which is a natu- 
rall seisin: but seised he must be either the one way or the other du- 
ing (4) the coverture. For a woman shall be endowed of a seisin 
in law. As where lands or tenements descend to the husband, be- 
fore entry, he hath but a seisin in law, and yet the wife shall be en- 
dowed, albeit it be not reduced to an actuall possession, for it lieth 
not in the power of the wife to bring it to an actuall seisin, as the 
husband may do of his wife’s land, when he is to be tenant by cur- 
tesie, which is worthy the observation. And yet of every seisin in 
law, or actuall seisin of lands or tenements, a woman shall not be 
endowed. For example, if there be grandfather, father, and sonne, 
and the grandfather is seised of three acres of land in fee, and 
taketh wife and dieth, this land descendeth to the father, who 
dieth either before or after entry, now is the wife of the father 
dowable. The father dieth, and the wife of the grandfather is 
endowed of one acre and dieth, the wife of the father shall be en- 
dowed onely of the twoacres residue, for the dower of the grand- 
mother is paramount the title of the wife of the father, and the 
seisin of the father which descended to him (be it in laworactuall) is 
defeated (5), and now upon the matter the father had but a rever- 
sion expectant upon a freehold, and inthat case, Dos de dote peti non 
debet ; although the wife of the grandfather dieth living the father’s 
wife (6). And here note a diversity [w] betweene a descent and a 
purchase. For in the case aforesaid, if the grandfather had infeof- 
fed the father, or made a giftin taile unto him, there in the case 
abovesaid, the wife of the father, after the decease of the grand- 
father’s wife, should have been endowed of that part assigned to the 


grandmother, and the reason of this diversitie is, for that the (3 Leb } 


seisin, that descended after the decease of the grandfather tothe 

father, is avoyded by the indowment of the grandmother, whose title 

was consummate by the death of the grandfather ; but in the case of 

the purchase or gift, that took effect in the life of the grandfather 

(before the title of dower of the grandmother was consummate), is 
not 


of such seisin. Hal. MSS. 
(6) [See Note 181.) . 
13. 8. Mes. 6. 


But by some the heir shall have mortdancester 





Lib. 1. OF Dower: Sect. 36. 


not defeated, but only guoad tHe grandnicther, and in that 

case there shall be Doe de dote. And yet there is another di- _ , 
versitie [x] (1) where the wife of the father is first endowed, and Qu E. 3. at 
where the wife of the grandfather ; for in the same case after the 13 Rs. 
decease of the grandfather and father the sonne entreth andin- 332s 5. 
Woweth his mother of a third part, against whorii the grandmother # 
recovereth a third part ahd dyeth, the mother shall enter againe (Post 42. 8: 
into the land recovered by the grandmother, because she hdd in it «Co 1%) 
an estate for terme of her life, and the estate for the life of the grand- 

mother is lesser in the eye of the law, as to her then her owne life. 

Also the husband [y] (2) may be stised in hid demesne, as of fee ab- wy 6 Es. 40. 
solutely, yet the woman shall not be indowed, as she shall not be Cre Cha, Co. 
indowed both of the land given insexchange, and df the land taker 191 1. Ro. 


in exchange, and yet the husband was seised of both, but she may Cie Send. 
have her election to be indowed of which she will. Doctr. Plac: 148. 


Also of 2.seïsin for an instant a woman shall not be indowed (3); 
as if Cestuy que use [z]after the statute of 1 R. 3. and before the [<)97 H. 2:23, 
statute of 27 H. 8 had made 4 feoffment in fee, his wife should not *; N: ® 
be indowed (3. a:) . Dower 

Likewis® if two joynttenants be in fee, and the one maketli a feoff- 
ment in fee, his wife shall not be indowed (4). And so if the conu- 
see of a fine doth grant aiid render the land to the cœusor, the wife 
of the conusee shall not be indowed, for it is not possible that the 
husband could have indowed his wife of such an estate, as the usual 
pleading i is, Lid. intrat. 225. Quid dicit quod W. güondem vir suug | 

munguam fuit seisitus de tenementis pradictié de tali etittu ite quod 
ean A,inde dot&sse fotuit. 


“ Des terres ou tenements” Of a Castle that is maintained for the Vide Sect. sus: 
necessary defence of the realme a wortian shall not be indowed, be- 
cause it ought not to be divided, and the publique shall be preferred 
before the private (5). But ofa castle that is onely mairitained for . 
the private use and habitation of the owner; a woman sHall be in- 
dawed. And so it was adjudged in the court of [a] common pleas, [a Pasch, .... 
where in a writ of dowet the demand was, de tertié parte Castri de 
Hilderket in Comitatu Northumb, And the statutE of Magna Charta, ol, u 
tap. 7. whereby it is provided; nist domits illa sit Castrum, is tobe He es, 
understood, a castle maintained for the necessary and publike defence 30 E. 1. tit. 
of the realme. And this agreeth with ancient records, [6] (albeit in sbe.1 . 
the argunientof thie said case they were hot vouched) the effect where- ouch. SE. 
of be, Non deberit mulicribus assigraré i in dotem castra que fuerunt Dower 193. 
bihorum suorum et que de Guerra fxistunt, vel etiam homagia el Deer 206. 
servitia aliquorum de é guerra existentia. Wherein it is to be ob-. & an el 
served, that the law is not satisfied with thè names of things; or no- aes 17. 
minatives, but with things reall and substantial. But of the principal ry 
mansion, or capitall messuage, the wife shall be indowed, [c] si zon. (e] Brace. 1. 2, £ 


| “ew 
oy 8 ea 
Trim. 17. BL in Com. Banco. 


(1) 8 EB. 2. Recovery in value 10. Hal asf. 4. 13.8.andP. 34E.1. Fitzh. Dower 178. 
(2) Hic sect. 56. fol.42. Hal. MSS cited.—See further Cro. Eliz. 502. Noy 6%. 
(3) [See Note 182.] Cro. Jam. 615. 1. Atk 442 and 2. Blackst. 
(3a) [See Note 183.) Comment. 132. 

(4) 8. p. acc. in MSS. Common Placa-book, (5) [See Note 184] 

stepposed to be by judge Doderidge, amd 14 H. 


Vou. Ie 19 


Lib. 1. 


e 


Of Dower. 


sis Cahut Comitatiie, sive Baronia (6), for the konour of the realme, 
or (as hath beene said) a castle for the publique defence of the 
realme. And so arc the oki bookes to be intended, as it was re- 
solved 77. 17 Adz. in the couxg of common pleas, which I heard and 
observed. And of an estate taile in lands determined, a woman 
shall be indowed in the like manner and forme as a man shall be te- 
nant by the curtesie, mutatis mutandis. 


Cap. 5. 


« En fee simple, fee taile gencral, Üc.” If a man be tenant in fee 


(d} 41 E. 3. 30, taile general], [d] and make a fcoffment in fee, and taketh back an 
30H. 8. Dyer estate to him and to his Wife, and to the heires of their two bodies, 
and they have issuc, and the wife dyeth, the husband taketh another 
wife and dycth, the wife shall not be endowed, for during the co- 
verture he was seised of an estate taile speciall, and yct the issue 
which the second wife may have by possibilitie may inherit (7). 
The same law it is, if in this case he had taken backe an estate 
in fee simple, and after had taken wife and had issue by her ; yet 
she shall not be indowed, for that the reg simple is ‘vanished by the 
remitter, and her issue hath the land by force of the entaile. But in 
ore ai that case the tenant cannot plead that the husband was never seised 
Pret of such an estate whcreof the demandant might be indowed, but he 
must plead the special! matter (8). 
« Et firent feme.” Ifa man soseised as is aforesaid, taketh an 
(Doet. Pince. alien té wife, and dycth, she shall not be endowed (9) ; but if the 
146: Post. 33.8.) = king take an alien borne, and dyeth, she shall be indowed by the 
law of the crowne. And £dmond the brother of king Edward the 
first, married the queen of Navarre, and dyed, and it was re- 
Oe Re 1 solved [e] by all the judges, that she should be indowed of the third 


{ /1 Dors clause 
18 H. 9. ju. 17. 


(1. Ro. Abr. 
652.) 


[g] Bract. lib. 2. 
fo. 97. b. 


part of all the lands whereof her husband was seised in fee (10). 

Ifa Jew born in England taketh to wife a Jew borne also in Eng- 
land, the husband is converted to the Christian faith, purchaseth 
lands, and infeoffeth another, and dyeth, the wife brought a 


writ of dower, and was barred of her dower, and the reasog [ 32. a.. |: 


Ô . e \ ° *. 8 
yielded in the record [f] is this, Quia verd contra justitiam ext 
guéd ifisa dotem fetat vel habeat de ten mento quod frat viri sui, ex 
quo in conversione sud nolust cum e0 adhzrcre et cum eo converti (1). 


“ Deltierce part de tiels terrce et tencments fier sevcraltic jier 
metvs ct bounds.” Albeit of many inheritances that be entire, where- 
of no division can be made by metes and bounds, a woman cannot be 
endowed of the thing itselfe, yet a woman [¥] shall be endowed 
thereof in a special] and certaine manner. As of a mill a woman 


Sect. 36, 


Aus. Sh shall not be endowed.by metes and bounds, nor in common with the 

3: Ne Be 140 heire, but either she may be endowed of the third tolle dish, or de 

Bower Oa) integro molendino per quemlibet 5. mensem. And. so of a villeine, [4 } 

h] 2 H.6. 11. either 
et. lib. 2. fo, 97. 


Brit. 247. 11 E.3. tit. Dower85. 18E. 3. ibid. 81. 3 E.3. 87. F.N. B. 8. ke 


C32. a.] 
(1) Nota placitum illud fuit coram justi- 
(8) 21 £.3.36. 346.55. Hal. MSS. ciariis ad custodiam Judæorum assignatis. 
(9) [See Note 187. Hal. MSS.—See the recerd at length in Tov. 
(10) Yet Edmund the qnecn of Navarre’s Angl. Judaic. 230. See also Mol. de Jur. Ma- 
husband was only a subject, therefore griere rit. 8thed. b. 3. c. 6. 8. LL 
the reason of the case. | 


4 


(6) [See Note 185.1 
(7) [See Note 186.] 


Lib. 1. 


either the third dayes work, or everie third wceke or month. 4 


‘Of Dower. ’ 


woman shall be endowed of the third part of the profit of stallage, 
of the third part of the profits of a faire, of the third part of the 
profits of the office of marshalsic, of the: [z] third part of the pro- 
fits of the kceping of a parke, of the third part of the profit of a 
dove-house, and likewise of the third part of a piscary, [4] vz. 
tertium fiscem,vel jactum retis tertium; of the third presentation toan 
advowson (2). A writ of dower licth de 3. parte crituum frrovenien- 
tium de custodid gaole Abathie W'rstm. And herewith agrecth re- 
verend antiquitie. De [0 nullo, quod est sud naturé indivisible et se- 
cationen sive divistonem non fiatitur,nullam partem habebit, sed satis- 
Jaciat ei ad valentiani. Of the third part of profits of courts, [77] 
fines, heriots, &c. Also a woman shall be endowed of tithes; and 
the surest indowment of tithes is of the third sheafe ; for what land 
shall be sowne is uncertaine (3). 

But in some cases of lands and tenements, which are divisible, 
and which the heire of the husband shall inherit, yet the wife shall 
not be endowed. As if the husband {”] maketh a lease for life of 
certaine lands, reserving a rent to him and his heires, and he taketh 
wife and dieth, the wife shall not be endowed, neither of. the rever- 
sion (albeit it is within this word tenements) because there was no 
seisin in deed or in law of the freehold nur of the rent, because the 
husband had but a particular estate therein, and no fee simple (4). 
But if the husband maketh a lease for veares, reserving a rent, and 
taketh wife, the husband dieth, the wife shall be endowede of the 
third part of the reversion by metes and bounds, together with the 
third part of the rent, and execution shall not cease during the yeares 
(5). And herewith agreeth the common experience at this day. 
But if the husband maketh a gift in taile, reserving a rent to him 
and his heires, and after the donor taketh wife and dieth, the wife 
shall be endowed of this rent, because it is a rent in fee, and by 
possibilitie may continue for ever. 

Of a common certaine a woman shall be endowed, but of a com- 
mon sauns nomber en grosse she shall not be endowed, as hath beene 
said before. And so of a rent service, rent charge, and rent secke, 
she shall be endowed (6): but of an annuitie that chargeth onely 


the person, and issueth not out of any lands or tenements, she shall ~ 


not be endowcd. But if the freehold of the rents, common, &c. 
were suspended before the coverturg, and so continue during the co- 
verture, she shall not bé endowed of them. If after the coverture 
the husband doth extinguisli them by release or otherwise, yet she 
shall be endowed of them ; for as to her dower they in the eye of 
the law have continuance. 

If the wife be entitled to have dower of three acres of mar sh, 


every one of the value of twelve pence, the heire by hfs industry — 


and charge maketh it good meadow, every acre of the value of ten 
shillings, the wife shall have her dower according to the improved 
value, and not according tothe value as it was in her husband’s time: 
for her title is to the quantitic of the land, viz. one just third part 
{7). . 

‘ And 


(2) See post. 32. b. n. 2. 
(3) [See Note 188. 
(4) [See Note 189. 


(5) [See Note 190.] 
(6) [See Note 191.] 
(7y [See Note 192.1 
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19 E. 3. Quar. 
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[1 Bract. 97. 
Brit. 146, 147. 
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2 E. 6. Dow. 8% 


Vid. 1 E. 6. 
Bow. B. 89. 
(Ante 30. a.) 


Ante 29. b) 


7. Co. 33. 

- Lillingston’s case, 
6. Co. 78. Seig. 
Aburgnnie’s case. 
(Post. 56. a. 171. 
a. 179. a. Perk. 
sect. 328. contra 
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V.30 E. 1: 
Youch. 326. 


Rract. 02. 
Brit. cap. 101. 
Brit. ¢ ca 

be. 681. 


x. Pise. 
14s. Post. 33. b. 
4. Co. 29 ' 
& Co. 9. b. 
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. her husband, and goe 


Of Dower. Sect. 86, 


And the like law it is if the heire improve the value of the land 
by building: and on the other side, if the value be impaired in the 
time of the heire, she shall be endowed according to the value at, 
the time of the assignment, and not according to the value as it was 
in the time of her husband (8) 


“ Ascuns temps durant le coverture.” For the better understand- 
ing whereof it is to be knowne, that (as hath beene said) to dower 
three things doe belong, viz. marriage, seisin, and the death of the 
husband. Concerning the seisin, it is not necessarie that the same 
should continue during the coverture, for albeit the husband alien- 
eth the lands or tenements, or extinguisheth the rents or commons, 
&c. yet the woman shall be endowed. But it is necessary that the 
marriage doe continue, for if that be dissolved the dower ceaseth, wbi 
nullum matrimonium, ibi nulla dos. But this is to be understood when 
the husband and wife are divorced à vinculo matrimonii, as in case of 
precontract, consanguinity, affinity, &c. and not à mensa et thora 
only, as for adulterie (9). And yet it is said, that if the assign- 
ment of dower ad ostium ecclesia be specified, viz. that notwith- 
standing any divorce shall happen yet that she shall bold it for life, 
that this is good. 

If the wife elope [o] from her husband, that is, if the wife leave 
away and tarrieth with her adulterer (10), 
she shall losé her dower until her husband willingly without 39. b. 
coertion ecclesiasticall be reconciled unto her, and permit [ ] 
her to cohabit with him, all which is comprehended shortly in two 
hexameters, Sfonte virum mulier fugiens, et adultera facta, Dote 
sud careat, nist sfionsi sponte retractq. And [ f:] if she goeth willingly 
with or to the avowtrer, this is a departuré and a tarrying, albeit 
she remaineth not continually with the avowtrer, or if she tarryeth 
with him against her will, or if he turne her away, or if she co- 
habit with her husband, by the censures of the church, in all these 
cases she loseth her dowrie. But see notable matter hereof in the 
exposition upon the statute of W. 2. cap. 34. 
© & En eeveralitie per metes et bougds.” And yet in some cases 
where the hugband was sole seised, the wife shall not be endowed in 
severalty by metes and bounds (1). As for example, [g] if a man 
veised of lands in fee took a wife, and infeoffed eight persons, a 
writ of dower was brought against these eight persons, and two con- 
fesse the action, and the other six pleade i in barre, and descend co 
issue, the demandant shall have judgment to recover the third part 
of two parts ‘of the land, in eight parts to be divided, and after 
the issué being found for the demandant against the sixe, the de- 
mandant shall have judgement to recover against them the third part 
of sixe parts of the same lands, in eight parts to be divided, which 
18 worthie the observation. But of this more shall be afterwards 
said in this Chapter. 

* But regularly Littlcton’s words are to be intended, wherc the 
husband ‘was sole seised, for where he was seised in common, there 
she cannot be endowed by metes and.bounds, as it appearcth in this 

Chapter, 


(10) [Sce Note 195.1 


Re Note 193.] 
(1) [See Note 195.) 


See Note 194. 3 


Lib. 1. Of Dower. Sect. 36. 
Chapter, Sect, 44. Mota, the endowment by metes and bounds, 35 F-3-Doe 
according tothe common right, is more beneficiall to the wife, than 10. s.31.° 
to be endowed against common right, for there she shall hold the 11%, Dower 
land charged, in respect of a charge made after her title of dower Qrar. Imp. 154. 
(2 18 H. 6. 37. 

2 Le quel el avoit issue fier sa barin ou nemy.” Herein the tenant Pet Paston. 
in dower, as in many other cases, is preferred before the tenant by 
the curtesie ; but yet this great disadvantage the wife hath, that she 
cannot enter into her dower by the common law, but is driven te ‘ 
her writ of dower to recover the same, wherein sometimes great de- 
layes are used, and therefore the well-advised friends of the wife 
will provide for a jointure to be made to her, as shall be said here- 
after. For by the statute of [r] Magna Charta, cap. 7. she shall 
tarrie in the chiefe house of her husband but by the space of fortie RE, 


dayes after the death of her husband, within which time dower shall 
be assigned unto her, unlesse it were formerly assigned, &c. but of 
little effect was that act, for that no penaltie was thereby provided if 
it were not done: which terme of 40 days is in law called Quaren- 
tina. But if she marry within the 40 dayes, she loseth her quaren- 
tine (3). But some have said that by the ancient law of England 
the woman should continue a whole yeare in her husband’s house, 
within which time if dower were not assigned, she might recover it : 
and this certainly was the law of England before the Conquest [+], 
Mulieres vidue bissenos menses viduasexigunto,atque tum demum cut 
velint nubant, sin que ante annum nufiserit dote mulctata fortunis 
omnibus à friore marito relictus firivatur. But for the reliefe of the 
widow it was provided by the statute of Merion made 4nno 20 H. 3. 


cap. 1. (which by [¢] Bracton is called Nova conatitutio) that the [4] Benet. lib. 4 
wife shall recover damages in her writ of dower from the time of the write can, at 
| death ofherhusband (4). Buthereindiversthingsare observable. First, ne 5 


in what kind of writ of dower she shall recover her damages. Ina 
writ for a dower ad ostium occlesie, or ex assensu fratrie, she shail 
recover no damages, because she may enter, and the words of the 


statute be, ef dotes suas habere non fiossunt sine filacito. Also Ihave. 


read in an ancient and learned reading upon this statute, that it ex- 
tendeth only toa writ of dower, Unde nihil habet, and not to a writ 
of right of dower, for in no writ of right damages are to be re- 
covered. 2. She shall reccver damages oply when her husband 


(Ceo. Jam. 621. 


dies seised, (that is) seised of the freehold and inheritance [x], for 1: Leon. 56.) 
albeit the husband before the title of dower had made a lease for Fee 
yeares reserving a rent, the wife shall recover the third part of the DE Eh qu. 
reversion with a third part of the rent and damages, for the words Hast.pl@ 
of the statute be, de quibus virt sui obirrunt setsiti (5). 3. Some say ae 3 tit. 
that the demandant in a writ of dower, that delayeth herselic, shall Dana 


not recover damages, therefore let the demandant take heed thereof. 
4. Itis necessary for the wife after the decease of her husband as soon 
asshe can to demand her dower before good testimony, for other- 
wise she may by her own default lose the value after the decease of 


her husband and her damages for detaining of her dower. For if 
she 
(2) [See Note 197.] (2 [See Note 1. 8.7 
(5) See furtheras to Quarentine 2. Inst. 5) Damagesin such case according to the 


17. Barrmgt. Ant. Stat. 2d ed. p. 9, 10. 
Hugh. on Orig. Writs 193. and Vin. Abr. 
Dowcr L 8. . 


value, not of she land but of the rent. P.92. 
Jac.C. B. Hal MSS. 


Lib. 1. 


(Dr. and Stud. 
Dial. 2. c 13.) 


(Ss. C. Me. 80. 


Ar. 679.) 


rely. 3 
ilies +. Co. 30. à 
Shawe’s case, 


(Fe N. B. 263.) 
14 Hi. 8.28. 


(1) [See Note 199.1 

(2) [Mich. 8. and 9. Eliz. Belford and 
Rows, Moor and Mendl. Haul. MSS. See 
Mo. 80. and N. Bendl. 153.] 
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Of Dower. 


she bring a writ of dower against the heire, and the heire cometh 
into the court upon the summous the first day, and plead that he 
hath been always ready and yet is to render dower, &c. if the wife 
hath notrequested her dower, she shall lose the mean values and her 
damages ; ; but if she hath requested her dower, she may plead it, 
and issue may be thereupon taken. 

But it is holden in some bookes [w] that a request in fays is not 
sufficient, and that it is the folly of the wife that she brought not her 
writ of dower sooner. But the law and many [x] bookes be against 
it, and the words of the plea (that he hath beene always ready, 
&c.) prove the same, and the words of the statute also prove this, 
et dotes suas habere non fiossunt sine filacito. — 


Sect. 36. 


LE 47 14H. 8.95. bh 


And the reason why tou? temps frist, is a good plea in a writ [ 33 a] 
of dower brought against the heire to barre her of the meane 

values and damages is, because the heire holdeth by title, and doth 
no wrong till a demand be made {1}. But in a writ of aiel, cosinage, 
&c. where the land and damages are to be recovered, there such a 
plea is not good; for there the tenant of the land hath no title, 
but holdeth the land by wrong, and the feoffee of the heire cannot 
at the first day plead tout temps frist, because he had not the land 
all the time, since the death of the ancestor. 5. It is to be ob- 
served, that the mean values and damages: are to be recovered 
against the tenant in a writ of dower, as it appeareth in a notable 
record [y] betweene Belfield and Rowse (2). The tenant as to 
parcell pleaded non-tenure, and for the residue deteynment of char- 
tcrs, upon which pleas they were at issue, and both issues found by 
the jury against the tenaut, and found further that the husband died 
scised such a day and yeare, and had issue a sonne, and that the de- 
mandant and the sonne by 6 yeares, together after the decease of 
the husband tooke the profits of the land, and after the sonne such 
a day and yeare died without issue, after whose decease the land de- 
sccnded to the tenant as uncle and heire to him, by force whersof he 
entred and took the profits untill the purchasing of the originall 
writ, and found the value of the land by the yeare, and assessed dar 
mages for the detenying of the dower, and costs ; and upon this 
verdict, after often debating, the demandant had judgment to re- 
cover her damages for all the time from the death of her husband 
without any defalcation (5). In which case many things apparent 
therein are observable. Let the tenant therefore take heed how he 
plead false pleas. 6. That this statute of A/erton doth extend to 
copiholds [z] where the custome is, that women be dowable (4). 
7. That if the wife hath dower assigned to her in chancery she shall 
bave no damages [a], for the words of the statute be, e¢ vidue fer 
filacitum recuferaverint, &%c. So it is if the heire or his fcoffee as- — 
signe dower, and the wife accepteth it, she loseth her damages. 

A man seiscd of lands in fee taketh a wife and granteth a rent | 
charge, and after maketh a feoffment in fee, and taketh backe an 
estate taile and dieth, the wife recovereth dower against the issue in 

taile 


(4) Vid. Rot. Parl. 3 H. 6. n. 29. 
special act of parkament for giving mesne 
values to the wife against the king, in casy 
comitissæ Marche. Hal. MSS. 


(3) [See Note 200.] 


Lib. 1. | Of Dower. Sect. 36. 


taile by reddition, the wife maketh a surmise that her husband died 
seised, and prayeth a writ to enquire of the damages, and that is 
granted to her. In this case she holds the land charged with the rent 
charge, for by her prayer she accepteth herselfe dowable of the se- 
cond estate (5), for of the first estate, whereof she was dowable, ber 
husband died not seised, and so she hath concluded herselfe ; where- 
fore if the rent charge be more to her detriment than the damages 
beneficiall to her, it is good for her in that case to make no such 
prayer (6). 


“De quel age que la fcmescit,issint que el fasse l'age de ncufe ans 
{7) al temps del mort son baron.” Feme, wife. Here Littleton speak-. Gi Dour. 
, eth of a wife generally, and generally it is to be understood as well  Plac. 148.) 
of a wife de facto, as de jure. ‘Therefore if the wife be past the 
age of 9 yeares [4] at the time of the death of her husband, she [673 E.1. 
shall be endowed, of what age soever her husband be, albejt he tala Rall 
were but 4 yeares old. Quia junior non frotest dotem prromereri, neque as ne. 
virum sustinere; nec obstabtt mulieri petentt minor gtagviri. Wherein 7£. 2 
it is tobe observed, that albeit Consensus non concubitus facit matrimo- Del. 
7uum, and that a woman cannot consent before 12 nor a man before | 
14, yet this inchoate and imperfect marriage (from the which either Dower 67. 
of the parties at the age of consent may disagree) after the death 14-2 
of the husband shall give dower tothe wife, and therefore it is ac- 12 H.«.3. 
_ counted in law after the death of the husband legitimum matrimonium, 4f.°. ©. 
a lawfull marriage, guoad dotcem. Ifa man taketh a wife of the age 12H-4 : 
of 7 yeares, and after alien his land, and after the alienation the  xitz. N.B. 
wife attaineth to the age of 9 yeares, and after the husband dieth, 249.» 
the wife shall be endowed: for albeit she was not absolutely dowa- Dower 369. 
ble at the time of her marriage, yet she was conditionally dowable, Fiota ibe bo 
viz. if she attained to the age of 9 yeares before the death of the $a at Ut ay 
husband, for so Littleton here saith, so that she passe the age of 9 (ost.37.2. 
; yeares at the death of her husband, for by his death the possibility je 5393 
of dower is consummate. 
And so it is if the husband alien his land, and then the wife is 
| attainted of felony, now is she disabled, but if she be pardoned be- 
fore the death of the husband, she shall be endowed. If the son 
fidow his wife at the age of 7 yeares ex assensu patria, if she before 
the death of her husband attain to the age of 9 yeares the dower is 
gocd. But otherwise it is of an originall absolute disability; as 
if a man take an alien to wife, and after the husband alien the land, 
and after she is made denizen, the husband dieth, she shall not be in- 
dowed (8), because her capacity and possibility to be indowed came 
by the denization. Otherwise it is if she were naturalized by act of 
parliament, whereof se¢ more in the Chapter of Villenage (9). 
And the bishop upon an issue joyned in a writ cf dower, Quod 
nunguam fuerunt cofrulati legitimo matrimonio, ought to certifie that 
they Were coupled i in lawful marriage, albeit the man were under ~™ Leo: 419 





(See 1-Salk. 
120. S. C. 


| fourteene, 
* (5) [See Note 201.] Cas B. R. temp. Hardw. 19. 50. 23. 
(6) See further as to damages in dower. (7) Vid. Rast. Enter. 228. novem anno. 


* Hugh on Orig. Wr. 180. Treat. on Dow. rum et dimid. She ought to shew how muck 
in Gilb: Law of Uses 375. 2. L. Raym. more she is than 9 yeares.—Hal. MSS. 
1384 New Abr. Dower I. Vin. Abr. (8) [See Note 202.] 
Dower O. a. P. a Say. Taw of Dam. (9) Vid. sunra fol, 51 b—Hal.. MSs 
16. and 17. Ch. 2. a 8. sect. 3. and 4. Sce Note 9. in 31. b. 


Of Dower. Sect. $6. 


fourteene, or the wife above nine, and under twelve (10). Soit is 
if a marriage de facto be voidable by divorce (11), in respect of con- 
sanguinity, affinity, precontract, or such like, whereby the marriage 
might have beene dissolved, and the parties freed à vinculo matri- 
monij, yet if the husband die before any divorce, then for that it 


Cap. 5. 


QUES cannot now be avoyded, this wife de facto shall be endowed; {c] for 
cap. 28. Brit. this is legitimum matrimonium (as in the other case when the [ 33. b ] 

Crea aie bs) wife is infra annos nubiles ) quoad dôtem. And so ina writ oo 
of dower the bishop ought to certifie, that they were legitimo matri- 

monio cofiulati, according to the words of the writ. And herewith 

agreeth 10 £. 3.35. And[d) Bracton: quamdiu duravit matrimo- 

[A Bacon. nium, duravit dotis exactio, co deficiente defictt dotis petitio, Lc. fro- 
itton, idem.  ferit tamen refilicare contra excefitionemillam, quéd et aliguando fuit 
cap. 33. “= matrimonium firofiter consanguinitatem, tc. inter eos accusatum, 
Deer jen nunguam tamen fuit invité viri sui solutum nec divortitimcelebratum. 
nte $3. 2. But if they were divorced à vinculo matrimonij in the life of her 
2, Re Abe. husband, she loseth her dower: otherwise it is if they were divorced 
oy 1 Ce] causé adulterij (1), which is but à mensd et thoro, and not à 
e) Tr. 33a  vinculo matrimonij, as it was adjudged. But some doe hold that a 
mie wife de facto shall not have an appeale of the death of her husband, 
Stowelland Wikes but anely she that is a wife de jure in favorem vite (2). Vide 50. E. 


3. fol. 15. 28 EF. 3. 92. 27. Ass. Stamf. Pl. Cor. 59. and that there 
ungues accoupile in loyall matrimonie shall be taken de jure strictly. 
And so in some cascs a wife shall have dower where she cannot have 
an appeale, [ / ] and in other cases she shall have an appeale where 
she cannot have a writ of dower; as if she clope (3), &c. she is bar- 
red of her dower, but not of her appeale (4): and the reason is, for 


La} W.3. esp. that the statute [ g] barreth her of her dower, but not of her appeale. 
Mod. Rep. So if the husband be attainted of treason, &c. his wife shall not be 
abe. 2 tout 68.) endowed, and yet if any doe kill him, the wife shall have an appeale, 
the reason of the diversity shall appeare hereafter in this Chapter 
(5). 
[A Brictoo, “ Afires le mort le baron.” [h] Mortuo viro huic confirmatur dos. 
Frctoo, 4] This is intended of a naturall, not of a civil death. For if the 
Os 3. tit. husband entred in religion, [f] the wife shall not be endowed untill 
usion he be naturally dead (6). 
And in this Chapter Littleton divideth dower into five parts, viz. 
dower by the common law. Secondly, dower by the custome. 
Thirdly, dower ad ostium ecclesia. Fourthly, dower er asseneu fiatrie. 
| And fifthly, dower de Ja filuis beale. And all these dowers were in- 
D Benes. i %  stituted for a competent livelihood for the wife during her life: [k] 
92, &e. Pronter onue matrimoniÿ, et ad sustentationem uxoris et educattonent 
cn i Aberorum, cèm fuerint firocreati, si vir fremoriatur. 
aes 


(3) To the books cited ante 52. a. n. 10. 
as to the effect of elopement on dower, add 
New Abr. tit. Marriage E. 1. Treat. on 
Dower in Gilb. Law of Uses 402. 

(4) Acc. Bro. Appeal 17. Staund. PI. 
C. 59: But see contra 2. Inst. 517. and 
2. Mod. 130. by judge Hide. 

(3) See post. 37. a. 

(6) [See Note 205.] 


gros [Sce Note 203.1 
11) [See Note 204.1 


+33. b.] 
- (1) 10. E. 3. 15. Supra 32: Hal. MSS. 
Bee n.9. in 32. a. 

(2) Acc. 2. Hawk. Pl. C. b. 2. ec. 95. 
s. 36. and the authorities there cited. 


Lib. 1. Of Dower. Sect. 57, 38. 


Sect. 37. 


T nota, que per le common ley 
FE la feme n'avera pur sa dewer 
foraque la tierce part des tenements 
que fucront a sa baron durant le 

, espousels ; mes per custome d’uscun 
pais el avera le moilie, et per Le 
custemeen ascun ville ct burgh, el 
acera Ventiertie; et en touts tiels in some towne or berough, she shall 
cases el serra dit tenant en dower. have the whole; and in these 
. cases she shall be called tenant in 

dower. 


ND note, that by the common 
A taw the wife shall have for her 
dower but the third part of the te- 
nements which were her husband's 
during the espousals; but by the 
eustome of some county, she shafl 
have the halfe, and by the custeme 


se OTA, per le common ley la feme n’avera fur sa dower 

Sorsque [Uj la tierce part, ic.” This third part is called 
rationabilis doe, or dos legitima, because it is the dower that the 
common Iaw giveth. KNufionwbils autem dos cst cujuslibet mulserts 


' fF} Glan. tte. 6. 


ef 1. 
Brseton, ubi 
Britton, ubi supra. 


de quocuagne tenemente teftia fiars omnium terrarum et tenemen- 4 
torum gue vir smiateruit it dominico suo ut de feodo, ic. 

“(Mee her custome d’ascun pata (7) el avera le moûtie, et fer le cue- aon Be 

tome en ascun ville et burgh el avara Pentiertie” Such-a [m] cus- [msi 

tome may extende to a county, city, of an ancient burgh without 

| question ; and sdthiscustome, as here it appeareth by Littleton, may 

extend to upland towres, whioh are neither counties, citics, nor bo- 

roughs. But the surer pleading, in this and the like cases, is to lay 

| the custome within a manor or seigniority, if the truth of the case will 

so beare it (8). By the custome of Gavelkind [7] the wife shall be 

indowed of the moity, so long as she Keepe herselfe sole, and 

Without child, which she cannot waive arid take her thirds for her 

life (9). For in that case, Consuetudo tollit communem legem (10). 


13 E. 3. tit. Dower 
(1 Ro. Aby. 558. 
563.) 
. {r] Vide le statute 
And as custome nmaay enlarge, (11) so may custome abridge dower, de consuetud. 
and restraine it to a fourth part, &c. 


ram Kan. in 

| Thessur in which recoed Senentia signifieth Widowhood. 
[34 à.] Sect. 38. 

UXF, sont deux auters manners 

de dawer,c’est ascisvoir dower que 

est appelle dowment ad ostium ec- 


clesiæ, et dower appelle dowment ex 
assensu patris. 


LSO, there be two other kms, 
of dower, wa. dower which is 
called dowment at the church. 
doore, and dower called dowment 
by the father’s assent. 


This shall be explained by that which shall be said in the two 
Sections next ensuing. 


(7) [See Note 206.] 
(8) Nota, the writ special. Hal. MSS. 
(9) See acc. Robins. Gavelk. 159. 


(10) [See Note 907.] 
(11) [See Note 2U8.] 


Séct. 


Ve. ft. 14 


Lib. 1. Cap. 5. 
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Sect. 39. 


Sect. 39. 


OWMENT ad ostium ecclesiz 
est, lou home de plein age seisie 
en fee simple que serra espouse aun 
Jeme, quant il cient al huis del mo- 
nastery ou d’esglise d’estre espouse, 
et la, apres affiance enter eux fait, il 
endowe la feme de sa entier terre ou 
de la moity, ou d’autre mendre par- 
cel, et la otertment declare le quun- 
titie et la certainty de la terre que el 
arera pur sa dower. En ceo‘casela 
feme, apres le mort le baron, poit 
entrer en le dit quantilie de terre 
dont le baron luy endowe, sans auter 
assignement de nulluy. 


10 H. d Dower 
200. 


OWMENT at the church doore 

is, where aman offull age seised 
in fee simple who shall be married 
to a woman, and when he commeth 
to the church doore to be married, 
there, after affiance and troth plight- 
ed betweene them, he endoweth the. 
woman of his whole land or of the 
halfe, or other lesser part thereof, 
and there openly doth declare the 
quantity and the certainty of the 
land which she shall have fer her 
dower. In this case the wife, after 
the death of the husband, may en- 
ter into the said quantity of land of 
which her husband endowed her, 
without other assignment of any- 


F this dower be made ad ostium castri sive meauagii it is not good, 


but ought to be made ad ostium ecclesia sive monasterii. 


Dower 201. 
F: XN. B. 150. m. a, 


“Ou home de filcine age.” 
Anno 9 H.3. Dower 197. A man of the age of eighteen yeares 
tooke a wife, and by assent of his guardian endowed her ad ostium 


0H. 3. Dower 197. 
(Post. 38. a. : 
1. Ro. Abr, 682.) 


Et sciendum est, [o] guod hæc conetitutio fiert debet in facie eccle- 
sie, et ad ostium ecclesia; non enim valet facta in lecto mortali*, vel 
in cameré, vel alibi ubi clandcstina fuére conjugia. 
quires, that this and like matters be done publickly and solemnly. 


Fleta, ib. 5. cap. 22, &e. Britton, cap. 101. 108, &e. (Perk. sect. 306.) 


For the law re- 


That is of one and twenty yeares. 


ecclesia, and it was adjudged a good endowment, albeit the husband 
dyed before the age of one and twentie yeares ; but I hold Littleton’s 


opinion to be good law. 


“ La, afires affiance enter eux.” (1) Affidare est fidem dare, af- 
fiance or sponsalitie, and is derived of this word sfondeo, because 


they contract themselves together ; ef idco sfonsalia dicuntur [fi 3 
Juturarum nufitiarum conventio, et refiromissio (2). But this dower 
is ever after marriage solemnized (3), and therefore this dower is 
good without deed, because he cannot make a deed to his wife. - 


wee 


For no assignement of dower ad ostium ecclesia can be made before 
marriage, for that before marriage the woman is not intituled to 


have dowef 


*Quare, if this should not be read 
lecto maritali. 


(3) 
(1) [See Note 209.] 


~ 


“De ° 


(2) [See Note 210.] 
See Note 211. + 


| ab. 1. 


Of Dower. 


“ De sa entier terre ou de la moitie” (4) In ancient time [g] as 


[ 34. b.] it appeareth by Glanvill, lib. 6. cap. 1.it was taken that a 


£ 


man could not have endowed his wife ad ostium ecclesiæ of 
more than a third part, but of lesse he might. But at this day [r] 
the law is taken as Littleton here holdeth. An assignement of dower, 
[2] where the husband was sole seised, cannot be made of the third 
or fourth part in common, but ought to be in severaltie (1). 


“ Et la overtment {t] declare le quantitie et certeintie del terre.” 
Here be two things that the law doth delight in, viz. first to have 
this and the like openly and solemnly done. Secondly, to have cer- 
taintie, which is the mother of quiet and repose. And this word 


(moitie) abovesaid is to be entended of the halfe in certaintie, and. 


not of the moitie in common, which cleerly (u] appeareth in that 
here Littleton saitn, the quantitie and certaintie of the land. 


8 IL 3. Dower 195. F. N. B. 


- “© En ceo cause la feme foet entrer enle dit quantitie del terre.” 
And afterwards Sectione 43 he saith, Vota, que en touts cases lou le 
certaintie afifeirt, queux terres ou tenements feme avera fur sq 
dower, la feme poet entrer apres le mort son baron. It was instituted 
in favour and reliefe of wives, that a man after marriage might as- 
signe to his wife certaintie of dower, to the end that the widow should 
not be driven to a long and chargeable suit wherein delay might be 
used, and in the mean time her life spent, tozether with her money 
also. For albeit the [+] law hath provided gudd vidua fost mortem 
mariti sui non det aliquid pro dote sud,et maneat in cañfitali mesuagio 
mariti sui fier quadraginta dies fost obitum mariti sui, infra quos 
dies assignetur ci dos sua, nisi firius et assignata fuerit, Sc, et habent 
rationabile estoverium fuum interim in communi, yet because there 
was no penaltie or punishment inflicted, the tenant of the land may 
drive her to sue for her dower. And this continuance of the widow 
in the capitall messuage, is in law called a quarentine, guarentina, 
for that it is by the space of fortie days, as is aforesaid (2). And if 
the heire or other tenant of the land put her out, she may have her 
writ De quarentind habendé. If the wife marry within the fortie 
dayes she loseth her quarentine, for her habitation in the house is per- 
sonall to her, and only given to her in judgment of law during her 
widowhood, albeit the words of the law be generall. And therefore 
to the endthat widowes mighthave certaintie of estate, and that they 
might enter (5) and not be driven to suit, the law hath provided dower 
ad ostium ecclesie, and, as it shall appeare hereafter, dower ex asr 
aensu fiatria. And lastly, by making of a joynture, of which, (being 
no dower but made in satisfaction of dower either before or after 
marriage) it is necessary that something should be said hereafter in 
his apt place, for that this now falleth out tobe the surest way. 

“ En touts cases quant le certeintie afipeirt, &c. la feme fet en- 
trer apres le mort del baron.” This is to be intended where the cer- 


taintie appeareth upon an assignement of dower ad ostium eccleste, or — 


ex assensu fratris. For if a woman bring a writ of dower of sixe pound 
rent 


(4) [See Note 212] 


Law of Uses, 372. 


H4.b] - 
(1) Îsee Note 213.] (3) [See Note 914-) 


Sect. 39. 


ig oat 


Be act. nb. > 

cap. 38, 39. 

and Kb. 4. 

tract. 6. 

cap. 1. & 6. 
Britton, cap. 

101, &e. 

Fleta, ib. 5. 

cap. 22, Ke. 

(1. Ro. Abr. 682.7 
6. Fieta, lib. 5. 23. 


[¢] Britton, 
cap. 101. 
Bracton, lib. 2, 
Cap. 18. 


[u] Vide 14 H. 
8. wer 189. 


1. Marie. 
r. 101. 
(Ante 32. &® 


Nota, surest. way. 


( 1. Ro. Abr. 681. 

2. Inst. 678. 

$2 H. 8. cap. 5. of 
execution.) 


(1) See further asto quurentine ante 32. b. 
and n. 3. there. and Treat. on Dow. jn Gub. 


goss. 


nt. 75 


Cap. 5. Of Dower. 


rent charge, and she hath judgement to recover the third part, al- 
beit it be certain that she shall have fortie shillings, yet she canna 
[x] distreine for 40 shillings, before the sherife doe deliver the same 


unto her: (4) for wheresoever the writ demands land, rent, or other ' 


things in certain, the demandant after judgement may enter or dis- 
trein before any seisin delivered to him by the sherife upon a writ 
of Aabere facias stisinam. But in dower where the writ demandeth 
nothing in certaine, there the demandant after the judgement cannot 
enter or distreine until? execution sued, by which execution the 
sherife is by the king’s writ to deliver the third part in certaintie 
to the demandant. And 50 it is when the wife of ame tenant in com- 
mon demands a third part of a moitie, yet after judgement she can- 
mot enter untill the sherife deliver to her the third part, albeit the 
deliverie of the sherife shall reduce it to no more certaintie then it 
was (5). 

“ Saune auter assignement (6) de mulluy.” For as concerning 
dower at the common law, thcre must be assignement either by the 
sherife, (as hath been said) by the king’s writ, or else by the heire 
or other tenant of the land by consent and agreement between them. 
Toa perfect assignement of dower eight things are to be observed: 
[a] First, regularly the assignement myst be certaine, as our au- 
thor here saith (7). 

Secondly, (8) it {b] must be either of some part of the land 
whereof she is dowable, or of a rent or some other profit issuing out 
of the same, ejther before judgement or after, which rent may be 
assigned to her by paral. But an assignement of other land whereof 
she is not dowable, or of a rent issuing out of the same, is no barre 
of her dower (9). 


ines € Co 1 BE. 4%. (1 Ro Abe. 688, 664. Cro. Kliz. 451. Noy 55. Mo. 59. Post. 100.) 


Cel 7 H.6, 34. 
39 Eg 


Thirdly, the assignement must be absolute, and not conditionall, 
er subject to any limitation (10). 

Fourthly, it must be made by him that is tenant of the land; but 
herein certaine diversities are to be observed (11). 

If twe or more be jointenants of lands, (c] the one of them may 
agsigue dower to the wife of a third part in certainty, and 


Sect, 59. 


® 


E. ey this shall binde his companions, because they were compell- (35. a. ] 
(@ Co. 67.) able to do the same by law (1). But if ane of them assigne a rent out 
of the land to the wife, this shall not binde his companion, because 
he was not compellable by the law thereunto (2). If the husband 
make several fuoffments of several! parcelle, and dyeth, and the one 
(0, Co. 18 feoffve assigne dower to the wife of parcell of land in satisfaction of all 
Mo 3.) the dower which she ought to have in the land of the other feoffees, 
the other feofices shall take no benefit of this assignement, because they 
are strangers thereunto, and cannot plead the same (3). But in that 
case 

'(4) 20 E.4.14. Hal. MSS. + 4351. and Noy 55. 
(4) [See Note 315. ] 


(6) Nota, P. 38 £liz. Wentworth’s case. It 
ought to be pleaded by the word assignavit not 
MSS.—See Cro. Eliz. 452. 


dedit. Ha 


35. a.] 
(1) [See Note 218.] 


(7) Vid. ante 32. 4, Lambert's case. Hal. 


MSs,—See n. Lin. 32. b. & expran. 1. 

(8)12 Æ 4.17, Hal.-MSS, 

(9) (See Note 216 

(10) [See Note 217. 

(11) And this ought to be averned in plead, 
Dy. 261. Hal MSS.—$ee 8. C. in Cro. Eliz. 


(2) [See Note 219.] 

(3) Vid, the statute of Wesimineter 1. acp. 
48. 4£.3.42. JM. 8. Jack. C. B'n. 15. D. 
D. adjudged accerding!y in Throgmorton’s case. 
Hal. MSS.—However, Mn Perkins seems ta 
think, that such an assignment by one feoffee 
may be pleaded in bar of dower, by the ather 
feofices. Perk, sect. 402. 


\ 


+ 





Lab. 1. 


Of Dower. 


case if the husband dyeth seised of other lands in fee simple, and 
the same descend to his heire, and the heime endoweth the wife 
of certaine of those lands in full satisfaction of all the dower 
that she ought to have as well in the lands of the feoffees as in his 
owne lands, this assignement is good, and:the several feoffees shal) 
take advantage of it (4). And therefore ‘if the wife bring a writ 
of dower against any of them, they may vouch the heire, and he 
may pleade the assignement which he himeelfe hath made in safety 
 himselfe, lest they shoald recover ia value against him, [d) so as 
there is a privity in this respect betweene the heire and the feoflees, 
and by this meanes the same may be pleaded by the heire that made 
it (5). And so it is adjudged in our buokes, which is a notable case 
for many purposes. 

Fiftly, if assignement be made {c] by any disseisor, abator, in- 
trudor, or any wrong doer, of lands or tenements, if they came to 
that estate by collusion and covin betweene the widow and then, al- 
beit the widow hatir just cause of action, and the assignment be indif- 
ferently made after judgement by the sherife of an equall third part, 
yet shall the disseisee, &c. avoyd it, for covin in this case shall suffo- 
cate the’right that appertained to her; and sq the wrongfull manner 
shall avoyd the matter that is lawfull (6). 

Sixtly, An assignment by [f } (7) a disseisor, abator, intrudor, 
&c. if there be no covin, is good, unlesse it be prejudicial] to the 
disseisee, &c. As if the husband [ ¢] infeoffeth the younger sonne 
with warranty, the eldest sonne disseise the yongest sanne, and en- 
dow the widow, in this case the yonger sonne shall avoyd this assign- 


ment (8), for otherwise he shall lose his warrantie: but a desseisor, 


abator, intrudor, &c. cannot assigne a rent out of the land to her for 
her dower, to bind the disseisee, &c. 

Seventhly, No assignement can be made, byt by such as have a 
freehold (9) (as hath beene said), or against whom a writ of dower 
doth lie, and therefore [4] an assignment by a gardian in socage is 
voyd (10); but a gardian in chivalry may assigne dower (11), as 
shall be said hereafter, because a writ of dower lieth against him, 
and not against a gardian in socage. 

Eightly, And before the gardian in chivalry enter (12), the heir 
within age (f]may assigne dower, for the gardian may waive the 


wardship. And so briefly have you heard, of what, by whom, and. 


to whom the assignment must be made (13). But there needeth 
neither liv ery of seisin, nor writing, to any assignement of dower, 
because if is due of common right. 


Sect. 39. 


(Post. 357.) 


(4} 31 E. 1. 
Dower 181. 


{i]7. R. 2. adme- 
surement 4. 

F, N. B. 148. £ 
(Post. 38. b.) 


(4) 31. £.'3. Scire facias 99. Hal. MSS. 

(5) Vid. if the heir by receipt shall have 
the plea. Keilw. 128. Hal. M88. 

by See further on this subject Hugh. on 
Ong? Wr. 199 

7) 3 & 3. 1. 50.82.35. 7, & Hal. 

(SE. 3.18. By Herle, the assignment 
shall bar in such a case. Hal MSS. 

ne Acc. Perk. 404. 

Abr. 683 quere is made of this in 2 FP. { 


(11) And yet guardian in chivalry had 
only a chattel interest. See post. 38 b. 
where it is explained why a dower might 
be brought against him. 

(12) But not after entry of the guardian, 
9. H. 6.6. Hal. MSS. 

(13) :Sce further as to assignment of 
dower, post. 39. b. Perk. sect. 393. to 423, 
Hugh. on Orig. Wr. 194. and 198. New 
Abr. Dewer D, and Vin. Abr. Dower 8. to 
A. a, 


Sect 


Lib. 1. Cap, 5. 


Of Dower. 


Sect. 40: 


Sect. 40. 


OWMENT ex assensu patris, 

est, lou le pier est seisie de tene- 
ments en fee, et son fits et heire ap- 
parent, quant il est espouse, endowe sa 
feme al huys del monasterie ou del 
esglise, de parcel de terres ou tene- 
ments son pier de assent son pier, et 
assigne la quantitie et les parcels. En 
ceo case apres le mort le fits, la feme 
entera en mesme le parcell sauns auter 
assignement de nulluy. Mes il ad 
este dit en cest case, que il covient a 
la feme d’uver un fait de le pier 
procant son assent et consent de cel 
endowment. M, 4% E. 3. fol. 45. 


(1). 


Rrit. ca. 109. 66 
Fleta, lib. 5. 
23 


ca. 22, re 

Bract. lib 5. 
308. 

6 À, 3. 54. 

F. N. B. 180. 

(1. Ro. Abr. 677.) 


(1. Sid. 3. 
Past. 36. b.) 


Danes by assent of the 
| father is, where the father is 
seised of tenements in fee, and his 
sonne and heire apparent, when he 
is married, endoweth his wife at the 
monastery or church doore, of parcel 
of his father’s lands or tenements 
with the assent.of his father, and as- 
signes the quantity and parecis. In 
this case after the death of the son, 
the wife shall enter into the same 
parcell without the assignment of 
any. But it hath been sayd in this 
case, that it behooveth the wife to 
have a deed of the father to proove 
his assent and consent to this en- 
dowment. M. ++ E. 3. f. 45. 


OU le pier est seisie de tenements en fee.” ‘Tenant for life of 
a carve of land, the reversion to the father in fee, the sonne 
and heire apparent of the father endoweth his wife of this carve, 
by the assent of the father, the tenant for life dieth, the husband 
dieth, the reversion was a tenement in the father, and yet this is no 
good endowment ex assensu fiatris, because the father at the time of 
the assent had but a reversion expectant upon a freehold, whercof 
he could not have endowed his owne wife (14); and albeit. the te- 
nant for life died, living the husband, yet, quod initio non valet, 
tractu temporis non convalescet. 
dower ad ostium ecclesia, and ex assensu fiatris,ensuethe na- 


And for the most part, [3 Eb 7] 


ture of a dower at the common law. And for these the wife may 
have a writ of dower, albeit they be certaine, as for the third part 


at the common law (2). 


“ Et son fits.et heire apparent.” It must be such a sonne and heire 
apparent, as must continue an heire apparent, and therefore the 
yongest sonne and heire apparent cannot endow his wife ex assensu 
jratris, of lands whereof the father is seised in fec of the nature of 
Borough English, because the father may have anotber sonne, and 
then the husband is not heire apparent: and it is in respect of the 
constant and perpetuallapparance, that the sonne and heire apparent 


“APSA. 5. 
Dower 193. 
y H. 3. 

Power 191, 


11H. 3. 

Dovwce. F. N. B, 
150. 1. 

99 E. 3% 


(14) S. p. ace. Perk. 445. 


(35. b.] 
(1) No reference to the Year Book, in 


may endow his wife of his father’s lands. And so it is of lands in 
Gavelkind: [£] and this is the reason that dower ex assensu fratris, 
or consanguinci, is not good, for that albeit he is heire apparent at 
- that time, yet for the common possibility that he may have issue, 
and every issue that the brother orcosin should have afterwards shall 


exclude 


L. and M. Roh. or P. It was first inserted 
in Redman’s edition. See the observation 
on this addition to Littleton, post. 56. a. 
(2) See acc. ante 34. b. n. & - 
\ 


Lib. 1. Of Dower... Sect. 40 


a exclude him, he is no such heire apparent as the law intendeth. 

(/] But an endowment ex assensu matris, is as good as ex assensu 
patrie, because there is an apparance of a constant and perpetuall ( F.N.B. us. 
| heire. And some have said, that if the father after his assent be cap. 22 Bract. 
. attainted of treason or felony, that the wife in that case loseth her  Arbr. Gorges 
dower, because her husband doth not continue heire (3). cure. Gy Cu. 22. 


© Quant il est eshouee, endow sa feme.” {m] In this case, albeit [m] 2. H. s. 
the freehold and inheritance is in the father, yet in respect (as hath (Post, 38.8.) 
been said) of the constant and perpetuall apparance of the heire, the 3. 4. 
heire apparent doth endow, and the father doth but assent. And power 154 
therefore where the father did endow the wife of his sonne and heire 24% 
apparent, that endowment was holden void, because the husband in 
that case must endow, and the father assent. 

And it is holden in 2 A. 3. Dower 199. (4), That if the heire ap- 
parent be within age, yet the endowment ex asseneu fratris is good. 

Note, Littleton in the case of dower ad ostium ecclesiæ, doth put the 
husband of full age, but here of the dower ex asgensu fatris, he 


speaketh generally. 
« Et assigne le quantitie et les parcels.” Saas both in dower ad [7] fn] 0- He 8. 
ostium ecclesia, et ex assensu patria, the certainty must be expressed. F. N. B. 150. m. 


And therefore where books speake.of a moiety, it is intended (as Es if. 


hath beene said) of an halfe in certaine (5). 


“ Ares la mort le fitz sa feme entera.” In this case after the 
death of the husband the wife shall enter, or have a writ of dower 
albeit che father be alive. 


“ Que il covient al feme d’aver un fait firovant son assent a cat 
endowment.” ‘ 


* Un fait,” A deed, factum. This word (deed) in the under- 
standing of the common law is an instrument written in parchment 
or paper, (o] whereunto ten things are: necessarily incident : viz. : fe] Bract. lib 2. 
First, writing. Secondly, in parchment or paper. Thirdly, a #54 &c & 
person able to contract. Fourthly, by a sufficient name. Fiftly, Brit. fol. sa. 6s, 
a person able to be contracted with. Sixtly, by a sufficient name. We es. 14 


Seventhly, a thing to be contracted for. ÆEightly, apt words re- & lib. 6.ca. 82. 


quired by law. Ninthly, sealing. And tenthly, delivery. A deed co sue 
tannot be written upon wood, leather, cloath, or the like, but onely (SS | 
upon parchment or paper, for the writing upon them can be least 2. Ro. Abr. 21) 
Vitiuted, altered, or corrupted. ' abs 
If a déed [f ] be alledged in count or flea, regularly it must be zines 116 RE 
shewed to the court (6), to the end the court may judge whether 4 2. Ley 78. 
"there be apt words to make it a good contract according totherule 2 I 6. Le 
of law, whereof more shall be said in the Chapter of Conditions, F:N. B. 122 1. 
But if non est factum be pleaded (7 )> because thereby the sealing, Ge Com 189 
delivery, or other matter of fact is denicd, it shall be tried by the 
country. 
See Plowd. Quær. 181. . See acc. 9. H.& Dower 190. which 5: the 
4) This book is not to the purpose. Hal. book meant by lord Hale. Sze uiso ane 3+. 
MISS. b.n. 2. | 
(5) Dower good of a moiety in common in (6) [See Note 229. ] 


the said boot. Vid. ante. Jul, AISS.— CES Le Note 221 | 


xt, - 


&c. whercof more shall be said in the Chapter of Conditions. Also 
£a] Brit fol of dceds, seme be inrolled, and some [g] be not inrolled. If it be 
Bract.1.% - inrolled according to the statute of 27 Hen. 8 cap. 10. it must be 
FL tb. 3. inrolled in parchment for the strength and continuance thereof, and 

a 14. not in paper, and so it was it resolved in parliament by the 
cs Hast. 673) judges in anno 23 Eliz. Now for the rest of the parts of a (36. a. ] 
deed, you shall read thereof plentifully in our baokes, and in my 

Reports; which by this short instruction you shall easily under- 

@tand (1). | 

“ Un fait de fcoffement.”. It is properly called charta feaffamenti 

(2), and yet if such a deed be denied, the plea isnon est factum. So 

as of deeds some concerne the realtie, as here a deed of feoffment ; 

some the personaltie, as a deed of gift of goods, obligations, bills, 

&c. And some mixt, whereof more shall be said in the Chapter of 

Releases. 
(Roi Abr. 26. If a man deliver a writing sealed, to the partie to whom it is made, 
Noy #0. 11 as an escrow to be his deed upon certaine conditions, &c. this is an 
Cro. Jam. 854) absolute deliverie of the deed, being made tothe partie himself, for 
Te. $9 HA the deliverie is sufficient without speaking of any words (otherwise a 
1. Cro, EJ.838. | man that is mute could not deliver a deed), and tradition is onely 
Fob. ne requisite, and then when the words are contrarie tothe act which is 
N° Ben. 76 the deliverie, the words are of none effect, non quod dictum est, sed 
end Cro quod factum est inshicitur. And bereof though there hath been [7] 
1. Raym. 197 variety of opinians, yet is the law now settled agreeable to judge- 
Dy. 103. b. ments in former times, and so was it resolved by the whole court of 
Dal, 104), common pleas (3). But it may be delivered to a stranger, as an es- 
File inter Heu crowe, &c. because the bare act of deliverie to him without words 
the Rings Bench. worketh nothing (4). And this is the ancient diversitie [s] in our 


Hill. 12. Ja. KR. in 


(1) 


ante 6. a. and 


See further as to deeds, Perk. c. 2. 
n. 5. there. Sheph. Youchst. 


Of Dower. 


country. Of deeds some be indented, and some .be deeds poll. Of 
indented, some be bipartite, some tripartite, same quadripartite, 


Cap. 5. 


bookes, the record whereof I have seene agreeable with the reason 
of our old bockes (5). And as a deed may be delivered to the partie 
without words so may a deed be delivered by words without any act 
of deliverie (6), as if the writing sealed lyeth upon the table, and 
the feoffar or obligor saith to the feoffee or obligce, Goe and take up 
the said writing, it is sufficient for you, or it will serve the turne ; or, 
Take it as my deed, or the like words, it isa sufficient delivery (7). 
Ofdeeds and their distinctions you shall reade excellent matter in 
antiquitie. [¢] Carterum, olia regia, alia fprivatarum, et regiarum, 
alia privata,qlia communis, et alia universitatis. Privatarum, alia 
de puro fcoffamento et simfilici, alia de feoffumento conditicnali sive 
conventionali, alia de recognitione pnurd,vel conditionali, alia de quiete 
clamantia, alia de cenfirmatione, U'c. Verba intentioni, non é conira, 
debent inservire. 
Carta 


9.Co. 157. Sty.251. 6. Mod. 218. 
(4) See Dy. 167. b. 


Sect. 40. 


c. 4. Vin. Abr. tit. Deeds and also tit. Faits. 
Com. Dig. Fait. 

(2) For the formal parts of a deed of 
feotfinent, sce ante 6.4% . 

(3) In Mo. 697. there is an opinion. of 
some judges in 39 Eliz. to the contrary ; but 
the authorities -since are with lord Coke. 
See acc. Mu. 642. Nay 6. ob. 246. 


(5) (See Nate 222.1 
(6) [See Note 223.] 
(7) Trin. 3. Eliz. Gibson vers. Tenant 
Bendi.n. 140. Hal. MS8.—See S. €. in N. 
Bendl. 92. and Dy. 192.—See further as to 
the delivery of deeds Sheph.. Touchst. 57. 
Com. Dig. Fait A. 3. Vin. Abr. Faits. 
I and. co. 
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Carta non eat Ce] Msi vestinentum donationis. Carta non ext nix 
veslimentum orationig. Nemo tenciur armare adversarium suum 
eqnuira se. Scrifium est ingtrumentum ad instrueudum quod mens 
vult. Carta est legatus mentis [w) Benigne sunt faciende in- 
berfiretationcs carigrum firañiter gira slgcitaiem laicorum, ut ree mag- 
fs valeat guampercat. Nibil tam [x] conveniens eat naturali gqui- 
fati, gud ypoluntgicm domini volentie rem suam in alum trane- 
Ferre ratam habcre. 


[y] Re, veréis, scripio, cansetisu traditione, 
Junctura veetcs sumere fiacta solent. 


Verba cartarum fortius accttiuntur contra Aroferenicm. Generale 
dictum generaliter eat inteligendum. Verba debent intelligi secun- 
dum subjectam materiam. Carta de non ente non valet. 

Note, the father may [a] make a deed to the wife of his sonne, 
and so is the law holden, for that the father’s land by his assent is 
charged with a future freehold whereunto a deed is requisite ; but to 
a dower ad ostium ecclesta no deed is requisite. And here it is not 
well done (of him that made the addition to our author) to vouche 
44 E. 3. fol. 45. because the author himselfe vouched it not, for if he 
(4] meant to have vouched authorities, he would have vouched 
more than one in this cate, and those that [c] he vouched he would 
have cited truly, but this case is mistaken both in the yeare and in 
the lease, for whereas it is cited in 44 Æ. 3. it is in 40 Æ, 3. and 
whereashe saith jtis fo. 45, it is fo. 43. 

An assignment ofdower {a} either ad ostium ecclesia, or exagsensu 
fratris, may be made of more than a third part. But the ancient 
law was that no greater assignment could be made jn those cases but 
of a third part, but lesse might, as appeareth in G/envidi. 


Sect. 41. 


Sect. 4f. 


C9] Flesp, lik, 6. 
Beacton Uh 3 . 


pas D 98,% Os, 
[=] tiem, | & 


r 186. 


T si apres ta mort le baron el | 


enter, et agree a uscun tiel dower 
de les dits dowers ad ostium ecclesia, 
&e. donque el est conclude de claimer 
ascun auter dower per le common ley 
d’ascuna terres où tenements queux 


Suerant, a sa dit baron. Aes si el 


voit, el poit refuser til dower ad 
ostium ecclesiæ, &c. ef ue el 
poet estre endow solonque le cours del 
common ley. 


ND if afterthe death of herhuys- 
band she entreth, and agree t6 

any such dower of the said dowers 
at the church doore, &e. then she is 
coneluded to elaim ‘any other dower 
by the comman law of any of the lands 
ar tenements which were her hus- 
band’s. But if she will, she may 
refuse sueh dower at the church dore, 
&e. and then she may be endowed 
after the egurse of the common law, 


“ L est conclyde aclaimerascun auter dower her la commonleu.” 
4 (8) Wherein a diversitie is to be observed betweenc a dower 
36. b. ad ostium ecclesia, or ex asse neu fatris,anda a joynture or e estate (Doe. Pla. 149.) 
[ made to the wife jn satisfaction of her dower, for oneof 4 Co. 1. 
those dowers being assented unto is a barre of the dower at the com- 2. Marie, Dyer 
Or 


, mon law, but a joynture was no barre of her dower at the common 
law. Fora right or title that one hath to a freehold cannot be bar- 


red by acceptance of caljeterall, satisfaction (1). But a woman can- 


(8) Vid. 32 Æ.'Î. Dower 196, 177.— 
Hal. MSS 


' You. E 15 


not 


(4) [fee Notp 224.) _ 


Î 


s 


Lib. 1. 


(Dy. 248. a 


(ep E- 3. 


wer 156. 


(1, Si. 3.) 


Leake & Randal? 
vase. 


‘4. Co. 4. 
(3 Co. 38. 31.) 


‘Wide Vernon's 
ease, ubi supra, 
fo. 2. b, . 


Dyer 10 EU. 358. 


\ 


% 


- $1. accord —Hal. MSS. 
(3) [See Note 225. } 


(4) Vi 


Cap. 5. 


Of Dower. Sect. 41. 


not have a double dower, viz. ad ostium ecclesia, &%c. and ‘at the com- 
mon law, for the wife of one husband can but have one dower. But 
since Littleton wrote, by the statute of 27 AZ. 8. if a joynture be made 
to [a] the wife, according to the purvieu of that statute, itis a barre 
of her dower, so as the woman shall not have both joynture and 
dower, and to the making of a perfect joynture within that statute. 
sixe things are to be observed. First, her joynture by the first limi- 
tation is to take effect for her life in possession of profit presently 
after the decease of her husband. Secondly, that it be for the terme 
of her owne life, or greater estate. Thirdly, it must be mede to her- 
self, and to noother for her. Fourthly, it must be made in satis- 
faction of her whole dower, and not of part of her dower. Fifthly, it 
must either be expressed or averred to be in satisfaction of her dower. 
And sixthly, it may be made either before or after marriage. 
Concerning the first, if a man make a feoffment in fee of lands or 


| tenements either before or after marriage to the use of the husband 


for life, and after to the use of .4. for life, and then to the use of the 
wife for life in satisfaction of her dower, this is no joynture within 
the statute, because by the first limitation it was not to take effect 
in possession or profit presently afterthe death of her husband. And 
albeit in that case 4. should die living the husband, and after the 
death of the husband the wife entreth, yet this is no barre of her 
dower,. but she shall have her dower also (2), because it is not within 
the said statute, and (as it hath been said) by the common law it was 
no barre of her dower (3). 2. It must be either in fce taile, or for 
terme of her own life, for an estate for life or lives of one or many 
other, or toher for a hundred or a thousand yeares, &e. if she lives 
so long, or without such limitation, is no barre of her dower, albeit 
they be expressly made in satisfaction of her dower, caued gud supra 


- (4). 3. Ifan estate be made to others in fee simple, or for her life 


upon trust, so as the estate remaine in them, albeit it be for her be- 
nefit, and by her assent, and by expresse words to be in full satisfac- 
tion of her dower, yet is this no barre of her dower (5) The fourth 
is so plaine as it needeth not any example. 5. A devise by wilt can- 
not be averred to be in satisfaction of her dower, unlesse it be so ex- 
pressed in the will (6). 6. If the joynture be made before marriage, 
the wife cannot waive it and claime her dower at the common law; 
but if itbe made after marriage, she may waive the same, and 
claime her dower (7.) I have touched these points the more sum- 
marily, because they are resalved at large withthe reasons thereof in 
Vernin’e case ubi sufira. So as to comprehend all in few words, a_ 
joynture (which in common understandièg extendeth as well toa 
solc estate as to a joynt estate with her husband) is a competent live- 
lihood of freehold for the wife of lands or tenements, &c. to take 
effect presently in possession or profit after the decease of her hus- 
band for the life of the wife at the least, if she herselfe be not the 
cause of determination of forfeiture of it. Which-see more at large 
in Vernon’s case ubi sufira. lf 4 joynture be made to a wife of lands 
before the coverture, and after the husband and wife alien by fine 


. those lands so conveyed for her joynture, she shall not be endowed 


of any of the other lands of her husband. But if the joynture had 


been 
(2) “T. 26. Jac. SherwelPs case. Hutt. Hal. MSS. 
(5) [See Note 226.] 
(6) [See Note 328 
id. M. 29 and 30 Eliz. C. B. (7) [Sée Note 228. 


Rot. 334, Devise to the wife for 7 years.— 


Lib. 1. Of Dower. Sect. 43. 


been made after marriage, notwithstanding the alienation by the 
husband and wife thereof by fine, yet seeing her estate was originally 
waivable, and the time of her election came not till after the decease 
of her husband, she may claim her dower in the residue of his lands. 
But in the.other case, the jointure of the wife made before marriage 
was not waivable at all. Now asthe dower ad ostium ecclesie and 
ex aseensu fratris, is better for the wife, because in respect of the cer- 
tainty she may enter, than the dower at the common law, where she 
is driven to her reall action, and therefore Britton calleth dower ad 
ostium ecclesia, and ex asseneu fiatris establishment of dower by the 
husband and assignment of dower after his decease (for nothing that 
is uncertaine is established) ; so a joynture (that hath the force of a 
barre of dower by the said act of 27 7. 8.) is, as hath been said, 
137 a ] more sure and safe for the wife than either dower ad ostium 
* i ecclesia, or ex assensu fraetris, for besides it is as certaine as 
those others, and she may enter into it, after the death of her hus- 
band, and not be driven to her action. She shali not be barred of 
her joynture albeit her husband commit treason or felonie, as she 
shall be both of her dower ad ostium ecelesiæ and ex asecneu fratris 
by the common law. But now at this day by the statutes of 1 £. 6. 
cap. 12. and 5 £. 6. cap. 11. a wife shall not lose any title of dower 
which to her was accrued, by the attainder of her husband by 
apy manner of murder or other felonie whatsoever. But [c] if 
the husband be attainted of high treason ‘or petit treason she shall 
be [6] barred of her dower at this day, so long as that attainder £2) Vid. in the. 
standeth in force. Cheeta a Gas 


‘ Conclude” commeth of the [c ] verbe conc/udo, which is derived 
of con and claudo to determine, to finish, to shut up, to estoppe or 
barre a man to plead or claime any other thing. Vid. Estoppel, 


( 


ND note, that no wife shall be 
endowed ex assensu patris in 
forme aforesaid, but where her hus- 
band is sonne and heir apparant to 
his father. Quevre of these two cases 
of dowment ad ostium ecclesiæ, &c. 


F nota, que nul femeserra endow 
ex assensu patris en le forme 
avant dit, mes lou sa baron est fits et 
heire apparent a son pier. Quere 
de ceux deux cases de dowment ad 
ostium ecelesiæ, &c. si la feme, al: 


temps del mort sa baron, ne passe 
Page de ix. ans, si el avera dower ou 


gon. 


“ UL feme serra endow, &cŸ OF this sufficient hath beene 


said before, 


if the wife, at the time of the death 
of her husband, be not past the age 
of 9 yeares, whether she shall have 
dower or no. 


(Ante 33, a) 


“ Quere de ceux deux cases de dowment ad ostium ecclesia, Uc.” 


And it seemeth, that these dowers being made by assent, &c. that 
the same are good albeit the wife be within the age of nine yeares, 
for Conseneus tollit errorem. But without question, a joynture made 
to her under or above the age of nine yeares, is good. 


Sect, 


Lib. 1. Cap. 5. 


\ 


EK nota, qué en touts cases lou le 

certainly appiert queux terres 
ou tenements feme avera pur sa 
dewer, la le feme poit entrer apres la. 
mort sa baron sane aszignement dé 
nulluy. Mes lou le certaintie ne ap- 
piert, si come d’estre endow de la 
tierce part, d’aver en severaltie, ou 
del moitie solonque le custame de tener 
en severallie, en tielx cases il covient 
que sa dower soit a luy assigne aprea 
le mort del baron; pur ceo que non 
constat devant assignement, quel part 
des terres ou tenements cl averu pur 
su dorver. | 


Of Dowér. 


Sect. 45, T° 


Sec. 49, 44 


4 
8 


ND note, that in all cases, where | 


L\ the certaintie appeareth what : 


Jands or tenements the wife shall | 
have for her dower, there the wife 


may onter after the death of her © 


husband without assipaement of any: 

But where the certain F appeares not, 
as to be endowed of thé third patt, to 
have in severalty, or the moiety ne- 
cotding to the custom to hold inseve-; 


raltie, in such eases it behoveth that . 


her dower be assigned unto her after 
the death of her husband ; because it 


deth not'appgare before assignement, 7 


what part of the lands or tenements 
ehé shall have for her dower. 


se T'nota, que en touts cases, ES.” ‘In all cases, where thè 
demand of the dower is certaine, es in casé of dower ad 


ostium ecclesia or ex arsenau fatris, there the wife after the death 
of the husband may enter (1). But where the demand is uncertaine; - 
as in writs of dower at the common law, there albeit the thing it 
selfe be certaine, yet shall she not take it without assignement. As 
| if a woman bring a writ of dower df three shiflings rent, albeit she 
, qught to be endowed of one shilling, yet cannot she after judgment 


distrein for twelve pence before assignment (2), because the demand 


was uncertaine. 


And so it is if two tenants in common be, [37 b ] 


and the wife of one of them bring a writ of dower to be cn- 

dowed of a third part of a moitie, and have judgement to recover, 
yet canhot-she enter without assignement, albeit the assignement 
cannot give her any certainty, because her husband’s state was it 
¢ertaine. Sce more of this before Section 34 


- Sect. 


MAES si soient deux jointenanis 
de certaine terre en fee, et l’un 
alien oco que a luy affiert, a un uuter 
en fee, que prent feme, et puis deviz ; 
en ceo cas la feme pur sa dower avert: 
ke ticrée part de la moitie que sa baron 
ad purchase, a tener en common 
(come sa part aihowntera) otesque 
Vheire sa baron, et ovesque l’auter 
jointenant, que ne aliena pas, pur 
eco que en tiel cas sa dower, ne poil 
cstre assigne per metes el bounds, 


… (1) Ft seems, that though it be ageigned, the 
frodheld is nat in her till entry. 9 E. 3. 5,— 


44, 


BY if there be twe joyntenants 
of certaine land in fee, and the. 
one alieneth that which belongeth 
to him, to another in fee, who taketh 
a wife, and after dieth ; in this case 
the wife for her dower shall have the 
third part of the moitie whieh her 
husband purchased, to hold in com- 
mon (as her part amounteth) with the 
heire of her husband, and with the 
other jointenant, which did not alien, 
for that in this case her dower cannot 
be assigned by mctes and bounds. | 


Hal. MSS. 


(2) (See Note 229.7 


+ 
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Lib. I, Of Dower. . Sect. 45, 46, 47, 


Of this sufficient hath beene said before, ang that M this case the _ 
Wife cannet enter without essignement. 


\ 


Sect. 45. 


E! est uscavtoir, que la feme ne A ND it is to be understood, that 
serra my endow de terrés ou te- 

nements, que sa baron tient joint- 
ment ovesque un auter al temps de 
son morant; mes lou il tient en com- 
mon, auterment est, come en le case 
Prochein avantdit. 


the wife shall not be endowed 
of lands or tenements, which her 
husband holdeth joyntly with another 
at the time of his death ; but where 


he holdeth in common, otherwise it 


js, as in the case next abovesaid. 


BE HE reason of this diversity is, for that the jointenant, which *(L/Ro. Abr. 676.) 


surviveth, claimeth the land by the feoffment, and by survi- 
vorshippe, which is above the title of dower, and may plead the feoff- 
ment made to himselfe without naming of his compagnion that died, 
as shall be said hereafter in his proper place ; but tenants in com- 
mon have several freeholds and inheritances, and their moitivs 
shall déscend to their several heires, and therefore their wives shall 


" [38. a.] 


be indowed. 
»”) 


T est aécavoir, que si tenant en 
Winileendowa sa femead ostium 
eccleiiæ, conte est avantdit, ced ser- 
vera pur petit ou rien al feme, pur céo 
que apres ia mort sa baron, l'issue en 
le taile puit entrer sur le possession la 





Jeme: etissint puit celuyen le reversion, 


si ne goit issue en le taile en vie, &c. 


Sect. 46. 


ND itis to be understood, that 

if tenant in taile endoweth his 
wife at the church doore, as is afore- 
said, this shall little or nothing at all 
availe the wife, for that after the de- 
cease of her husband, the issue in 
taile may enter upon her possession; 
and so may he in the reversion, if 
there be no issue in taile then alive. 


HE reason of this is, for that tenant in taile is restrained by 
the sayd statute of 13 Æ. 1. de donisconditionalibus. 
And so did our author take the taw in his learned reading. 


Here our author’s reason is à fine, and therefore such an endow- 


Vide Sect. 194. 


inent is not to be made because it is to no end. 


Sect. 47. 


By bas , Si home seisie en fee simple, 
esteant deins age, endowa sa feme 
al huix del monasterie ou d’eglise, et 
devie, et su feme enter, en ceo cas 
Vheire le baron luy puit ouster. Mes 
auterment est (come il semble) lou le 
pier est scisie en fice, et le fits deins 
age endow sa feme ex assensu pa- 

| tris, 


LSO, if a man seised in fee 
A simple, being within age, en- 
oweth his wife at the monasterie 
or church doore, and dieth, and his. 
wife enter, in this case the heire of 
the husband may out her. But other- 
wise it is (as it seemeth) wliere the . 
father is seised in fee, and the sonne 


withy 


« 


Lib, 1. Gap. 5. 


Of Bower. 
tris, le pier donque estcant de plein within age endoweth. his wife ex 


Sent. 48. 


assensu patris, the father being then 
of full age. 


HE reason of this diversitie is, for that in the first case the 
husband within age is scised, and therefore he being within 


age cannot by a voluntary act bind himselfe: otherwise it is, where 


he doth an act whereunto he is compellable by law, but in the latter 


case the father which giveth the assent is seised of the freehold and 


inheritance, and the sonne therein hath nothing, and therefore hif 
heire sha]l not avoide it in'respect of his infancy. 


Sect. 48. 


off oti y ad un auter endow- 
ment,queest appel dowoment de la 
piuis beale. Et ceo est come en tiel 
case que home seisie de al. acres de 
terre, et il tient vint acres de les dits 
wl. acres de terre, d’un per service de 
chivalrie, el les autres vint acres de 
terre d’un auter en socage, et prent 
Jeme, et ont issue fits, et morust, son 
Jits esteant deins Vage de xiiii. ans, et 
le seigniour de que la terre est tenus 
enchivalrieentreen les xa. acres tenus 
de luy, et eux ad come gardein en 
chivalrie durant le nonage V'enfant 


et la mere de Venfunt enter en le rem-- 


nant, el cco accupie come gardein en 

socage: si en tiel case le feme port 
briefe de dower envers le gardein en 
chicalrie, d’estre endow de les tene- 
ments tenus per sercice de chivalier, 
en le court le roy, ou en auter court, 
le gardein en chivalrie puit pleder en 
tiel case tout cest matter, e& monstre 
coment lu feme est gardein.en socage, 
come decant est dit; et prie que serra 
adjudge per la court, que le feme luy 
mesme endotceru de la pluis beale de 
les tenements que el ad come gardein 
en socuge, solonque le value dele tierce 
part que el claime d’aver de les tene- 
snenis tenus en chivalrie per sa briefe 
de dower. Et si la feme ceo ne puit 
dedire, donques le gudgement serra 
fait, que le gardeine en chivalrie 
tiendra les terres lenus deluy durant 
le nonage Venfant quit de le feme, 
&c. (1). 


(1) Et que la feme poet endower lui meme 
de la pluis beale partie de la terres, gwele ad 


AS there is another dower, 
which is called dowment de la 
fluis beale. And this is in case 
where a man is seised of forty acres 
of land, and he holdcth twenty 
acres of the said forty acres, of onc 
by knights service, and the other 
twenty acres of another in socage, 
and taketh wife, and hath issue a 
sonne, and dieth, his soune being 
within the age of fourteene yeares, 
and the lord of whom the land is 
holden by knights serviee entreth 


into the twenty acres holden of 


him, and holdeth them as gardein 
in chivalrie during the non of 
the infant, and the mother of the 
infant entreth into the residue, and 
oceupieth it as gardein in socage: 


if in this ease the wife bringeth a 


writ of dower against the gardein 
in chivalry, fo be endowed of the 
tenements holden by knights ser- 
vice, in the king’s court, ar other 
court, the gardein in chivalry may 
pleade in such case all this matter, 
and shew how the wife is gardein 
in socage, as aforesaid; and pray 
that it maybe adjudged bythe court, 
that the wife may endow her selfc 
de la pluis beale, i. e. of the most 
faire of the tenements which she 
hath as gardein in socage, after the 
value of the third part which she 
claimes by her writ of dower, to 
have the tenements holden by 
knights service. And if the wife 

cannot 


.çome gardein en gocagg a le value, Ee. L. 
and M. 


Lib. 4. Of Dower. 


Sect. 48. 


cannot gainsay this, then the judge- 
ment shall be given, that the gardein 
in chivalry shall hold the lands hold- 
en of him during the nonage of the - 
infant quit from the woman, &c. 


vint acres tenus de luy.” For he is not possessed as a gardein 
against whom a writ of dower Meth, untillhe doth enter. Of the 

wardship of the body he is possessed before seisure, because 
[38. b.] it is transitory, but he is not possessed of the land untill he 
eater, because it is permanent. And therefore if he doth not enter, 
the heire within age may assigne dower, as hath been said, and as it 
appeareth afterwards. 


€ FE Tle scignior de gitele terre est tenusen chévalrie enter enles 


“ Si en tiel case el port breve de dower envers le gardcin en chival- 
rte.” Albeit [a] the gardein in chivalrie or the grantee of the king 
of a wardship hath but a chattle during the minority of the hcire, 
and the woman shall recover a freehold in her writ of dower, yet 
after the gardein as is aforesaid hath entered into the land, that writ 
licth against him, and not against the heire who is tenant of the free- 
hold, because the law hath trusted the gardein to plead for the heire 
within age, and that is in his custody, and also for his own particular 
interest, and by this diversity all the bookes be reconciled (1). 


33. 38B.3.13. 9H.6.6b ES 8 GE. 3. Dower 109 SE. 2. breve 809. BE. 4 


So likewise if the gardein dic, the wife shall have a writ of dower 
against his executors ; and if there be-two executors, and one of 
them alone take the profits, the writ of dower shall be maintained 
against him only. If a man be possessed of the wardship of certaine 
land, either joyntly with his wife or in the right of his wife, yet the 
writ of dower lieth against the husband onely. Gardein in socage 
shall not endow herselfe de da fluis beale without judgement, as shall 
De said hereafter. 


« Le gardein en chivalrie foit pieader.’ The authority of Lit- 
ticton is direct that the gardein may plead this plea. But hereot 
ariseth two questions. , First, whether if the heire be vouched by the 
tenant in the writ of dower in the gard of the gardein (2), whether 
he coming in as vouchee may plead that plea. The second is, 
[39 a ] whether if the gardein in socage have not sufficient, as if the 

*""4 land holden by service of chivalry be thirty acres, and the 
lands holden in socage but five acres, whether she shall be cndowed 
by parcels, viz. to recover five acres against the gardein in chivalry, 
and toretaine five acres. And as tothe first, the gardein shall as well 
plead it, when he comes in as vouchce, as when he istenant. And 
as to the second, some say that the demandant in the writ of dower 
must have assets in her hands to the value of her dower, so as she 
shall not be partly endowed against the gardein, and partly retaine 
in her owne hands. And they say, that the judgement should be in 
part, that is, as tothe land in socage in severalty, and as to the 
land in: chivalry to recover the third part, and compare it to the 
case in 8 Æ. 4. 3. that damages shall’ not be recovered, partly 
against the defendant in dn appeale, and partly against the abettors, 
but entirely either against the one or the other. And Littleton here 


(1) [See Note 230.] . (2) [See Note 231.) 


putteth 


(Ante 35.) 
Vid. le statut. de 


bigamis, Cape 3 


a) UE, 3. 15 
ens 


4.6.39E.35 & 
8 KE 2. Dowel 
100.8 E2 : 
Creve 304. 
LE. + 


FR 3. 60. 

2 E. 3. 31. Lit. 
Intrat. Dower, , 
fol. 238, a. 

18 E.3,4.h. 


14 HL 7.26. 
Kecble. 
(12. Ce. 195, 125.; 


Lib. 1, 


j 


(2) Vid. 2 B. 3 Vouch. 213. 15 E. 3. 
Judgment 165.—Hal. MSS 
(3! Vid. 9. Rep. 15. b. Ann Bedingfelid’s 
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puttcth this case that the gardein in socage hath assets in value, and 
secing it is a dower against common right, they hold that she must 
be entirely endowed ejther by herselfe against common right, or 
against the gardein according to common right. But [a] yet by the 
booke in 25 £. 3. 52. b. and others it appeareth, that she may in 
this very case retaine for part, and recover against the gardein for 
part (2). ° 

Gantein in chivalry [6] shall plead in barre of her dower, detain- 
ment, gf eloigning of the body of the ward, because his marriage 
doth appertaine unto him : and if the heire come in [c] as vouchee, 
he shall plead the same plea. But he shail not plead detainment of 
the charters, [d] because the charters concerning the inheritance of 
the heire belong not to the gardgin (3). The gardein in chivalry 
{e] may assigne dower of the lands and tenements he hath in ward, 
or if he assigne a rent out of those lands in allowance of her dower, 
it is good. If the gardein in chivalrie assigne too much for her 
dower, the heire shall have a writ of admesurement by the commdén 
law (4). Andso [/] ifthe heire within age assigne, before the 
gardein enter, to the wife too much in the dower, the gardein shall 
have a writ of admesurement by the statute of Fes. 2. cap. 7. And if 
the heire within age, before the gardein enter into the land, as- 
signe too mych in dower, he himselfe shall have a writ of admesure- 
ment at full age : and some have said, that in that case he may 
have it within age. [g] But if the heire (before the gardcin enter) 
endow the wife of more than she ought, and the gardein assigne 
over his estate, his assignee shall have no writ of admesurement, 
because it was a thing in action. Also, the heire shall have an [A] 
admesurement for the assignment in the life of his ancestor, by the 
common law, [7] and a writ of admesurement lyeth upon an assign- 
ment in chancery. 


“ Donquea le judgement serra fait que le gardein en chivalrée 
tiendra les terres tenus de luy durant le nonage Uenfant quit de la 
Seme, te.” : 


“© Judgement.” Judicium, quasi juris dictum, the very voyce of 
law and right, and therefore Judicium semper firo veritate accifiitur. 
The ancient words of judgement are very significant, Consideratum, 
est, Le, because that judgement is ever given by the court upon due 
consideration had of the record before them : and in every judgement 
there ought to be three persons, actor, reus, and judex. Of judge- 
ments some be finall, and some not finail, whereof you shall read 
more hereafter. And now to returne to cur author, it is material} 
that these words (et cetera )be explained at large, viz. Et quod pre- 
dicta A. (the demandant) caftiat de terris hered’ predicta in custcdid 
sud existen’ ad valentiam fred’ 3. frartie cum pertinen’ tenend’ no- 
mine dotis sue fropred’ 3. parte sufiurius fier cam petit (5). Now 

some 


casa.——Hal. MSS. See further as to pleading New Abr. Dower D. 3. 
detainment of charters, Hugh. Orig. Wr. 183, (5) 15 E. 3. Dewer 69.—Hal. MSS. 
Vin. Abr. Dower L. M. and N. 


6 


(4) [See further as to admesurement of 
dower, Vin. Abr. Dower Q. a. and as to assign- 
ment in chancery, Hugh. Orig. Wr. 171. 


Lib. 1. 


Of Dower. 


some are of opinion, that upon this judgement the demandant may 
not in any sort endow herselfe of the land, because she cannot do an 
act to herselfe, but she shall recoupe the third part of the profits 
upon her account, and be eudowcd against the heire at his full age 
(6). But observe what Littleton saith in the next Section: but 
before you come to that, observe what priviledge the common law 

giveth to the land holden by knights service, viz. that it 


L39. b.] shall not be dismembered, but the whole dower taken of the 


lands holden in socage ; and the reason is, for that knights service 
is for the defence of the realm, which is fro dona frudlico, and 


Sect. 49, 50. 


therefore to be favoured. 


Sect. 


T nota, que apres tiel judgement 
done, la jeme puit prender ses 
vicines, et en lour presence endower 
luy mesme per metes et bounds de la 
pluis beale part de les tenements que 
el ad come gardein en socuge (1), 


acer et tener a luy pur terme de sa 
wie; et tiel dower est appel dower de 
la pluis beale. 


49. 


ND note, that after such a 

judgement given, the wife may 
take her neighbours, and in their 
presence endow herselfe by metes 
and bounds of the fairest part of the 
tenements which she hath as gardein 
in socage, to have and to hold to her 
for terme of her Life ; and this dower 
is called dower de la pluis beale. 


And the judgement, viz. fenend” nomine dotis, proveth, that she 
may have it for terme of her life, for every dower is for terme of 


life. 


Sect. 50. 


T nota, que tiel dowment ne puit 

este, mes lou le judgement est 

ait en le court le roy, ou en auier 

court, &c. (2) et ceo est pur salvation 

del estate del gardeine en chivalrie 
durant le nonage l’enfunt. 


se OU le judgement est fait, &c.” 


ment, as appeareth before, gardeine in socage cannot endow 
herselfe, as likewise hath bin said before (3). 


““Ouenauter court.” That is, by writ of right of dower in the 
court of the heire, if he have any, or of the lord of whom the land 


is holden. 


AS note, that such dowment 
cannot be, but where a judge- 
ment is given in the king’s courtf, 
or in some other court, &e. and this 
is for the preservation of the estate 
of the gardein in chivalrie during 
the nonage of the infant. 

LE. 3. 

Dower 69. 


16 E. 8. tit. 
Wast. 100. 


For without such a judge- 


Bract. lib. $29. 
F. N. B. 7.8. 


“ Et ceo cat pur salvation del estate del gardein en chivatrie durant 
le nonage de Penfant.” For the heire (before the entre of the gar- 


(6) [See Note 232.] 


(39. b.] 
(1) À le valuwe de le tierce partie ded 
tenementez que le gardeyn en chevalerye ad, 


VoL.E 1 


dein) 
éfc. ad ceo. L. and M.—Roh.—P. and 
Red. | 
(2) Que lg feme ceo puist faire, L. and M. 


—Roh. 
(3) [See Note 233. ] 


M" 


Lib. 1. Cap. 5. 


Of Dower. 


Sect. 51, 52. 


dein) cannot plead the same plea, that the demandant should endow 


herselfe de la filuis beale. 


And the reason of this dower de da filuis 


beale to be all of the socage land, was fur advancement of chivalrie 
for the defence of the realme (4). 


Sect. 51. 


T issint poyes veier cinque man- 

ners de dower, scilicet, dower 

per le common ley, dower per le cus- 

tome (5), dower ad ostium ecclesiæ, 

dower ex assensu patris, et dower de 
la pluis beale. 


ND so you may see five kinds 
A of dower, viz. dower by the 
common law, dower by the custome, 
dower ad ostium ecclesiæ, dower ex 
assensu patris, and dower de la pluis 
beale. 


- This is manifest of itselfe, and therefore necdeth no explanation. 


Sect. 52. 


T memorandum, que en chescun 

case lou home prent feme scisie 
de tiel estate de tenements, &c. issint 
que l’issue, que il ad per son feme, 
poit per possibilitie enheriter mesmes 
les tenements de tiel estate que la feme 
ad, come heire al feme ; en tiel case, 
apres le mort la feme, il avera 
mesmes les tenements per le curtesie 
de Angleterre, et auterment nemy. 


t 


“ EMORANDUM.” 
excellent point of learning, which our author hath used in 


Seet. 234. 301, 335. 
Ante. 29. b. 


[40. a. ] 


A ND memorandum, that in every 

case where a man taketh a wife 
seised of such an estate of tene- 
ments, &c. as the issue, which he 
hath by his wife, may by possibility 
inherit the same tenements of such 
an estate as the wife hath, as heire 
to the wife; in this case, after the 
decease of the wife, he shall have 
the same tenements by the curtesie 
of England, but otherwise not. 


This word doth ever betoken some 


other places, as appeareth in the margent. 


tc oe one Tenant by the Curtesie. 


26 Ass, D. 2 
a3 H, 4.8. 


The matter hereof hath bin partly explained in the Chapter of 
If a man [a] taketh a wife seised of 
lands or tenements in fee, and hath issue, and after the wife is at- 
tainted of felony so as the issue cannot inherit to her, yet he shall 
be tenant by the curtesie, in respect of the issue which he had before 
the felonie, and which by possibilitie might then have inherited. 
But if the wife had been attainted of felonie before the issue, al- 


beit he hath issue afterward, he shall not be tenant by the curte- 


sie (1). 


“ Come heire al feme.” This doth implie [6] a secret of law, 


for except the wife be actually seised, the heire shall not (as hath : 


[6}8 Co. 34. 
an Paine’s case. 


(4) Vid. 16 FE. 3. 88. She may recoup 
the third part of the profite on her own 
coche ut videtur, without judgment. Hal. 

(5) Besides the books cited ante 53. b. 
as to dower by custom, see Hugh. Orig. 
Wr. 160. Robins. Gavelk. cap. 2. New 


been 


Abr. Dower K. Vin. Abr. Copyhold H. e. 
Com. Dig. Copyhold K. 2. 


[ 40. a.] 
(1) See ante 29. b. n. 4. and Vin. Abr. 
Curtesy, H. | 


Lib. 1. 


Of Dower. 


Sect. 53. 


been said) make himselfe héire to the wife (2): and this is the 
reason that a man shall not be tenant by the curtesie of a seisin in 


law. — 


Sect. 53. 


NT auxy, en chescun case lou la 
Jeme prent baron seisie de tiel 
estate des tenements, &e. issint que si 
per possibilitie il puissoit hupper que si 
le feme avoit ascun issue per le baron, 
et que mesme Vissue puissoit per possi- 
bilitie enheriter mesme les tenements 
de tiel estate que le baron ad, come 
heire a le baron, de tiels tenements el 
avera -sa dower, et auterment nemy. 
Car si ‘tenements sont dones a un 
home, ct a les heires que il engendra 
de corps sa feme, en tiel case la_fyme 
wad riens ch les tenements, et le’ba- 
ron ad estate forsque come donee en 
especial taile. Uncore ‘si le baron 
decy sams issue, mesme la feme serra 
endow de mesmes les tenements ; pur 
eco que l’iseuc, que el per possibilitie 
Puissoit aver per mesme le baron, 
Puissoit enheriter mesmes les tene- 
ments. Mes si la feme deriast, ri- 
vant sa baron, et puis le baron prist 
quier feme, et morust, sa second 
Seme ne serra my endow en cest case, 
causa qua supr.:. 


A ND also, in every case where a 

woman taketh a husband seised 

of such an estate in tenements, &e. 

so as by possibilitie it may happen 

that the wife may have issue by her 

husband, and that the same issue may 

by possibilitie inherit the same tene- 

ments of such an estate as the hus 

band hath, as heire to the husband, 

of such tenements she shall have her 

dower, and otherwise not. For if 
tenements be piven to a man, and to 

the heires which he shall beget of 
the bodie of his wife, in this case the 

wife hath nothing in the tenements, 

and the husband hath an estate but 

as donee in special taile. -. Yet if ihe 

husband die without issue, the same 
wife shall be endowed of the same- 
tenements ; because the issue, which 

she by ppssibility might have had by 

the same husband, might have in- 
herited the saine tenements, But if 
the wife dyeth, living her hustand, 
and after the husband takes another 
wife, and dieth, his 2. wife shall not 
be indowed in this case, for the rea- 

son aforesaid. 


“ SSINT que si frer frossibilitte il putt happer que st le feme 


* avoit ascun issue fier son baron.” 


4 . . _ WHA: 
Albeit the wife beahun- FU 11, 12. 


dred yeares old, or that the husband at his death was but foure or 
seven yeares old (3), so as she had no possibilitie to have issue by him, 
yet seeing the law saith, that if the wife be above the age of nine 


years at the death of her husband, she shall be endowed, and that 


(1. Ro, Abr. 657.) 


women in ancient times have had children at that age, whereunto 
no woman doth now attaine, the law cannot judge that impossible, 


which by nature was possible. 


And in my time, a woman above 


threescore yeares old hath had a child, and ideo non defini- 


[ 40. b.] tur in jure. 


And for the husband’s being of such tender 


yeares, he hath Aaditum, though he hath not fiptentiam at that time, 


and therefore his wife shall be endowed. 


(2) See 8. Co. 36.a. where 11H. 4. 11. and. 


40 E. 3. 9. are cited to prove this doctrine. 
See also ante 11. b. where it is advanced as a 
general rule, that he who claims by descent, 
must make himself heir to the person last 


\ 


0 


.“ Et 


actually seised. See further ante 14 b. 15. b. 
and n; 3. ia 11. b. W. Jo. 361. and Blackst. Law. 
Tr. 8vo. ed. vol. 1. p. 180. 

(3) See ante 33. &. 


Lib. 1. 


Cap. 5. 


Of Dower. Sect. 54, 55. 


« Et que mesme l'issue fiuissoit per ficesibilitie inheriter meemes 
les tenements, Eÿc’ Aman seised of land in generall taile, taketh 
wife, and after is attainted of felony, before the said statute of 1 Z. 
6. the issue should have inherited, and yet the wife should not have 
bin endowed ; for the statute of WY. 2. ca. 1. relieveth the issue in 
taile, but not the wife in that case (1). But at this day, if the hus- 
band be attainted of felony, the wife shall be endowed, and yet the 
issue shall not inherit the lands which the father had in fee simple. 
If the wife elope from her husband, &c. she shall be barred of her 
dower, as hath beene said (2), and yet the issue shall inherit (3). 


Sect. 54. 


You may easily perceive by the context that this shaft came never 
out of Littleton’e quiver af choice arrowes (4), and therefore I will 
leave it. 


Voucher 249. 8 #.5. 


OTA, si un home soit scisic de 
certaine terres, et prist un feme, 
et puis aliena mesme la terre ove gar- 
rantie, et puis le feoffor et le feaffee 
deviont, et lu feme de le feoffor port 
Fe action de dower envers le issue le 
eoffee, et il vouch Vheire le feoffor, 
et Oe as le voucher et nt ha Nil 
mine, la feme le feoffee port son ac- 
tion de dower envers le heire le feoffee, 
et demaunda la tierce part de ceo de 
que sa baron fuit seisie, et ne voile 
demaunder le tierce part del eux deux 
parts de que sa baron fuit seisie ; fuit 
adjudge, que el n’avera judgement 
tanque Vauter plee fuit determine. 


Sect. 55. 


T nota, que Varisour dit, que si 
un home soit seisie de terre et fait 
Felonie, et puis alien, et puis est at- 
taint, 


(1) 12 & 4. 3. by Hankford —Hal. MSS. See 
further as to loss of dower by the husband's 
offences ante 37. a. post. 592. b. Hugh. Orig. 
Wr. 156. and Vin. Abr. Dower Q. 6. 

6% See ante 32. a. 

3) See another instance, where the issue 
shall inherit and yet the wife shall not be en- 
dowed, in Perk. sect. 317. 


Onely for students sake I will referre them to 5 £. 5. 
Ass. 293 4 H.6.24 ÆF.N. B, 149. 


NTOTE, if a man be seised of cer- 
taine lands, and taketh wife, 
and after alieneth the same land with 
warrantie, and after the feoffor and 
feoffee dye, and the wife of the feof- 
for bring an action of dower against 
the issue of the feoffee, and he vouch 
the heire ofthe feoffor, and hanging 
the voucher and undetermined, the 
wife of the feoffee brings her action 
of dower inst the heire of the 
feoffee, and demand the [4l. a] 
third part of that whereof ‘""* ™ 
her husband was seised, and will not 
demand the third part of these two 
parts of which her husband was 
seised; it was adjudged, that she 
should have no judgement untill 
such time as the other plea were 
determined. 


(1.) 
A ND note, Vavisor saith, that ifa — 


man be seised of land and eom- 
mitteth felony, and after alieneth, 
and 


(4) Section 54. is neither in the edition by 
L. and M. nor inthe Roh. edition. It appears 
to have been first added in the edition by P. 


Kia] 
(1) Sect. 55. is not in L. and M. nor in Rob. 
but is in P. and the subsequent editions. 


Lib. 1. 


Of Dower. 
taint, la feme avera bone action de 


dower envers le feoffee: mes si soit 


eschete al roy, ow al segnior, el 


n’avera breve de dower. 


Et sic vide 


diversitatem, et quære inde legem. 


Sect. 55. 


and after is attaint, the wife shall 
have a good action of dower against 
the feoffee: but if it be escheated 
to the king, or to the lord, she shall 
not have a writ of dower. And so 
see the difference, and inquire what 


the law is herein. 


HIS is also of the new addition, ef exfulosa est hec oftinio ; for 

it is cleare in law, that the wife at the common law should 

not have been endowed against the feoffee. For to deterre and re- 
straine men from committing of treason or felony, the law hath in- 
flicted five punishments upon him that is attainted of treason or felony. 

1. He shall lose his life, and that by an infamous death of hanging be- 
tweene heaven and the earth, as unworthy in respect of his offence of 
either. 2. His wife, that is a part of himselfe, (et erunt anima due 
(Fost. 302 b) in carne und ) shall lose her dower. 3. His blood is corrupt- 


noble or gentle before, he and all his posterity are by this attainder 
made ignoble. 4. He shall forfeit all his lands and tenements; and 
5. all his goods and chattels; and all this is included by the law in 
the judgement, gudd sushendatur per collum. But this is not intended 
of all felonies, but of felony by stealing of goods above the value 
of xii. pence, and not of fetit larceny under the value (2). So as the 
woman shall lose her dower as well against the feoffee as against the 
lord by escheat. And so it was resolved in a writ of dower brought 
by Mary Gates late wife of John Gates, who after the coverture had 
infeoffed Wiseman in fee, and after commitfed high treason, and 
was thereof attainted, that the wife should not be indowed against 
the feoffee, and in that case it was resolved, that so it was at the 
common law in case of felony (3). And it is to be understood, that 
the wife shali not only lose her reasonable dower at the common law 
for the felony of her husband, but also her dower ad ostium ecclesia, 


and ex assensu fratrie (4), for felony done after the dower assigned, | 


and dower by custome also (5). And the reason of all this is yeelded 
by Littleton himselfe in the Chapter of Warranties, Section 746. to 
the end that men should be afraid tocommif felony. But at this day 
the wife of a man attainted of felony (as often hath been said) shall 
be endowed by force of the statutes in that case provided. 


And it appeareth by Britton, que fem de homicide ne teigne nul — 


dower de tenants que lour fuit assigne fer lour barons, so as the wife 
of a felon attainted by the common law was disabled to recover 
dower ad ostium ecclesia, and ex asseneu fiatris, as well as her rea- 
sonable dower which the common law gave her. See in Bracton 
many barres of dower as the law was then held. 


(2) But outlawry in trespass doth not bar. 
3 E. 3.7.41. Hal. MSS, 


(4) se Note 36 
(3) [See Note 234.] 


(5) [See Note 236. 


ed, and his children cannot be heires to him, and if he be 


Evi L 4. 
fo. 397. 30. S11. 
cor. 


194, 195 
Britton, fol. 15. 
cap. & 


Vide Sect. 746. 


Cuap. 


Lib. 1. Cap. 6. 


‘Car. 6. 


ENEN ANT pur terme de vie est, 

‘Æ low home lessu terres ou tenements 
a un auter pur terme de vie le lessee, 
ou per terme de vie d’un auter home. 
En tiel case le lessee est tenant a terme 
de vie. Mes ger common parlance 
celuy que tient pur terme de, sa vie 
dembene, est appel tenant pur terme 
de sa ro; ct cestug que tient pur 
terme d’auter vie, cat appel tenant 
pur terme de auter vie. 


(Cro. Ja. 200. 554) 66 
Braet: lib. 2. 


en. 5. & cm 9. 


Of Tenant for life. 


Tenant a terme de vie. 


Sect. 56. 


Sect. 56. [41. b.] 


ENANT for term of life is, 

where a man letteth lands or 
tenements to another for terme of 
the life of the lessee, or for terme of 
the life of another man. In this case 
the lessee is tenant for terme of life. 
But by common speeeh he which 
holdeth for terme of his owne life, 
is called tenant for terme of his life; 
and he which holdeth for terme of 
another’s life, is called tenant for 
terme of another’s man life. 


U per tefme de vie d'un auter home.” Now it is to be under- 
stood, that if the lesse in that case dieth living ceaty que vie. 
(that is, he for whose life the lease was made), he that first entreth, 
shall hold the land during that other man’s life, and he that so 


Bracton, lib. € entreth is within Lttleton’s words, viz. tenant fur auter vie, and 
Vide Sect. 381. shall be [a] punished for waste as tenant fur auter vie, and subject to 
Ca) vie ee the payment ef the rent reserved, and is in law called an occupant 
6. Co. 37 (1) (occuhans ), because his title is by his first occupation. And so 
30 E. 3. 1. if tenant for his owne life grant over his estate to another, if the 
Rceognizance. grantce dyeth there shall be an occuiant. In like manner it is of an, 
Statham pl. estate created by law [6]; for if tenant by the curtesie or tenant in 
ae a. dower grant over his or her estate, and the grantee dieth, there shall 
pare be an occufiant (2). But against the king there shall be no occuant. 
fo. 84, 85. because nudlum tempus occurritregi. And therefore no man shall gain 
Vaugh. 189, 190 the king’s land by priority of entry. There can be no occupant of any 
ts 27. Asp. 31. thing that lyeth in grant (3), and that cannot passe without deed, . 
Se Ph Con because every occufiant must claime by a que estate, and averre the 
case, tit Barre S03. jife of cesty que vie (4). It were [c] good to prevent the incertainty. 
Verne of the estate of the occufiant ta adde these words (to have and to hold 
Cro. Eliz. 67 to him and his heires during the life of cesty gue vie ), and this shall 
Cro. Jam. 383. prevent the occupant, and yet the lessee may assigne it to whom he 
Cea” will; or if he hath already an estate for another man’s life without 
17 3.480 these words, then it were good for him to assigne his estates to divers 
7H. 4. 46, men and their heires during the life of cesty gue vie (5). 

Dies. Eli. 253. (2 Ro. Abr. 150,151. 1.Ro. Abr. 844. 1. Leon. 126. Post. 239. a.) 


(a Bract. lib. 4. 
223. 931, 
Fieta, lib. 4 


Note, that [d’] to every tenant for life, the law as incident to his 
estate without provision of the party giveth him three kinde of esto- 


wae 2 vers, (that is)housbote which is twofold, viz. estoverium edificandi et 


(2) [See Note 238. 


(1) pee Note il 
(3) [See Note 239. 


ardendi, floughbote that isesfoverium arandi,and lastly haybote, and 


that 


(4) [See Note 240. 
(5) [See Note 241. 





Lib. 1. Of Tenant for life. Sect. 56. 


that is estoverium claudendi, and these estovers must be reasonable, 

estoveria rationabilia. And these the lessee may take upon the land 

demised without any assignement, unlesse he be restrayned by spe- 

ciall covenant (6), for modus et conventio vincunt legem. Bote in the 

Saxon tongue, and estovers in the French, in this case are all of one 

signification, that is, to have compensation or satisfaction for these 

purposes. Estovers commeth of the French word estover. And the 

same estovers that tenant for life may have, tenant for years shall (11. Co, 46.) 

have. 

You have perceived, that our author divides tenant for life into Vide Secs-381. 
two branches, viz. into tenant for terme of his own life, and into : 
tenant for terme of another’s man life: to this may be added a 
third, viz. into an estate both for terme of his own life, and for 
terme of another man’s life. 

As if a lease be made to -/. to have to him for terme of his owne Roese’s ease, 
life, and the lives of B. and C. for the lessee in this case hath but * © 13: 
one freehold, which hath this limitation, during his owne life, and 
during the lives of two others. And herein is a diversity to be ob- 
served betweene several estates in several degrees, and one estate 
with several limitations. For in the first, an estate for a man’s 
owne life is higher than for another man’s life, but in the second it is 
not. Asif 4. be tenant for life, the remainder or reversion to J. 

for life, 4. may surrender to B. for the estate of B. for terme 
[42. a. ] of his own life is higher than an estate for another man’s life: 
and therefore if tenant for life infeoffe him in the remainder for life, (ante 31. b. 
this is a surrender, and no forfeiture. And albeit an estate for terme Pot: 275. b. 
of a man’s own life be but one freehold, yet may severall freeholds 30 As. p. 47. 
in certaine cases be derived out of the same, whereof our bookes are. Coren)” 
very plentiful, and whereof you may disport yourselves for a time. 13. R. 2. 
As if tenant for life maketh a lease by deed, or without deed, to 7H6.5. 
him in the remainder, or reversion, in taile or in fee, for the term PTC 
of the life of him in the remainder or reversion, and after he in the @. Ro. Abr. 497. 
remainder taketh wife and dieth, his wife shall not be endowed, for 
tenant for life shall enjoy the land again; for forfeiture it cannot be, 
for he in the remainder was party ; and surrender it cannot be, for 
that his whole estate was not given (1). . 

The heire maketh a lease for life, reserving a rent, against: whom 7H.5.4 
the wife recovereth her dower and dieth, the lessee shall have the 
land againe for life, and the rent is revived. 

So it is, if tenant for life take husband and by deed indented they 29: Ass. p. 64. 
make a lease to. him in the reversion for the life of the husband, re- 
serving a rent, this is neither forfeiture, nor absolute surrender, for 
the cause aforesaid, and the reservation is 

B. seised of lands in fee, taketh to wife Ze. and infeoffes C. in | 
fec, who takes Alice to wife: C dieth, Alice is endowed; B. dieth Ass. 393. 
Zs. recovereth dower against Alice and dieth, Alice shall enjoy the “*** 
land againe during her life (2). 

A. and [a] B. joyntenants, 4. for life, and B. in fee, joyne ina [ajeHs.7, 
lease for life (3), 4. hath a reversion, and shall joyne in an action of 13 H-7.15. 


8 br. 
wast t (4). F, Nhe 
Tenant 
/ 
(6) But afirmative covenants do not re- (3) 13 E. 4. 4 Dy. 237. So of a gift 
strain. 282.8. Dy.19. Hal. MSS. in tail. 38 £.3.7. al. MSS. 
[ 42. a.} (4) And the writ ought to be ad exhære- 
(1) [See Note 242.] dationem B. 15 E. à Brief 835. Hal 


(2) Hic foi. 21. Hal. MSS, MSS. 


(6. Co. 35. b.) 


33. Ass. pe 2 
(Plow. 273.) 


8. Co. 94. b. 


Vide Seet. 381. 


(1. Ro. Abr. 846.) 


(5)3 2.7.9. P. 43 Eliz. C. B. D. D. (NC 
n. 4 But if the lease be without deed itis a 
10 Z. 7. 3. 
case. Hal. MSS. 

(6) (See Note 243.] 


surrender. 


Cap. 6. Of Tenant for life. Sect. 56. 


Tenant for [4] life and he in the reversion joyne in a lease for 
life, it is said, that they shall joyne in action of wast, and that 
the lessee for life shall recover the place wasted, and he in reversion, 
damages (5). 

If aman grant [c] an estate toa woman dum sola futt,ordurante 
viduitate, or quamdiu se bene gesserit, or to a man and a woman 
during the coverture, or as long as the grantee dwell in such a house, 
or so long as he pay x 1. &c. or untill the grantee be promoted to a 
benefice, or for any like incertaine time, which time, as Bracton 
saith, is tempus indeterminatum: in all these cases, if it be of lands 
or tenements, the lessee hath in judgment of law an estate for life 
determinable, if livery be made; and if it be of rents, advowsons, 
or any other thing that lie in grant, he hath a like estate’ for life by 
the delivery of the deed, and in count or pleading he shall alledge. 
the lease, and conclude, that by force thereof he was seised generally 
for terme of his life (6). 

If a man make lease of a manor, that at the time of the lease 
made is worth xx L. fer annum, to another until cl. be paid, in this 
case because the annuall profits of the manor are incertain, he hath 
an estate for life, if livery be made determinable upon the levying of 
the c1.(7). But ifa man granta rent of xx 1. fcr annum until c I. 
be paid, there he hath an estate for five yeares, for there it is certaine, 
and depends upon no incertainty. And yet in some cases a man 
shall have an incertaine interest in lands or tenements, and yet nei- 
ther an estate for life, for yeares, or at will (8). As if a man by 
his will in writing, devise his lands to his executors for payment of 
debts, and until his debts be paid ; in this case the executors have 
but a chattell, and an incertaine interest in the lands untill his debts 
be paid; for if they should have it for their lives, then by their death 
their estate should cease, and the debts unpaid; but being a chattell, 
it shall go to the executors of executors for the payment of his 
debts: and so note a diversity betweene a devise and a conveyance 
at the common law in his life time. And tenant by statute mer- 
chant, by statute staple, and by elegit, have incertaine interests in 
lands or tenements, and yet they have but chattells, and no free- 
hold, whose estates are created by divers acts of parliament, whereof 
more shall be said hereafter. And so have gardians in chivalry 
which hold over for single or double value incertaine interests, and 
yet but chattells. 

If one grant lands or tenements, reversions, remainders, rents, 
advowsons, commons, or the like, and expresse or limit no estate, 
the lessee or grantee (due ceremonies requisite by law being per- 
formed) hath an estate for life (9). The same law is of a declara- 
tion of a use (10). A man may have an estate for terme of life de- 
terminable at will; a8. if the king doth grant an ‘office to one at 
will, and grant a rent to him for the exercise of his office for terme 
of his life, this is determinable upon the determination of the 
office. 

A. tenant in fee simple, makes a lease of lands to B.to have and 


to hold to B. for terme of life, without mentioning for whose life it 
shall 


See Note 244. ] 
(8\ Plowd. Comment. 273. Hal. MSS. 
OD [See Note 245.] 


1. Rep. Bredon’e 
P 10) 21 JL 5. by Shelly. Hal. MSS. 


Lib: 1. | Of Tenant for life. Sect. 57. 
shall be, ft shall be deemed for terme of the life of the lessee, for it 
shall be taken most strongly against the lessor, and as hath beene 
said dh éstate for a man’s own life is higher than for the life of 
another (11). Bat if tenant in taile make such a lease without ex- | 
ptessing for whose life, this shall be taken but for the life of the 
lessor, for two reasons. . 
First, when the construction of any act is left to the law, the law (Post. 1833 
which abhorreth injury and wrong will never so Construe it, as it 
. shall work a wrong : and ih this case, if by construction it should 
be fot the life of thé lesseé, then should the estate taile be discon- 
tinued, aad & new reversion gained by wrong : Dut if it be construed 
for the life of the tenant in taife, then no wrong is wrought. And 
it is a general rule, that whénsoever the words of a deed, or of the 
[ 49. D 1 parties without dééd, may have a double intendment, and (ee tt Ww 
* +1 the one standeth with law and right, and the other is wrong- (Mo 258. 59. 
full and against law, the intendment that ständeth with law shall Pe87- 
be taken. 
Secondly, The law more respecteth a lesser estate by right, than 
a larger estate by wrong; as if tenant for life in remainder disseise 
tenant for life, now he hath a fee simple; but if tenant for life die; 
now is his wrongfull estate in fee by judgment in law changed to a 
rightfull estate for life. 
Ifa man retaine a servant generally without expressing any time, 10 H.6.. 
the law shall construe it to be for one yeare, for that retainer is ac- 5 2 $$ 
cording tolaw. Vid. 23 E.3. cap. 1, &c.(1). To shut up this point 7 E. 3.66. 
it hath been adjudged, that where tenant in taile made a lease to 33 Me se LE. 
another for terme of life generally, and after released to the lessee nl ¥ $ Su 


and his heires, albeit betweene the tenant in taile and him a fee 
simple passed, yet after the deach of the lessee the entry of the issue 
in taile was lawfull; which could not be, if it had been a lease for 
the life of the lessee, for then by the release it had beene a discon- 
tinuance executed (2): But let us now returne to Littletcn. 


Sect. 57; 


T est wre fee que it y ad le 

"4 feoror et le feogee, donor el le 
donee te lessor et le lessee. Le feogor 
est properment lou home enfeoffa un 
auter en dscuns terres ou tenements 
en fee simple, celuy que fist le feog- 
ment est appel feogour et celuy u que 
le feoffment est fait est appel feogee. 
Et le donour est properment. lou un 
home done certaine terres ou tene- 
ments a: un aufer en ke tail, celuy 
# le done est apypel le donor, et 

Tih a que le done est fait est appel 
le donee. Et le lesser est properment 
lou un home lessa u un auter certuine 
terres ou tenements pur terme de vie, 
ou per terme des ans, ou a tener a 


volunt, 
(11) [See Note 246.] 
(1) [See Note 247.] 
ou. I. 


ND it is to be understood, that 
there is feoffor and feoffee, 
donor atid donee, lessor and lessee: 
Fcoffor is properly where a mat 
enfeoffes another in any lands or 
tenements in fee simple, he whieli 
maketh the feoffment is called the 
feoffor, and he to whom the feoff- 
ment is made is called the’ feoffee. 
And the donor is properly where x 
man giveth certaine lands or tene- 
ments to angther in taile, he which 
maketh the gift is called the donor, 
and he to whom the gift is made is 
called the donee. And the lesser is 
properly where a man letteth to an- 
other lands‘ oi tenements for terme, 


(2) (See Note-sagi}- 


17 


Lib. 1. 


molunt, celuy que fist le leas est appel 

lessor,ct celuyuque le leas cat fait est 
appel lessee, El chescun que ad estate 
cn ascun terres ou tenements pur terme 
de sa vie ou per terme d'aulcr vie, est 
appell tenant de franklenement, et 
nul auter de meindre estate poit aver 
franktenement : mes ceux de greinder 
estate ont franktenement ; car cestuty 
en fee simple ud franktenement, et 
celuy en le tuile ad franktenement, 
Ec. ‘ 


Car. 6. 


Of Tenant for life. 


Sect. 57 


of life, or for terme of years, or to: 
hold at will, he which maketh the 
lease is called lessor, and he to 
whom the lease is made is called 
lessee. And every one which hath 
an estate in any lands or tenements 
for term of his owne or another 
man’s life, is called tenant of free- 
hold, and none other of a lesser 
estate can have d freehold: but they 
of a greater estate have a freehold ; 
for he in fee simple hath a freehold, 
and tenant in taile hath a freehold, 


Bracton. lib. 8. 
for 615. 
Britton, fo. 88. 
Fileta, lib. 3. 


ca. 3. & lib. 6. 
Che 39, 40. 


2 TT. 5. en. 7. 
which is repealed. 
Doct. and Stud: 
lib. 2. ca. 39+ 


[a] 32 H. €. 
28 


ca . 
1 Ei. not printed, 
18 Fl. Cie yr. 

14 Fl. ca. 11. 

18 El. ca. 20. 

1 Ja. cap. 3. 

(81 4. Co. 76. 
12), §. Co. 6. 14 
6. Co. 37. 

Il. Co. 67, 


Magdalen Colledge 
Case. 


acct. 3. 
Glapvil. Kb. 7. ca. 


Rract. lib. 1. 
Brit. 88. ke. 


(5) As to conveyances made by fclons 


&e. | 


HIS and the rest that follow in this Chapter concerning the 
description of the feoffor and feoffee, donor and donee, and 
lesscr and lessee, are evident. 


# Et est ascavoir que il y ad le feoffor et le feoffee, Uc.” Vide 
Sect. 2. where a light touch is given who may purchase. Now 
somewhat is to be said, who have ability to enfeoffe, &c. and may 
be a feoffor, donor, lessor, &c. Whosoever is disabled by the com- 
mon law to take, is disabled to infeoffe, &c. But many that have 
capacitie to take, have no abilitie to infeoffe, &c. as men attainted 
of treason, felony, or of a fremunire, aliens borne, the king’s vil- 
luines, traitors, felons, &c. he that hath offended against the statutes 
of fremunire, after the offences committed (3) if attainders ensue, 


‘idcots, madmen, a man deafe dumbe and bitnde from his nativity, 


a feme covert, an infant, (4) a man by dures; for the feoffments, &c. 
of these may be avoyded. But an hereticke, though he be convicted. 
of heresie, a leper removed by the king’s writ from the society of 
men, bastards, a man deafe dumbe or blinde, so that he hath under- 
standing and sound memory, albeit he expresse his intention by 
signes, \illaine of a commen person before entrie, or the like 43 
may infeoffe, &c. [ ° a. 
[a] All feoffments, gifts, grants, and leases by bishops, albeit 
they be confirmed by the deane and chapter, by any of the colledges 
or halls in either of the Universities, or elsewhere, deans and chap- 
ters, master or gardian of any hospital, parson, vicar, or any other 
having spirituall or ecclesiastical living, are also to be avoyded ; (4) 
and all the said bodies politique or corporate are by the statutes of 
the realm disabled to make any convciances to the king, or to any ° 
other, as it hath been adjudged: which statutes have bin made 

since Littleton wrote (1), à 
It is provided [c ]by the statute of AZagna Charta, quod nullus liber co- 
mo detdeceteroampliusalicuide terrd sud quam utderesiduoterre sue 
frosset sufficient’ fieri domino feodi servitium ei debitum quod pertinet 
ad 


Filets, lib, 3. cap. 3s 


(4) [See Note 249.7 


or by offenders against the statutes of 


between 
tainder, see W. Jo. 217. Cro. Cha. 172. 


indictment and at- [43. a. 
(1) [See Note 250.] 


and Wils. vol. 1. part 2. page 219. 


Lib. 1. Of Tenant for life. 


ad feodumillud. Upon which act I have heard great question [d] 
yaade, whether the feoffments made against that statute were voyd- 
able or no ; and some have said that the statute intended not to avoyd 
the feoffment, but implicite to direct the tenure, viz, that the te- 
nant should not infeoffe another of parcell to hold of the chief lord 
(that is of the next lord) but to hald of himselfe, and then the lord 
may distreine in everie part for his whole service without any preju- 
dice unto him. But this opinion is against [-] the authoritie of our 
bookes, and against the said statute of Magna Charta. For first it 
is agreed in 10 H. 7. that as well before the statute as after, a tenant 
which held two acres might have aliened one of the acres to hold of 
him, and notwithstanding the lord might have distrained in which of 
the acres he would for his whole services: and reason teachcth that 
before that statute a tenant could not have aliened parcell to Iimld of 
the chiefe lord ; for the seignory of the lord was entire, for the which 
the lord might distraine in the whole orin any part, and which the 
tenant by his owne act cannot divide to the prejudice of the lord -to 
barre him to distraine in any part, for his services, as he should doe, 
if he should enfeoffe another of parcell to hold of the chiefe lord. 
Rut thetenant might have made a feoffment of the whole to hold of 
the chiefe lord, for there no prejudice ensued tothe lord (2). Others 
have said, and they said truly, that the intention of the statute was, 
that the tenant could not alien parcell (which might turn to the 
_ prejudice of the lord) without his assent, and this appeareth cleeriy 
by the Mirror. And by this statyte the king tooke benefit to have a 
fine for his licence, before which statute ao fine for alienation was 
due to the king. For itis [/] adjudged that for an alienation in 
time of Henry the second, no fine was duc; and it appeareth in our 
bookes, that if an alienation had beene made Hefore 20 £7. 3. no 
fine was due to the king for alienation (3). Now it is to be ob- 
served, that oftentimes for the better understanding of our bookes, 
the advised reader must take light from historie and chronicles, 
especially for distinction ef times. And therefore Musthew Puris (who 
in his Chronicle reciteth Magna Charta ) (4) testifieth that king 
Henry the third by evill counsell (and espccially, as the truth was, 
of Hubert de Burgo then chiefe justice) sought to avoyde the Great 
Charter first granted by his father king JoAn, and afterward granted 
and confirmed by himselfe in the ninth of Henry the third, for that 
as he the said king JoAn did grant it by dures, and that he himselfe 
was within age when he granted and confirmed it. But forasmuch 
as afterwards the said king Henry the third in the twentieth yeare 
of his raigne, at what time he was nine and twentie ycare old, did 
grant and confirme the said Great Charter; for that cause, to put 
out all scruples, is the twentieth yeare of Henry the third named, 
albeit in law the king*s charter granted inthe ninth yeare of Henry 
the third was of force and validitie, notwithstanding his nonage, 
for that in judgement of law the king, as king, cannot be said 
[43 b ] to be a minor; for when the royall bodie politique of the 
: ~ 4 king doth meete with thenaturall capacity in one person, the 


Sect. 57. 


d) Vide an excel- 
nt declaration 
hereof inter adju- 

dieat’ coram 
1 BE. 1. fo'. 2. 


in Thesaur. 
Nott. & Derb. 


Ce] Braet. Nb. 1. 
10 H. 7. 


Mirtor cap, 6. 
sect. 2. 
Fleta, lib, 8. 


Magna Charta 
there vouched, 
which was tbe 
charter of King 
Johu, for it was 
cited befure 9 ET. 
3. 


whole bodie shall have the qualitie of the royal politique, whichis | 


the greater and more worthy, and wherein is no minoritie (1). 
For, 
° 43. b.] | 
(1) See this subject considered at large in 
the case of the dutchy of Lancaster Plowd . 
214, and in Willion and Berkley Plowd. 234. 


(2) [See Note 251.] 
3) (See Note 252. 
ñ [See Note 253. 


Cap. 6, Of Tenant for life. Sect. $7, 


For, amne majus trahit adsequodeat minus. And itis tobe observed, 


Lib, 1, 


20. Ass. pl 17. by 
Shipwith. 


that no record can be found, that either a licence of alienation was 
sued, or pardon for alienation was obtained for an alienation with- 
put licence at any time befpre the twentieth yeare of Henry the 
third, and it is holden in the twentieth of Edward the third, that a 
licence for alienation grew by this statute. 

Now in the case of a common person it was the common opinion, 
that if the tenant had aliened any parcel] contrary to the said act, 
that he himselfe was bound by his owne act, but that his heire might. 


Brit. fe. 33. 88. have avoyded it; and in the king’s case many held the same opi- 
247. Pre. nion. For Britton saith, ne counts, ne barons, ue chivaler, ne ser- 
nee “ Jjeants, que teiguont en chicfe denouane purr’ my diemember nauefces 
Cap. 29. acc. sauns licence: quenous nefiuissent per droit engettre leg hurckasore, 
roar 20. Ass éo'c. And herewith agreeth eta, and our boekes. But now by the sta- 
p D. tute 1 Æ. 3. cap. 12. & 34 Æ. 3. cap 15. although the king’s tenant 
mn se in chiefe or by grand serjagtie do alien all or any part without 
M 4, 3 licence, yet is there not any forfeiture of the same, but 9 reasonable 
1E.3, ca. 12. fine therefore to be paid. And note, it appeareth by the preamble: 
MES ca in 1 £.3. that complaint was made that land holden of the king in 
in Scignior Crom cafite, being aliened without licence, was seized aa forfeited. And 


a 
] 


in the case of a common person, the statute of 18 Æ. 1. De guiq 


pp rate poriobe . emptores terrarum hath made it cleare, for this hath in effect as to 


the common persons taken away the said statute of Magna Charta 
cap. 32. for thereby it is provided, gucd liceat unicwique libero homini 
terrassuasscu tenementa sua,seu frartem inde ad voluntaiem suam 
vendere, ita quod feoffatus teneat, ic. de capitali domino. And here- 
in are divers notable points to be observed. First, that this word 
ficeat proveth that the tenant could not, or at least wayes was 
in danger to alien parcell of bis tenancy, &c. upon the said act of 
Magna Charta. Secondly, that upon the feoffment of the whole, 
the teuant shall hold of the chiefe lord. Thirdly, that the tenant 
might enfeoffe one of part tohold gro ferticula of the chiefe lord. 
But this act (the king being not named) doth not take away the 
king’s fine due to him by the statute of Magua Chari (2). 


(lowed. 561. b. “ Franktenement.”” Here it appeareth that tenant in fee, tenant 
Bracton, lib. 4. in taile, and tenant for life, are said to have a franktenement, a free- 
Brit cap Se. hold, so called, because it doth distinguish it from termes ef yeares, 
& Ten be 4. chattels upon incertaine interests, lands in villenage or customary, or 
De. ” copyhold lands. Liberum autem ienementum dicitur ed differentiam 
Regist. Jatie villenagii, et villanorum quitenent videnagium, quig nor habent actt- 
28. As. p. 7. onem ne: gesisam, (c.item quod sit suum et non alienum, hoc est, st ten- 
Seat. de mereptoei- eat nomine alieno ut frmarius et ad Late vel stcut credator ad 
bus an. __ vadiwum. And note that tenant by statute merchant, statute staple, or 
bes ES. ca. 9 elegtt, are said to hold land us lberum tenemcnium untill their debt 
Eros . be paid, and yet in troth they (as hath beene said) have no freehold, 
(Ante 43. a.) but a chattle, which shall go tothe executors, and the executors 


also if they be ousted shall have an assise. But (ut) is similitudi- 
nary, because they shall by the statutes have an assise as tenant' of 
the freehold shall have, and to that respect hath a similitude of a 
frechold, but nulum simile est idem, 


(2) [See Note 254.} " 


Cuar, 


Lib. 1. 


Crap. 7. 


ENANT pur terme d'ans est, 

lou home lessaterresou tenements 
a un auter pur terme de certaine ans, 
solonque le number des ans que est 
accord le lessor et le leasee. 
Et quant le lessee entrer per force del 
leas, donque il est tenant pur terme 
des ans ; et si te lessor en tiel case re- 
serve a luy un annuall rent sur tiel 
leas, il poit eslier a distrainer pur le 
rent en les tenements lesses, ou il poit 
acer un actian de debt pur les arre- 
rages enverz le lessee. Mes en tiel 
case il covient, que le lessour sait seisie 
de mesmes les tenements al temps del 
leas ; car il est bone plee pur le lessee 
a dire, que le lessor n’avoit riens en 
les tenements al temps de le leas, sinon 
que le leas soit fait per fuit endent, 
en quel case tiel plee donque ne gist cn 
Te bouch le lessee a pleader. 


ss OU home lessa terres,{5c."” Lessa and lease is [a] derived-of 
the Saxon word /eafium, or leasum, for that the lessec com- 
meth in by lawfull meanes ; [6] and dimttiere is in French laysser. 


to depart with or forgoe. 


When, Littleton wrote, many persons might make leases for 
C 4 4 a ] yeares, or for life, or lives at their will and pleasure, which 
* "4 now cannot make them firme in law. And some persons may 


Of Tenant for yeares, 


Tenant for terme of yeares. 


Sect. 58. 


| Sect. 58. 


ENANT for terme of yeares 
is where a man letteth lands 
or tenements to another for terme 
of certaine yeares,after the number 
of yeares that is accorded between 
the lessor.and the lessee. And when 
the lessee entreth by force of the 
lease, then is he tenant for tcarme 
of yeares; and if the lessor in such 
case reserve to him a yearely rent 
upon such lease, he may chuse for to 
distraine for the rent in the tene- 
ments letten, or else he may have 
an action ef debt for the arrerages 
against the lessee. But in such case 
it behooveth, that the lessor be seised 
in the same tenements at the time 
of his lease; for it is a good plee for 
the lessee to say, that the lessor had 
nothing in the tenements at the time 
of the lease, except the lease be 
made by deed indented, in which 
easé such plee lieth not for the Îes- 
see te picad. 


Ca] Mirror, 

tap 2 sect. L7e 
Bracton, lib, 2. 
cap. 26. & lib. 4. 
fol - $20. 

Fleta, lib. 3. 


ca . 
(3) For the word 
(dimittu) sce Sect. 
531. 


now make leases for yeares, or for life or lives (observing due inci- 
dents), firme and good in law, who of themselves could not so doe 
when Littleton wrote, and this by force of divers acts of parliament 
[c]; as namely 32 H.8. 1 Æliz. 13 Eliz. 18 Ekiz. and 1 Juc. Regis, 
of which statutes one is enabling, and the rest are disabling. When 
Littleton wrote, bishoppes with the confirmation of the deane and 
chapter, master and fellowes of any colledge, deanes and chapters, 
master or gardian of any hospitall, and his brethren, parson or 
vicar with the consent of the patrene and ordinary, archdeacon, 
prebend, or any other body politique spirituall and ecclesiasticall 
(concurrentibus his quæ in jure requiruntur ) might have made 
leases for lives or yeares without limitation or stint. And so might 
they have made gifts in taïle or states in fee at their will and plea- 
sure, Whereupon not onely great decay of divine service, but. dilapi- 
dations, and other inconveniences ensued, and therefore they werè 
disabled and restrained by the sayd acts of 1 Eliz. 13. Elix. and 
3 Jac. Regis tomake any state or conveyance to the king at all, or 
to the subject ; but there is excepted out of the restraint. or disabi- 
ty, leases for three lives, or one and twenty yeares, with such re: 

, servation 


[ec] $3 HL 8. ca. 28. 
1 Eliz. not printed 
but in the abridge- 
ment 13 Eliz. 
cap. 10. 

18 Eliz. np. 6. 

1 Jace CAR. Je 


5. Co. 14. case de 
ecclesiastical per, 
sons 11. Co. 66. 


case. 

10 Co. oc, Si. 
(1. Sid. 162 ) 
(5 Co. 15.) 


Cro. Jac. 173.) 


3 Co. 6. Sei e 


Mountivye's case. 
(3. s e 
Cro. Ja. 94. 458 ) 


Miners eye. 


‘Cros Cha. 95. 
Crd. Ja. 12 
173.) 


d] 5. Ce. 3. 
ewel’s case. 
Ty E. 3. 76. 


(1) [See Note 255.) 
(2) [See Note 256.] 

See New Abr. Leases, E. 2. 
(à (Seg Note 257.] 


(58. à] 


Sect. 58. 


Servation of rent, and with such other provisions and limitations, as 
hereafter shall appeare. Also, they may make grants of ancient of. 
fices of necessity with ancient fees, concurrentibus hits que in jure 
requiruntur, for those grants are not within the statute of 32 #7. &. 
but by construction, they are not restrained by the statutes of 1 Æ/iz. 
or 13 £é&z. because these ancient offices be of necessity, and with 
the ancient fees, and so no diminution of revenue (1). 

There be three kinds of persons that at this day may make 
leases for three lives, &c. in such sort as is hereafter expressed, 
which could not so dce when Littleton wrote, viz. First, any 
person seised of an estate taile in his owne right. Secondly, any 
person seised of an estate in fee simple in the right of his church. 
Thirdly, arly husband and wife seised of any estate of inheritance in 
fee simple or fee taile in the right of his wife, or jointly with his wife 


Cap. 7. Of Tenant for yeares. 


, before the coverture or after, viz. the tenant in taile, by deed to 


binde his issues in taile, but not the reversion or remainder, the bi- 
shop, &c. by deed without the deane and chapter to bind his succes- 
sors, the husband and wife by deed to bind the wife and her and 
their heires (2), and these are made good by the statute of 32 H. 8. 
which inableth them thereunto. But to the making good of such 
leases by the said statute, there are nine things necessarily to be ob- 
served belonging to them all, and some other to some of them in 
particular. 

First, the lease must be made by deed indented, and not by deed 
poll, or by paroll (3). 

Secondly, it must be made to begin from the day of the making 
thereof or from the making thereof (4). 

Thirdly, if there be an old lease in being, it must be sur- [ 44, b 
rendred (1) or expired, or ended within a yeare of the mak- ? ] 
ing of the lease, and the surrender must be absolute and not condi- 
tionall. | 

Fourthly, there must not be a double lease in being at one time ; 
as if a lease for yeares be made according to the statute, he in the 
reversion cannot expulse the lessce, and make a lease for life or 
lives according to the statutes, nor é converso ; for the words of 
the statute be, to make a lease for three lives, or one and twenty 
ycares, so as one or the other may be made, and not both (2). 

Fiftly, it must not exceed three lives, or one and twenty yeares, 
from the making of it, but it may be for a lesser terme or fewer 
lives. 

Sixtly, it must be of lands, tencments, or hereditaments, manur- 
able or corporeal], which are neccessary to be letten, and whereout a 
rent by law may be reserved, and not [d] of things that lye in grant, 
as advowsons, faires, markets, franchises, and the like, whereout 
a rent cannot be reserved (3). 

Seventhly, it must be of lands or tenements, which have most 
commonly beene letten to farme, or occupied by the farmers thereof 
by the space of 20 yearcs next before the lease made, so as if it be 

letten 


(1) [See Note 258.] 


upon it in New Abr. Leases, E. rule 3. 
(3) [See Note 259.] 





(2) M. 29. 30 Eliz. Clench 158. Grindals 
case. Hal. MSS.—See S. C. 4. Leon. 78. L 
and 65. and Mo. 107. and the observations 
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letten for 11 yeares at one or severall times within those 20 years it 
is sufficient. A grant [e] by copy of court roll in fee for life or yeares 
is a sufficient letting to farme within this statute, for he is but tenant 
at will according tothe custome, and soit is of a lease at will by 
the common law ; but those lettings to farme must be made by some 
seised of an estate of inheritance, and not by a gardian in chivalry; 
tenant by the curtesie, tenant in dower, or the like (4). 

Eightly, that upon every such lease there be reserved yearly 
during the same lease due and payable to the lessors, their heires 
and successors, &c. so much yearly farme or rent, or more, as hath 
beene most accustomably yielded or paid for the lands, &c. within 
twenty yeares next before such lease made (5). Hereby first it ap- 
peareth (as hath beene said) that nothing canbe demised by autho- 
rity of this act, but that whereout a rent may be lawfully reserved. 
Secondly, that where not onely a yearly rent was formerly reserved, 
but things not annuall, as heriots, or any fine or other profit ator 
upon the death of the farmor, yet if the yearly rent be reserved 
upon a lease made by force of this statute, it sufficeth by the expresse 
words of the act. Thirdly, if he reserve more than the accustom- 
able rent, itis good also by the expresse letter of the act ; but if 
twenty acres of land have beene accustomably letten, and a lease is 
made of those twenty, and of one acre which was not accustomably 
letten, reserving the accustomable yearly rent, and so much more 
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as exceeds the value of the other acre, this lease is not warranted | 


by the act, for that the accustomable rent is not reserved, seeing part 
was not accustomably letten, and the rent issueth out of the whole. 
Fourthly, if tenant in taile let part of the land accustomably letten, 
and reserve a rent fro rata, or more, this is good, for that is in sub- 
stance the accustomable rent. Fiftly, if two coparceners be tenants 
in taile of twenty acres every one of equail value, and accustomably 
letten, and they make partition, so as each have ten acres, they 
may make leases of their severall parts cach of them, reserving the 
halfe of the accustomable rent. Sixtly, if the accustomable rent 
‘had beene payable at four daies or feasts of the yeare, yet if it be 
reserved yearly payable at one feast, it is sufficient, for the words of 
the statute be, reserved yearly. 

Ninthly, nor to any lease to be made without impeachment of 
wast. Therefore if a lease be made for life, the remainder for life, 
&c. this is not warranted by the statute, because it is dispunishable 
of waste. Butifa lease be made to one during three lives, this is 
good, for the occupant, if any happen, shall be punished for waste 
(6). The words of the statute be (seised in the right of his church), 
yet a bishop that is seised jure ehiscopatas, a deane of his sole posses- 
sions in jure decanatüs,' an archdeacon in jure archidiaconatüs, a 
prebendary and the like are within the statute, for every of them 
generally is seised in jure ecclesia (7). 

But a parson and vicar are excepted out of the statute of 52 H. 8 
and therefore, if either of them make a lease for three lives, &c. of 
lands accustomably letten, reserving the accustomed rent, it must be 
also confirmed by the patron and ordinary, because it is excepted 
out of 32 H. (8), and not restrained by the statutes of frimo or 


13 Eu. 
(4) [See Note 260.] co [See Note 261.] 
5) 6. Rep. 37. T. 3. Jac. Crock n. 6. (7) [See Note 262.] 


. MSS. See Cro. Jam. 76. (8) [See Note 265.] 
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13 Ez. And what hath beene said concerning a lease for three 
lives, doth hold for a lease for one and twenty yeares. 

Thus much shall suffice to have spoken of the inabling statute of 
82 H. 8. the better to inable the reader to understand both this and 
that which followes. Now tospeake somewhat of the disabling sta- 
tutes of 1 Eitz. and 15 Kitz. (9), the words of the exception out 
of the restraint and disability of 1 Eiiz. are, other than for the terme 

* of twenty one yeares, or three lives, from such time as any euch grant 
or assurance shailbc given, whereufton the old andaccustomed yearely 
rent, or more, shall be rescrved : and to that effect is the exception in 
the statute of 13 EXz. First, it is to be understood that neither of 
these disabling acts, nor any other, do in any sort alter or change 
the inabling statute of 52 H. 8. but leaveth it for a pattern in many 
things for leases to be made by others. Secondly, it is to be knowne, 
that no lease made according tothe exception of 1 Z£4z. or 13 Ækz. 
and not warranted by the statute of 32 H. 8. if it be made by 

@xp. Biz. se) à bishop, or any sole corporation, but it must be confirmed by [45 a. ] 
the deanes and chapters, or others that have interest, as hath been 

1. And, 68.) said in the case of the parson and vicar, but examples doe illustrate. 
If a bishop make a lease for 21 yceares, and all those yeares being 
spent saving three or more, yet may the bishop make a new lease to 
another for twenty one yeares, to begin from the making, according 
to the exception of the statute, but not a lease for life or lives, as 
hath beene said ; and this concurrent lease hath been resolred to be 
goad (1), as well upon the exception of 1 Fiz. in the case of 
bishops, as upon 15 EKiiz. (2) whicly extend to spirituall and eccle- 
siasticall corporations, aggregate of many, as deanes and chapters, 
&c. whieh 52 F7. 8. did not: but in the casc of the concurrent lease, 
in the case of the bishop it must be confirmed. Also the exception 

1, Regu 899 of 1 E&z.and 13 Eliz. doth differ from the statute of 32 H. 8. for 
the leases for yeares to be made according to the exceptions of the 
statutes of 1 and 15 Æ/iz. must begin from the making, and not 
from the day of the making, but by force of 32 H. 8. from the 
day of the making. And although the statutes of the first or this- 
teenth of E/iz. doe not appoint the lease to be made by writing, yet 
must it thercin and in the other den properties or qualities before 
mentioned and required by 52 Ff. 8. follow the patterne thereof 
(the concurrent lease only except). (3) Although the exception in 
1 and 13 Eliz. concerning the accustomed rent is more generall then 
that of 52 1. 8. and there is not any provision for leases made dis- 
punishable of waste, &c. yet must the patterne of 32 H. 8. be fol- 
lowed ; for leases without impeath nent of waste atade by such spiri- 
tuall and ecclesiasticall persons are unreasonable and causes of dila- 
pidations. Thus much have I thought geod to lead the studious rea- 
der by the hand, and toconduct him in the right way, and to put all 
these things together upon consideration had of all the statutes, 


- which otherwise might have Arimnd facie seemed to him a diffuse and 
darke 


oe 


(9) [See Note 264.] 11. Evans and .fecu adjudged. T. 3 Car. 
P. 33 Bliz. W. 14. Seuthcot’s cuse. Mal. 


45. a.] MSS. 

(1) Accordingly adjudged, though the con- si [See Note 265. ] 
curring lease was to commence a datu inden- (3) H. 44 Eliz. C. B. n. 14. D. D. 
turæ. T. 21 Eliz. Rot. 124. For and Col- Bishop of Hereford against Scory. Adjadged 
lier. M. 22, 23 Eliz. C. B. Rot. 2409. accordingly, where the land had not been 
Scot and Brewster. H. 22 Juc. B. KR. Rot. usually demised. Hal. MSS. 
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‘darke labyrinth.” And albeit it be provided by the sald acts of 1 and 

43 Aliz. thet all grants, &c. leases, &c. made, &c. (other than leases 

for three lives, or one and twenty yeares according to those acts) 

should be utterly voyd and of none effect, to all intents, construc- 

tiens, and purposes, yet prants, or leases, &c. not warranted by 

those aets are not voyd, but good against the lessor, if it be a sole 3. Co: 59. 60. 
corporation : or so long as the deane or other head of the corpora- tae pe 
tion remaine, if it be a corporation aggregate of many (4): for the Eliz. inter Hunt 
statute way made in benefit of the successor (5). But let us now Sets on al 
returne to our author. 


“ Home lesez” Here Littleton putteth this ease where one [s. Ro Aby. 64:) 

letteth, &e. It is therefore necessary to be seen what the law ïs 1:47.61. 
: where divers joyne in a lease. If the tenant of the land and a stran- 45%. 44a. 
ger which hath nothing in the land joyne in a lease for yeares by ° 
. deed indented of one and the self-same land, this is the lease of the 
tenant onely, and the confirmation of the stranger, and yet the lease 
as te the stranger workes by conelusion 6). 

If two severall tenants of severall lands joyne in a lease for yeares 
by deed indented, these be severall leases, and severall confirnta- 
tions of each of them, from whom no interest passeth, and worke ; 
not by way ef conclusion in any sort, because severall interests passe (1. Ro. Abr. 
from them (7). 2. tenant for life of C. and he in the remaindér or 2/7, Mo 7x 
peversion in fee, having severall estates in the one and the same Cro. ae 
Hand, joyne in a lease for yeares by deed indented, this demise shall Treport’s essd. 
worke in this sort : during the life of C. it is the lease of B. and con- Dee PL 93.) 
firmation of him in the reversion or remainder, and after the de- 
cease of €. it is the lease:of him in the reversion or remainder, arid 
the confirmation of B. ; for seeing the leasbrs have severall estates, 
the law shall construe the lease to move out of -both their estates re- 

’ spectively, and every one to let that which he lawfully may let, and 
not to be the lease onely of tenant for life, and the confirmation of 
him in the remainder or reversion, neither is there any conclusion 
in this case, as shall be said hereafter. “Tenant for life and he in the 
remainder in fee made ä lease for yeares by deed indented, the les- 
see was ejected, and brought an eyectione firme, and declared upon 
æ demise made by tenant for life and: him in remainder, and upon 
not guilty pleaded, this special] matter was found, and that tenant for 
life was living, and it was adjudged [a] against the pl’, for during [4] 97 Hs, 
the life of the tenant (as hath been said) it is the lease of the tenant for 3 Fy. 
life, and therefore during his life he ought to have declared of a lease 2H. 5 

‘made by him, and after his decease-he ought to declare of a lease Bredon't-ense: 
made by him in remainder (8). [6] And the deed indented could (ie 2) 
be no estoppel in this case, because there passed an interest fromthem & $7 Eliz is se 
beth. And whensoever any interest passeth from the party, there Mich... & 7 Buz: 

_ can be no estoppel against him, and [c] so it was adjudged. ‘Hereby fed Ball te melon 

you shall dhderstand your bopkes the better which treat of those mat- Rots 14æ.in Con 


. muni Banco inter 
ters, Ellice & Cowne. 


su 


(4) [See Note 266.] |. most copious and excellent treatise on a very 

(5) Bee furthee as to Jeages by tenants in difficult and extensive subject. 
tail, husband and wife, and ecclesiastieal (6) 24 5.7. by Asht, Hal. MSS. 
persons, in Vin. Abr. tit. Ertafes and tit. Can- (7) [See Note 267. } 
firmation, and New Abr. tit. Leases ; which (8) Intratur H. 34 Eliz. Rot. 72. Kitz and 
title in the latter Book’ is generally attributed Beny.—flal. MSS. 
to*lotd chief baron Gilbert, and comprises a 
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ters, and accordingly it was adjudged that where ‘tenant in taile 
and he in the remainder in fee joyned in a grant of a rent charge by 
deed in fee, and after tenant in taile died without issue, the grantee 
distrained and avowed by force of a graunt from him in the remain- 
der, and upon ox censessit, the ju y found the speciall matter, and 
it was adjudged for the avewant ; for every one granted according 
to his estate and interest. 
Leases for lives or yeares are of three natures ; some be good in 
law ; some be voydable by entry, and some voyd without ¢n- [ 45. b 1 
try. ‘Of such as be good in law, some be good at the common — 
law as made by tenant in fee, whereof Lit#/eton here putteth his 
6: Co. 6b) = case: some by act of parliament ; as tenant in taile, a bishop seised 
’ in fee in the right of his church alone without his chapter, a man 
seised in fec simple or fee taile in the right of his wife together with 
his wife (as hath beene said) may by deed indented make leases for 
21 yeares or threc lives in such manner and forme as hath been 


§ 
pue said and by the statute [d] is limited, all which were voydable by 
the common law when Littleton wrote, and now are made good by 
patliament. 


An infant seised of land holden in socage, may by custome make 
a lease at his age of 15 yeares, and shall binde him, which lease was 
voydable by the common law; (1) voydable, some by the common 
law, after the dcath of the leasor, as of tenant in taile, a bishop, &c. 
ww. 264. b. or after the death of the husband (intended of leases. not warranted 
Jay 173) by the said statute of 32 H. 8.); some voydable by act of parlia- 
ment, as by a bishop though it be confirmed by deane and chapter, 
f it be not warranted by the statute of 32 H. 8. and so of a deane 
and chapter after the death of the deane ; some voydable at times 
by the leasor himselfe or his heires, as by an infant and the like. 
Some voyde in futuro, and some voyde in presenti. In futuro, as if 
a tenant in taile make a lease for yeares and die without issue, it is 
J 33 dich 50.60. voide, as tothem in reversion or remainder, though it be made [c} 
in Lineoine Col. according to the said statute. Ifa prebend, parson or vicar make a 
lease for yeares, it is voide by death, if it be not according to the 
statutes. Otherwise it is of a lease for life, for that is voidable, ef 
@ Re Abr.848.) ge de similibus. . 
Some voide in presenti ; as if one make a lease for so many yeares 
as he shall live, thisis voide in presenti for the incertainty. £¢ sic 
in similibue, whereof Litticton himselfe will teach you next and im- 
mediately, and I know you would now gladly heare him. 


Hunt's cas case vouch- 


7 Com. we “ Pur terme,” Pro termino. Terminus in the understanding of 
S3H.8.& the Jaw doth not onely signifie the limits and limitation of time, but 
ae des algo the estate and interest that passeth for that time. As ifa man 


où Co. 145.in-Da- make a leasc for twenty one yeares, and after make a lease to begin à 
(ito. 7. canes fine et exptratione predicti termini 21 annorum dimise. and after the 
2. Go 15. 374, first lease is surrendred, yet the second lease shall begin presently ; 
“but if it had beene to begin fost fiem et exfiirationem predict’ 21 
annorum; in that case although the first terme had been surren- 
dred, yet the second lease should not begin till after the 21 yeares 
' be ended by effluxion of time ; and so note: the diversitie betweene- 
f f}1: Co. 154 = the terme for 21 yeares, and 21 yeares ; and [f] herewith agreeth 

Chedingens ° the lord Paget's case. 
[g ] Words to make a lease be, demise, grant, to fearme let, be- 
take; and whatsoever word amounteth to a grant may serve to make 
a leage 


Case. 
Cx} Vide Sect. 831. 


(1) [See Note 268.1 
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a lease. In the king’s case [4] this word Committo doth amount 
sometime to a grant, as when he saith Commisimus W.de B.offictum 
seneschalsie, 5c. quamdiu nobis flacuerit, and by that word also he 
may make a lease: and {?] therefore à fortiori a common person by 
that word may doe the same. 


** De certaine ans.” For regularly in every lease for yeares the 
terme must have a certaine beginning and a certaine end; and here- 
with [£] agreeth Bracton,terminusannorum certusd ‘bet case etdetcr- 
minatus. And Littleton is here to be understood, first, that the yeares 
must be certaine when the lease is totake effect in interest or posses- 
sion. For before it takes effect in possession or interest, it may de- 
pend upon an incertainty, viz. upon a possible contingent before it 
degin in possession or interest, or upon a limitation or condition sub- 
sequent. Secondly, albeit there appeare no certainty of yeares in 
the lease, yet if by reference to a certainty it: may be made certaine 


it sufficeth, Quia td certum est quod certum reddi potest. Forexample . 


‘of the first. If 4. scised of lands in fee grant to B. that when B. 

payes to 4. xx. shillings, that from thenceforth he shall have and 
occupie the land for 21 yeares, and after B. pays the xx. shillings, 
this is a good lease for 21 yeares from thenceforth. For the second, 
-if 4. leaseth his land to B. for so many yeares as B. hath in the 
mannor of Dale, and B. hath then a terme in the mannor of Dale 
for 10 yeares, this is a good lease by .4.to B. of the land of 4. fo 
10 yeares. If the parson of D. make a lease of his glebe for so 
many yeares as he shall be parson there, this cannot be made cer- 
‘taine by any meanes, for nothing is more uncertaine then the time 
of death, Terminus vite est incertus, et licet nthil certius sit morte, 
_ nihel tamenincertius est hora mortis (2). But if he make a lease for 
three yeares, and so from three yeares to three yeares, so long as he 
shall be parson, this is a good lease for 6 yeares, if he continue par- 
son so long, first for three yeares, and after that for three yeares ; 
and for the residue uncertaine (3). 

If a man maketh a lease to /. S. for so many yeares as J. WV. shall 
name, this at the beginning is uncertame; but when J. NW. hath 
aamed the yeares, then it is a good lease for so many yeares. 

A man maketh a lease for 21 yeares if Z. S. live so long; this is a 
good lease for yeares, and yet is certaine in incertainty, for the life 
of J. S.is incertaine. See many excellent cases concerning this 
matter put in the said case of the bishop ef Bats and Wells. By the 
ancient law of England for many respects a man could not have 
C 46 a] made a lease above 40 yeares at the most, for then it was 

* “J said that by long leases many were prejudiced, and many 
times men disherited, but that ancient law is antiquated (1). 

In the eye of the Jaw any estate for life being, as Littleton hath 
said, an estate of freehold, against whom a firæcifie gucd rewdat 
doth lye, is an higher and greater estate than a lease for yeares, 
though it be for a thousand or more, which never arc without sus- 
picion of fraud; and they were the lesse valuable, for that at the 
common law they were subject unto, and under the power of the 
tenant of the freehold, the learning whereof standeth thus, and is 
worthy to be knowne. When Littleton wrote, if a man had made a 
‘Jease for yeares by writing, and he that had the frechold had suf- 


ferer 


— 


(2) [see Note 269 


46. a.] 
(5) [See Note 270.} (1) [See Note 271.] 
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fered himaglfe to be impleaded in a reall action by collusion to bar 
the lesece of his terme, and-made default, &c. the statute of Glouc’ 
gave the lessee for yeares some remedy by way of receipt, and @ 
triall whether the demandant did move the plea by good right or 
cellusion ; and if it were found by collusion, then the termer should 
enjoy his tearme, and the execution of the judgement should stay 
untill after the tearme ended (2). But this statute extended not to 5 
cases. First, if the lease were without writing, for the words of this 
act are, (so that the termor may have recovery by writ of covenant.) 
2. It extended not but to a recovery by default (3). 3 The ter 
mor could not be relieved by this statute, unlesse he knew of the re- 
covery, and were received, &c. 4. By the better opinion of bookes, 
at extended not to tenants by statute merchant, statute staple, or ccgsf. 
5. Not togerdian. {/] But now the statute of 21 A. 8. doth give 
remedy in all the said cases saving the case of the gardian, and 
giveth them power to falsifie all manner of recoveries had against 
the tenants of the freeheld upen fained and untrue titles, &c. Now 
the [m] statute saith, that it was a doubt before that statute whether 


a termor for yeares might falsifie er no:.but yet it seemeth by the - 
better opinion of books in so great variety, that he having bute . 


chattell, was not able by the common law to falsifie a covenous re- 
covery of the freehold, because he could not have the thing thet 
was recovered (4). [n] And Zäirning and Hankford doe hold that 
a gardian is not within the statute of Glouc’, 

if two coparceners be, and one of them let her part to another 
for yeares, and after upon a writ of partition brought against the 
lessor too little is allotted to the lessor, it is holden by some that the 
lessee cannot avoid it, for that itis made by the oath of men, and 
judgement is thereupon given that the partition shall remaine firme 
and stable. But if there be two coparceners of three ecres of land, 
gvery one of cqual value, and the one coparcener letteth her part, 
and after make partition, and one acre is allotted onely to the les- 
sor, the lessee is not bound hereby, but he may enter and take the 
profits of ancther half acre, for that of right belongs unto him 
(5). Thus muoh have I thought good to set downe, for it sufficeth 
not toknow what the law is in these cases, unlesse he understand the 
reason and cause thereof. 

Aud albeit (as hath beene said) a lease for yeares must have a cer- 
tainc beginning, and a certaine end, yet the continuance thereof 
may be incertaine, for the same may cease and revive again in 
divers cases (6). As if tenant in taile make a lease for yeares re- 


serving xx. shillings, and after take a wife and die without issue, : 


now us to him in the reversion the tease is meerly void: but if he 
indow the wife af tenant in taile of the land, (as she may be though 
the estate taile be determined) now ts the lease as to the tenant in 
dower (who is in of the state of her husband) [a] revived againe #5 


0 E. 3. 26. 
2 Ass. 15. against her, fur as to her the estate taile oontinueth, for she shall be 
Don 2 190. attendant for the third part pf the rent services, and yet they were 
i7. Co, 8. b.) extnict by act in law. So it is if tenant in taile make a lease for yeares 
ut 

(2) {See Note 372.3 


(3) Or reddition. 16 M. 7. 5. 21 H 7. 
2. 5H. 7. 39. 8 UL 7. 6. 
a7 H. 8.7. 11 E. 4. 10. or on nihil dicit, 


pr discluimer. 


ot defuuls of the vouchee at the grand cape or 


12 H. 8. 7. (4) [See Note 273. 


(5) [See Note 274. 
9 B. 4 57. by Danby, or 


cese. Hal. MSS. 
4 


Sect. S& 


sequator sub periculo. 9 E. 4 38 Hal 
MSS. 


(6) Vid. 7. Rep. the cart of Bedford’ 
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st eupra, and dyeth without issue, his wife enseint with a sonne, he in 

the reversion enter, against him the lease is void, but after the sonne 

be borne the lease is good, if it be made according to the (4] eta- CIS" 
tute, and otherwise is voydable. 

The king made a gift in taile of the mannor of Zastfarlctgh in 
Kent, to W. to hold by knights service ;: WV. made a lease to J. for 
thirty-sixe yeares, reserving thirteene pound rent; #. died, his 
sonne and heire of full age. Al this was found by office. As to 
the king this bease is aot of force, for he shall have his fArimer eeisin, 
as of lands. in possession, but after livery, the lessee may enter; and 4, mo. Ror. 842.4 
if the issue in taile accept the reat, the lease shall binge him, for 
the king’s firimer scisin shall not take away the election of the issue 
in taile, for it may be that the rent was better than the land: [ec  [< Fash 2. & % 
and so it was adjudged in dwaten’s case, as I had it of the report of ,, information of 
master Edmond Plowden, a grave and learned apprentice of law. Pace nucr against 

If tenant in fee take wife, and make a lease for yeares, and dieth, Austen. 
the wife is endowed, she chall avoid the lease, but after ber decease FX Dr, 
the lease shall be in force againe. But if the patron grant the next Ph. ke! Mar. y 
avoy dance, and after parson, patron, and ordinary, before the sta- [n6Ec | 
tute, {d] had made a Jease ef the glebe, for yeares, and after the 
parson dieth, and the grantee of the next aveydance had presented = 17 E.3. 53. 
a clerke to the church, who is admitted, stituted, aad inducted, 17,“ 7 
and dieth within the terme; the patron presents a new clerke, (Hobe 7) 
and he is admitted, instituted, and inducted, albeit he commeth 
in under the patron that was party to the lease, yet because 
the last incumbent, who had the whole state im him, avoydetl 
the lease, it shall not revive agame, no more than if a feme 
covert levy a fine alone, if the husband enter and aveyd the fine, 
and dye, the whole estate is so aveyded.as it shall not binde the ob. 90% 
wife after his death (7). 

46. b ] If a woman be endowed of an advowsoa which is appra- %2Æ-5-8: 

Lv -°.) priated,.and she present, and her incumbent is admitted, 1. Ro. Age. 
instituted, and inducted, albeit the incumbent die, yet is the ap- 4) 
propriation wholly dissolved, because the. mcumbent, which came 
in by presentation, had the whole state in him; and so it was ad 
judged, as the case is to be intended (1). 

Tenant in taile make a lease for forty yeares, reserving a rent, Pt. Com. 
to commence ten yeares after: tenant in taile dye ; the issue enter (1: Re 
and enfeoffe 4; ten yeares expire, the lessee enter; if 4. accept 
the rent, the lease is good, for he shall have the same election that 
the issue in taile had, either to make it good, or to avoid it, so as 
it could not be precisely affirmed, whether by the eatry of the issue 
this executory lease was avoided, but it dependeth incertainly upon 
the will of the feoffce (2). But now I know you are desirous to 
heare Littleton, who is speaking to you. . 

“Kt guant leleasce enter fuer forcedel lease, dongues lest tenant fur (2. Mo Abr. 403. - 
terme des ans And trve it is, that to many purposes he is not te- oj 10 
nant for yeares until he enter : as a release made to him is not good ° 
to him to increase his estate, before entry ; but he may release the 
rent reserved before entry, in respect of the privity. Neither can  V-Sect.454, 454. 
the lessor grant away the reversion by the name of the reversion, 

oe before 


(7) Adjudged: accordingly Cro.' Cha. [46.b.] 
Plowden v. Oldford 582. But in Hill. 10. (1) [See Note 275. 
Eliz. C. B.E. 238. adjutiged that the lease (2) [See Note 276. 
revived. Polydore Vergil'e case. Hal. MSS. 7 


+ 


Lib. 1 


. Ja, 60, 
ta. te) 


Ci. Re. Rep. 359.) 


al. Ro. ‘Abr. 849, 
850. Cro. Cha. 78.) 
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before entry. Vide Sect. 567. But the lessee before entry hath an 
interest, intercese termini, grantable to another. Vide Sect. 319. 
And albeit the lessor dye before the lessee enters, yet the lessee may 
enter into the lands, as our author himselfe holdeth in this Chapter. 
And so if the lessee dyeth before he entred, yet his executors or ad- 
ministrators may enter, because he presently by the lease hath an 
interest in him: and if it be made to two, and one dye before entry, 
his interest shall survive. Vide Sect. 281. 

He that hath a lease for yeares, hath it either in his owne right, 
whereof Littleton hath here spoken, or in another’s fight, and that 
in divers manners ; as a man may have a tearme for yeares in. the 
right of his wife, whereof the husband hath power to dispose at any 
time during his life, and if he surviveth his wife, the law doth give 

the Jease to him. But if he make no disposition thereof, and his 
wife survive him, it remaineth with the wife: but of this in another 
place more fully. 

If a man be possessed of a tearme of forty yeares in the right of his 
wife, and maketh a lease for twenty yeares, reserving a rent, and 

‘die, the wife shall have the residue of the terme, but the executors 
of the husband shall have the rent, for it was not incident to the re- 
version, for that the wife was not party to the lease (3). So note, 
a disposition of part of the terme is no disposition of the whole. 
But if the hushand grant the whole terme, upon condition that the 
grantee shall pay a summe of money to his executors, &c. the hus- 
band die, the condition is broken, the executors enter, this is a 
disposition of the terme, and the wife is barred thereof, for the 
whole interest was passed away (4). 

If a lease be made to a baron and feme for terme of their lives, 
the remainder to the executors of the survivor of them, the husband 
grant away this terme and dicth, this shall not barr the wife, for that 
the wife had but a possibility, and no interest. 

If the husband and wife be ejected of a terme in the right of his 
wife, and the husband bring an ejectione firme in his owne name (5), 
and have judgement to recover, this is an alteration of the terme, 
and vesteth it in the husband (6). 

If a lease for yeares be made to a bishop and his successors, yet his 
executors or administrators shall have it in auter droit, for regularly 
no chattell can goe in succession in a case of a sole co*poration, no 
more then if a lease be made to a man and his heires it can goe to 
his heires. But let us returne to Littleton (7). 

Touching the time of the beginning of a lease for yeares, it is to 
be observed, that if a lease be made by indenture, bearing date 26 
Maii, &c. to have and to hold for twenty one yeares, from the date, 
or from the day of the date (8), it shall begin on the twenty seventh 
day of May (9). If the lease beare date the twenty sixt day of 
May, &c. to have and to hold from the making hereof, or from 
henceforth, it shall begin on the day on which it is delivered, for 
the words of the indenture are not of any effect till the delivery, 
and thereby from the making, or from henceforth, take their first 
effect. But if it be & die confectionie, then it shall begin on the next 

day after the deliverie. If the Aabendum be forthe terme of twenty 


ong 
a [See Note 277. Ss Hic foi. 9. a. Hal. MSS, 
See Note 278. à See Note 281. 
5) see Note 279. @ See Note 7 . 
(6) [See Note 240.] a 
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one yeares, without mentioning when it shall begin, it shall begin 
from the deliverie, for there the words take effect, as is aforesaid. 
If.an indenture of lease beare date which is void or impossible, as 9 ces. . . 
the thirtieth day of Februarie, or the fortieth of March, if in this Goddard's case- 
case the terme be limited to begin from the date, it shall begin from 

the delivery, as if there had been no date at all. [a] And So it is, (a) PI. Com. 

if a man by indenture of lease, either recite a lease which is not, or 748. 3 E 6 sie 

B® void, or misrecite a lease in point materiall which is in ease, to 1 
have and to hold from the ending of the former lease, this lease shall 
begin in course of time from the deliverie thereof (10). 


“ Et ai le lessor en tiel case reserve a luy un annual rent aur tiel 
dease il froct eslier a distreyner fur le rent, outl poet aver action de 
debt fur les arerages.” 


[ 47. a ] “ Reserve a luy un annual rent, tc.” First, it appeareth [6] for. ca se 
°*4 here by Littleton that a rent must be reserved out of the yoo se, co. 
lands or tenements, whereuntothe lessor may have resort or recourse (Cros Ja. 173, 
to distreine, as Littleton here also saith, and therefore arentcan- 344, 
not be reserved by a common person (1) out of any incorporeall in- 5. gs ne 
heritance, as advowsons, commons, offices, corodie, mulcture of a 2: Re. Abr. 
mill, tythes, fayres, markets, liberties, priviledges, franchises, and Mountjoy’s a 
the like. [c] But if the lease be made of them by deed (2) for yeares, Noy 6.) 
it may be good by way of contract to have an action of debt, but ;. 
distreine the lessor cannot. Neither shall it passe withthe grant of 13: As. ru 
TH. 


the reversion, for that it is no rent incident to the reversion (3). 4 13% 
But if any rent be reserved in such case upon a lease for life, itis Tt S™ 
atterly void, for that in that case no action of debt doth lie (4). But Fines 126. 

if a man demiseth the vesture or herbage of his land, he may reserve o Fee 

a rent, for that the thing is maynorable, and the lessor may distreine *% As. 60 

the cattell upon the land (5): and so a reversion, or a remainder of  Scir. fac. 132. 
lands or tenements may be granted reserving a rent, for theappa- 7,55, °%, 

rent possibility that it may come in possession (6), and they are te- 31H 40. 
nements within the words of Ls tleton. 10 H. 6. 12. 

SH.7.90. 91H.7.19. 17E.2 Ex. is. EL Dre sr. 


[e] It appeareth by Littleton, that reservando is an apt word of £ 
reserving a rent, and sois reddendo, solvendo, faciendo, tnveniendo, 3114.62 
dummodo, and the like (7). 31, Asse 

3 


30. 
26. Ass. 66. SE. 9. Hie. 2 EE 46 10RL Dy. 976. PL Com. en. Browning and Beeston's case, fo. 131, 132, We. 


[b] And note a diversity between an exception (which is ever of [0] 50 E.8. 1 


part of the thing granted and of a thing in esec) for which, excefitis, Sent tm 
salvo, preter, and the like, be apt words; and a reservation whichis $1&54 
alwaies of a thing not in esse, but newly created or reserved out of 29 E. 3. 14 
the 10H. 6. 8. 4 
35H. 6.34. 17. Ass. 14H. 8.1. 44 E. 9. 45. PI, Com. 351. 

(10) [See Note 283.7 (4) [See Note 287.] 

47. a. : (5) Quære, how assise shall be brought in case 
(1) [See Note 284 ofherbage. 17 E.3.75. Hal. MSS. 
(2) {See Note 285. } (6) [See Note 288.] | 
(3) (7) [See Note 289.1 


See Note 286. 


Lib. EL Cap. 7. .Of Tenant for yeares. Sect. 58. 
[ce] Bact. 3. the and of tenement demised. fc] Poterit enim guée rem dare et 
BC 249 hartem rei retinere, vel partem de pertinentiis, et illa pare ouam 
ye Eb retinel semper cum co est et semper fuit. [d] But ont of a general 
38 6.90 a part may be excepted, as out of a mannor, an acre, ar verde ge- 
B.S. 8. nerali aliguid excifeiiuy, and nota part of a certainty, as out of 
ae twenty acres ane . 
34. Ass. 11 It is further to be observed, that the lessor cannot reserve to any 
other but to himself, for Litrletow saith, seserve a ly, reservé to 
ce] FE +e himselie. fe] Hf two jcintenante be, and they make a lease fo 
@ Carre, iL yeares by parok, or deed poll, reservimg a rent to one.of them, this 
shall enure tothem both ; but if it be so reserved by deed indented, 
° it shall enure to him alone by way of cosciusion. 
L/] Vid. Geet. {f/f ] Léstletom here is putting af a case, and not making a lease, 
Sor lo I. 4 i. for then he would not reserve the rent to him, but to him and his 
UE 2 heires, for otherwise the rent shall determine by his death, if he die 
27 H. & 19 within the terme (9) [g]} Butif he reserve a rent generally with- 
eee out shewing to whom it shall goe, it shalt go tahis heires. Ifhe re- 
Dy. A ste serve arent to his: and hia assignes, yet the rent shall determine by 
En inter | his death, because the reservation is good but during his life. So it 
win, Bank ‘Yo re ia if he reserve 2 vent to hip and his executoes it shall end by his 
Mil. 33. EL Rot. death, becanæ the keire hath the reversion, and the rent, was inci- 
ron ie A dent tothe reversion (9) Saif a man warrent land to 2. and his 
Pot Sie te assigns, the assignee. must veuch during the life of 2. for. the war- 
9. Ro. Abr. 450. rantie cominnes bit only during the life ef B. for the warranty is but 
ae us) for liée, for want of words ofimheritance. Butif the warranty be te 
Vid foc Givet 2. bis heires and assignes, so as be hath an inheritance therein, thea 
fect Se his assignee shall vouch after his decease. Se if the rent be reserved 
| to the lessor, his beires and assignes, so as it be incident ta the 
inheritance, then shall all the assignes af the reversion enjoy the 
sadne. 

. © Annual rent.” Se it is if the rent be reserved every twoer 
three os more yeares (10). Of rents Litt/etom doth excellently treat 
hereafter in his Chapter of Rents, and therefore in this place thua 
much shall suffice. 

[A] 16 A. 8.28 “ Adietreyner fiur le rent.” Here it ia necessary to be seene of 
$ Ée 2. tite R what things.a distresse er taken for a rent ae now the terre 

mé ought to be demeaned. [4] 1. It must be of 3 thing whe a, 
Avows. 190 Valable propertie is in some body, and therefore dogs, bucks, does 
LE, (tt), contes, and the lke thet are fre nurure (#2) cannot be dis- 
Q. Ro, A 066. treyned. 2. Although it be of valuable propertie, as a horse, Cec. 
[i] 38 Eq yet when a man or woman is riding on him, or an axe in a man’s 
ot an hand cutting of wood and the like, they are for that time priviledged 
a2 E. 4. $6 and cannot be distreyned (13). [#] 3. Valuable things shalt not 
Dee. Be ye be distreined for rent for benefit and maintenance ef trades, which 
Cor a by consequent are for the common wealth, and are there by autho- 


(8} (See Note 290. 


vity of aw ; as a howse in a smithe’s shop shall not be distreyned for 
the rent issuing out of the shop, nor the horse, &c. in the hostry, nor 
the materialls in the weaver’s shop for making of cloth, nor cloth 

. | or 


Treat. on Rents. 


9) [See Note 291. (11) [See Note'292.] 
ti) See further as to reservation of 12) [See Néte-293:]" 
13) [See Nate 294. 


rent, Vin. Abr. title Reservation, and Gilb. 


Lib. 1. 
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or garments in a taylor’s shop (14), nor sacks of corne or meale in 
a mill, nor in a market, nor any thing distrayned for damage /csant, 
for it is in custody of law, and the like. 

{k] 4. Nothing shall be distrayned for rent, that cannot be ren- 
dered againe in as good plight as it was at the time of the distresse 
taken (15); as sheaves or shockes of corne or the like cannot be 
distrayned for rent (16), but for damage /esant they may be dis- 
treyned (17). But charretts or carts with corne may be distreyned 
for rent, for they may be safely restored. 

[4] 5. Beasts belonging to the plow (18), averia caruce, shall 
not be distreyned (which is the ancient common law of /ng’and, for 
no man shall be distreined by the utensils or instruments of his trade 
or profession, as the axe of the carpenter, or the bookes of a schol- 
[ 47. b. ] ler) while goods or other beasts, which Bracton calls ant- 

malta, (or catella ) otiosa, may be distrained. [=] 6. Fur- 
naces, caudrons, or. the like, fixed to the freehold, or the doores or 
windowes of a house, or the like cannot be distrained (1). [#7] Lastly, 
beasts that escape (2) may be distrained for rent, though they have 
not been levant and couchant (3). [o] Note, that he that distraines 
any thing that hath life, must impound them in a lawfull pownd 
within three miles in the same county, and that is either overt or 
open, in a pinfold made for such purposes, or in his owne close, or in 
the close of another by his consent (4). And it is there called open, 
because the owner may give his cattle meat and drinke without 
trespasse to any other, and then the cattle must be sustained at the 
perill of the owner. [72] Or it is a pownd covert or close, as toim- 
pownd the cattle in some part of his house, and then the cattle are 
to be sustained with meat and drink at the perill of him that dis- 
traineth, and he shall not have any satisfaction therefore. But if 
the distresse be of utensils of houshold, or such like dead goods which 
may take harme by wet or weather, or be stolne away, there he 
must impownd them ina house or other pownd covert within three 
miles within the same county, for if he impownd them in a pownd 
overt he must answer for them. 


Sect. 58. 


[&] 18 KE. 3.4. a. 
11 H. 7. 14. a. 


[1] Okcham 38, 
39. Bra. lib 4. 
€ 217. 


Ass. 46. 9. 
10 H. 7. ‘1. 


lib. 3. ©. 27) 
Wet ap. + CAD. 4. 


nd Stud. 


lib. % eap. 27. 5 H. 7. fol 9. Cp] 33 H. 8. tit. distres. Br. 65. PE Ro. Abr. 673.) 


[91 If the distresse be taken of goods without cause, the owner 
may make rescous ; but if they be distrained without cause, and im- 
pounded, the owner cannot breake the pownd and take them out, 
because they are then in the custody of the law. 

{r] But if a man distraine cattle for damage feasant, and put 
them in the pownd, and the owner that had common there make 
fresh suite, and finde the door unlocked (5), he may justifie the 
taking away of the cattle in a farco fracto. [s] If the owner 
breake the pownd, and take away his goods, the party distraining 
may have his action de farco fracto, and he may also take his goods 
that were distrained wheresocver he find them, and impownd them 
againe. 


It 
(14) [See Note 295.] (47. b.] 
(15) 20 #. 7.9.13, 21 BE. 4. 47. D [See Note 299.1 


al. MSS. 
(16) [See Note 296.] 
(17) {See Note 297.] 
(18) [See Note 298. 


a [See Note 500. ), 
(5) [See Note 301. 

(4) [See Note 302. T 
(5) [Sce Note 303. ] 
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(P ont. 160. b.) 
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(orge on It is called a writ de farco fracto of these words in the writ [¢], 
ee Parcum illum vi et armis fregit. And the forme thereof appeares 
in the Register and F. NV. B. 

But it is to be observed, that for the rent due the last day of the 
tearme, the lessor cannot distraine, because the terme is ended (6) ; | 
and therefore some use to reserve the last halfe year’s rent at the | 
feast of the nativitie of Saint John Baptist before the end of the 

ae and «us terme, so as if the rent be not then paid, he may distraine betweene 
nue that and Michaclmasse following (7). 


‘“ Action de debt.” Note a diversitie betweene a rent reserved 


GR ob. ) upon a lease for yeares, reserving a yearely rent : the lessor may have 
severall actions of debt for every yeare’s rent. But upon a bond or 
contract for payment of several summes, no action of debt lieth till 
the last day be past (8). But otherwise it is of a recognizance, which 
see at large and the reason thereof cap. Releases, Sect. 512, 513. 

(w] 7H. 6.13. [u ] Note, that the lord shall not have an action of debt for relief or 

3 Coe for escüage due unto him, because he hath other remedie ; but his 

x E. 1. tit. executo:s or administrators shall have an action therefore, because it 

tuwTi 333, ° 
38H. eu is now become as a flower falne from the stocke, and they have no 


ENS. a, a3. other remedy. Neither shall the lord have an action of debt for aid ! 
Glanval lit.ecap fur file marier, or faire fitz Chivaler, for the cause aforesaid. | 


Ficta, ih. 2. cap. 
oe fon Bracton, lib. 2. fol.36. W.1.cap. 35. 25 E. S.eap. 11. Britton, fol. 57. & 70. (Post. 3 a. 
| 


“ Mes en tiel case tl covient, que le lessor soit sciaie (9) de mesmes 
les tenements al temps del lease, car est bone plea pur lelessee a dire, 
gue le leasor n’avoit reins en les tenements al temps del lease ” And 
the reason of this is, for that in every contract there must be quid 
pro quo, for contractus est quast actus contra actum ; and therefore 
if the lessor hath nothing in the land, the lessee hath not quid fro 
guo, nor any thing for which he should pay any rent. And in that 
case he may also plead, that the lessor zon dimiatf, and give in evi- 
dence the other matter (10). 


fe iris LO 4 Si [x] non que le lease soit per fait indent, tc.” Tf the lease be | 

34 H. 0. 48. made by deed indented, then are both parties concluded, [wv] but if | 

eras it be by deed poll the lessee is not estopped to say, that the lessor | 
11H # 22. had nothing at the time of the lease made. .4 lessee for the life of 
stop. 253 B. makes a lease for yeares by deed indented, and after purchases 
iam 4. 18. the reversion in fee. Z. dieth, 4. shall avoid his owne lease, for he 
18 E. 3. 16. may confesse and avoid the lease which took effect in point of interest, 
Entcp, 336. and determined by the death of B. But if 4. had nothing in the 
tatoo = land, and made a lease for yeares by deed indented, and after pur- 


chase the land, the lessor is as well concluded as the lessee to say, 
that the lessor had nothing in the land (11) ; and here it worketh 
only upon the conclusion, and the lessor cannot confesse and avoid, as 
Le 14 H. 6. 23. he might in the other case. [z] If a man take a lease of his owne land 
fa) Resolve by deed indented reserving a rent, the lessee is concluded. [a] But 
sch. 2Elizin if a man take a lease of the herbage of his owne land by deed in- 


(cre. Che. 110) dented, this is no conclusion to say, that the lessor had nothing in the 


land, 
(6) [See Note 304.1 (9) [See Note 306. 7 
(7) [See Note 305.] (10) 18 E. 5. 16. Brief 747. Dy. 122. 
(8) See New Abr. Ded, B. and Vio. Martyne and Hardye. Hal. MSS. 


Abr. Debt, O. (11) [See Note 307.) 


Lib. 1. 


land, because it was not made of the land itselfe : [4] but if a man 
take a lease for yeares of his owne land by deed indented, the es- 
toppell doth not continue after the terme ended (12). For by the 
making of the lease, the estoppell doth grow, and consequently by 
the end of the lease, the estoppell determines (13), [ce] and that 


Of Tenant for yeares. 


Sect. 59, 


Se Mich. 31 

$3 Eliz. in Com- 

Banco sdjodge i 
nco ge in 

London's case. 


[ce] 38 H.6. 24. 
30 E. 3. 31. 


[48.a.] 
be if the estoppell continued. 


Sect. 


T est ascaroir, que en lease pur 
_4 terme de ans, per fait ou sans 
fait, il ne besoygne ascun liverie de 
scisin destre fait al lessee, mes il poit 
entrer quant il voet per force de 
mesme le lease. Mes des feofments 
Saits en pais, ou dones en le taile, ou 
lease pur terme de vie ; en tiels cases 
ou frankienement passera, si ceo soit 
per fait ou sauns fait, il covient aver 
un livery de seisin. 


ss IVERIE de seisin.” (2) Traditio, or deliberatio seisine, 
is a solemnitie, that the law requireth for the passing of a 


part of the indenture which belonged to the lessee, doth af- 
ter the terme ended belong to the lessor, which should not 


(Post. 229, a.) 


59. 


A ND it is to be understood, that 

in a lease for yeares, by deed or 
without deed (1), there needs no li- 
very of seisin to be made to the les- 
see, but he may enter when he will 
by force of the same lease. But of 
feoffements made in the country, 
or gifts in taile, or lease for terme of 
life ; in such cases where a freehold 
shall passe, if it be by deed or with- 
out deed, it behoveth to have livery 
of seisin. 


18 E. 3. fo. 16 
41 E. 3. 17° 


freehold of lands or tenements by deliverie of seisin thereof. [6] In- 
tervenire debet solennitas in mutatione liberi tencmenti, ne contin- 
gat donationem deficere fro defectu probationis (3). 

And there be two kinds of livery of seisin, viz. a liverie in [c] deed, 
and a livery inlaw. A livery in deed is when the feoffor taketh the 
ring of the doore, orturfe or twigge of the land, and delivereth the 
same upon the land to the feoffee in name of seisin of the land, &c. 
fer hostium et pur haspametannulumvel per fustem vel baculum, 9c. 


A. seised of an house in fee, and being in the house, [d] saith to. 


B. I demise to you this house for terme of my life ; this isa good be- 
ginning to limit the state, but here wanteth livery (4). A livery in 
deed may be done two manner of wayes. By a solemne act and 
words ; as by delivery of the ring or haspe of the doore, or by a 
branch or twigge of atree, or by a turfe of the land, and with [e] 
these or the like words, the féoffor and feoffee both holding the 
deed of feoffment, and the ring of the doore, haspe, branch, twigge, 
er turfe ; and the feoffor saying, Here I deliver you seisin and pos- 

session 


ca. 15°. 
[c] Bract. lib. 2. 
ea. 15. 


Ce] See of this 
more Sect. 60. 


(12) [See Note 308.] 
(13) ee Note 509-] 


[48. a.] 

(1) As to the distinction at common law 
between hereditaments lying in livery, which 
may be passed for any estate without deed or 
even writing, and those lying in grant, which 
could be transferred by deed only, and the 
alteration of our ancient law by the 29 Cha. 2. 
c. 3. which requires a deed or writing in most 


cases, see infra, n. 3. ante 9. a. and post. 49. 
a. 121. b. 169. a. 

(2) For the origin and history of the trans- 
fer of lands by livery of seisin, see 2. Blackst 
Comment. 311. Mad. Formul. Anglic: Dissert 
9. and Spelm. Gloss. and Du. Fresn. Gloss 
voce Inve stitura. 

(3) [See Note 310.] 

(4) 9. Rep. 13, Thoreughgoed’s case 
MSS. 


Lib. 1. 


41 E. 3. 17. be 


(Post. 50. a.) 
13 E. 3. 


Estop. 177. delidrs seisin of one parcell according to the deed, all the parcels 
doe passe, albeit he saith not (in name of all, &c.) because the deed 
containeth all. And so if there be divers feoffees, and he make li- 
very to one according to the deed, the land passeth to all the feof- 
, fees (7); and yet tig plainer way is to say (in the nameof the 
Tbilem. whole, or of all the fcofives) (8). 
(2 Co. 246. Ifa man make a charter in fee, and deliverseisin forlife secundum 
Post. 233.) formam carte, the whole fee simple shall passe, for it shall be taken 
20 Aes. 40. . Most strongly against the feoffor. Note, that these words (secundum 
10 Awe % formam carte )are understood according to the quantitie and quality 
© (Hob. ML 107 of the effectuall estate contained in the deed. If a man make a lease 
1 Sid. 82. for yeares by deed, and deliver seisin according to the forme 
280 Abe and effect of the deed; yet he hath but an estate for yeares, [48. b. ] 
Cro. Ja. 376.) and the liverie is void, as Littleton saith. So if 4. by deed give 
Mich. 33. & King’s land to B. to have and to hold after the death of 4. to B. and his 
Beach interHogee heires, this is a void deed, because he cannot reserve to himselfe a 
. in London. particular estate, and construction must be made upon the whole deed; 
Neen Fi Com, 5 and if livery be made according to the forme and effect of the deed, 
Sect. 66. the livery also is void, because the livery referreth to a deed that 
nie 71 hath no effect in law, and therefore it cannot worke secundum for- 
Ps La a. a be, mam et effectum carte (1). And so it was adjudged, et sic de simili- 
Post. 359. bus. * And it is to be observed, that neither the feoffor being absent 
Brilgewaner’s can make livery, nor the feoffee being absent can take livery, but by 
case. warrant of attorney, by deed, and not by parol, because it concerneth 
(ante «> b.) matter of freehold (2). 
Vide Sect. 1. in Bridgewater’s case, where a man hath a move- 
able estate of inheritance, for example there put, in 13 acres: the 
question is, where livery shall be made. First, if they be parcel of a 
mannor, they may passe by the name of the mannor ; but if they be 
in grosse, then the charter of feoffmcnt must be of 13 acres lying and 
being 
(2 [See Note 511.] 6. 9. 22 H. 6. 1, 40 E. 5. 40. Hal. 
6) But Cro. Jam. 80. and Ley 2. seem MSS. a 
consra. 


Cap. 7. Of Tenant for yeares. Sect. 59. 


session of this house, in the name of all the lands and tenements can- 
tained in this deed, according to the forme and effect of this deed ; 
or by words without any ceremony or act (5); as, the feoffor being 
at the house doore, or within the house, Here I deliver you scisin 
and possession of this house, in the name of seisin and possession of all 
the lands and tenements contained in this deed; et sic de similibus: 
or, Enter you into this house or land, and have and enjoy it according 
to the deed: or, Enter into the house or land, and God give you 
joy: or, I am content you shall enjoy this land according to the 
deed ; or the like. For if words may amount to a liverie within the 
view, much more it shall upon the land (6). But if a man deliver 
the deed of feoffment upon the land, this amounts to no livery of the 
land, for it hath another operation to take effect as a deed: but if 
he deliver the deed upon the land in name of seisin of all the lands 
contained in the deed, this is a good livery: and so are other books 
intended that treat hereof, thatthe deed was delivered in name of 
seisin of that land. Hereby it appeareth, that the delivery of any 
thing upon the land in name of seisin of that land, though it be 
nothing concerning the land, as a ring of guld, is good, and so hath 
it beene resolved by all the judges; and soof the like. 

If divers parcels of land be conteyned in a deed, and the feoffor 


(7) But if it be without deed nothing passes (48. b.] 
to the others. Dy. 14.35. Hal. MSS. (1) rie Note 312. 


(8) 15 E. 4 18. 18 E. 4. 12. 18 X. (2) 


See Note 313. 


DR LR. 


Lib. 1. 


Of Tenant for yeares. - 


being in the meadow of 80 acres, generally, without boyffling or de- 
scribing of the same in certaintie ; and livery of the seisin of any 13 
acres allotted to the feofiee for a yeare secundum formam carte isa 
good livery to passe the content of 13 acres wheresoever the same lie 
in that meadow. In the second case, where one entire mannor is se- 
parate and divided, as is aforesaid, there 1s no question but the livery 
must be made of that mannor; but in the other case, where two 
mannors are separate, and divided alternis victbus, there the charter 
of feoffment must be made of both, and liverie in that mannor 
which he is seised of in any one yeare secundum formam carte, and 
the next yeare in the other secundum formam carte: for there are 
two distinct mannors, and severall estates in them (3 

A livery in law is, when the feoffor sfith to the feoffee, being in 
the view of the house or land, (I give you yonder land to you and 
your heires, and goe enter into the same, and take possession thereof 
accordingly) and the feoffee doth accordingly in the life of the feof- 
for enter, this is a good feoffment, for signatio fro tradttione habe- 
tur (4). And herewithagreeth Bracton: Item dici foterit etasstgnari, 
quando rea vendita vel donata sitin consfiectu,quam venditor et donator 
dicit se tradere: and in another place he saith, in sezsind fier effectum 
et fier asfiectum. But if either feoffor or the feoffee die before entry 
the livery is voyd (5). And livery within the view is good where 
there is no deed of feoffment. [a] And such a liverie is good albeit 
the land lie in another county. [6] À man may have an inheri- 
tance in an upper chamber, though the lower buildings and soile be 
in another, and seeing it is an inheritance corporeal it shall passe by 
livery. [c] A man maketh a charter of feoffment and delivers seisin 
within the view, the feoffee dares not enter for feare of death, but 
claimes the same, this shall vest the freehold and inheritance in him, 
albeit by the livery no estate passed to him, neither in deed nor in law, 
so as such a claime shall serve, as well tovest a new estate and right in 
the feoffee, as in the common case to revest an ancient estate and right 
in the disseisee, &c. as shall be said hereafter more at large in the 
Chapter of Continual! Claime. And so note a liverie in law shall be 
perfected and executed by an entry in law. [d] If a man be dis- 
seised, and make a deed of feoffment and a letter of attorney to enter- 
and take possession, and after to make livery secundum formam carte, 
this is a good feoffment albeit he was out of possession at the time of 
the charter made (6), for the authority given by the letter of attorney 
is executory, and nothing passed by the delivery of the deed till li- 
very of seisin was made. And in ancient letters of attorney power is 
given to others to take possession for the feoffor. But if a man be 
disseised, and make a writing of a lease for yeares and deliver the 
deed, and after deliver it upon the ground, the second delivery is 
voyde, for the first delivery made it a deed, and for that the lease 
for yeares must take effect by the delivery of the deed, therefore the 
deed delivered when he was out of possession was voyde. But so it 
is not of a charter of feoffment, for that takes effect by the livery 
and seisin. But if the lessor had delivered gf as an escrowe, to be 
delivered as his deed upon the ground, this had beene good. 


A man 


(3) [See Note 314. ] 
(4) [See Note 315.] . 
(5) 1. Rep, rector of Cheddington’s case. 


Hal. MSS, 
(6) [See Note 316. ] 


Sect. 59. 


Vide Sect. 1. 


38 E. 3. 11. 


9 E. 4. 39. per 
Moyle. Bract. 
lib. 2. cap. 18. 
& lib. 4. 

fo. 225. a. 

(1 Co. 156. 
Post. 253. a. 
[a] 9 E. 4. 39. 
$8 E. 3. 11. 
[6] 9 E. 4. 28. 
4. 5H.7.9. 


Cd] Hill. 87.1 
Elize Rot. 620. 
in com. Banco, 
inter Browne & 
Terry adjud. 


3 Co. 35. 


& Bragge. 


Lib. 1. 


(2. Ro. Abr. 
4. Dy. SS. a 
Mo. 11-) 


a. Co. 31, 32. 


Bettisworth's case. 


| 7 ¥E 4.2% a. 


pertouts ls Just. 
11H. 4. 71. 


2 Co. 35, 35. 
Sir R. Heyward’s 
ease. 


Cap. 7. 


Of Tenant for yeares. Sect. 59. 

A man makes a lease for yeares and after makes a deed of feoff- 
ment and delivers seisin, the lessee being in possession and not assent- 
ing to the feoffment, this livery is voyd ; for albeit the feoffor hath 
the freehold and inheritance in him, yet that is not sufficient, for a 
livery must be given of the possession also (7); but if the lessee be 
absent, and hath neither wife nor servants (though he hath cattell) 
upon the ground, the livery of seisin shall be good. 

If a man be seised of an house, and of divers severall closes in one 
countie in fee, and makes a lease thereof for yeares, and afterward 
maketh a feoffment in fee of the same, and makes liverie of seisin 
in the closes (the lessee or his wife or servants then being in the 
house) the livery is voyd er the whole: for the lessee cannot be 
upon every parcell of the land to him demised, for the preservation 
of continuance of his possession therein. And therefore his being in 
the house, or upon any part of the land to him demised, is sufficient 
to preserve and continue his possession in the whele from being ousted 
or dispossessed (8). 

Note a great diversity, when a man hath two waies to 
passe lands, and both of the waics be by the common law, [49. a. | 
and he extendeth to passe them by one of the wayes, yet ut res magis 
vairat it shall passe by the other. But where a man may passe lands 
either by the common law, or by raising of an use, and settling it by 
the statute, there in many cases it is otherwise (1). For example, 
if a man be seised of two acres in fee, and letteth one of them for 
yeares, and intending to passe them both by feoffment, maketh a 
charter of feoffment, and maketh livery in the acre in possession, in 
name of both, onely the acre in possession passeth by the livery; yet 
if the lessee attorne, the reversion of that acre shall passe by the deed 
and attornement, for he is in by the common law, and in the fer in 
both, and so in the like. But otherwise it is, if the father make a 
charter of feoffment to his son, and a letter of attorney to make li- 
very, and no livery is made, yet no use shall rise to the son, because 
he should be in by the statute in another degree, viz. in the foat, and 
the intention of the parties worke much both in the raising and 
direction of uses. So if cesty gue use and his feoffees had joyned in 
a feoffment after the statute of 1 À. 3. &c. it had beene the feoffment 
of the feoffees, and the confirmation of cesty que use, for the state 
at the common law shall be [preserved]. So to conclude this point ; 
of freehold and inheritances, some be corporeall, as houses, &c. 
lands, &c. these are to passe by liverie of seisin, by deed or without 
deed; some be incorporeall, as advowsons, rents, commons, estovers, 
&c. these cannot passe without deed, but without any liverie (2.) And 
the law hath provided the deed in place or stead of a livery. And 
so it is if a man make a lease, and by deed grant the reversion in fee, 
here the frechold with attornement of the lessee by the deed doth 
passe, which is in lieu of the livery. See Bract.lib.2.cap.18. E¢ 
est traditio dere corhorali de pcraond in personam de manu, Sc. gra- 
tuita translatio, et nthil aliud est traditio in uno sensu, nist in fosses- 
sionem inductio, de re corporat; etideo dicitur, quod res incorfiorales 
non fatiuntur traditionem sicut ifisum jus quod ret sive corpori in- 
herct, et guia non fossunt res incorfiorales frossidert sed quasi, ideo 
traditionem non fiatiuntur. 


This 
[49. a.] 
(7) [See Note 317. (1) [See Note 319.] 
(8) tee Note 318. (2) See ante. 9. a. 47. a. 48. a. and post. 


121. b. and 169. a. 
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This ancient manner of conveyance by feoffment and livery of 
seisin, doth for many respects exceed all other conveyances. For 
(as hath beene said) (3) if the feoffor be out of possession, neither 
fine, recovery, indenture of bargaine and sale inrolled, nor other 
conveyance, doth avoid an estate by wrong, and reduce cleerly the 
estate of the feoffee, and make a perfect tenant of the freehold, but 
onely livery of seisin upon the land: the other conveyances being 
made off from the ground, doe sometimes more hurt then good, 
when the feoffor is out of possession (4). And yet in some cases a 
freehold shall passe by the common law without livery of seisin ; as 


if a house or land belong to an office, by the grant of the office by ~ 


deed, the house or land passeth as belongeth thereuhto. So if a 
house or chamber belong to a corodie, by the grant of a corodie, the 
house orchamber passeth. A freehold may by custome be surrendred 
without livery, as hereafter shall be said (6): and so of assignement 
of dower ad ostium ecclesia, or otherwise, and by exchange a free- 
hold may passe without livery, as hereafter shall be said in this 
Chapter. 


Sect. 60. 


Sect. 60. 


310. 11 HL 4. 
83. V. Sect. 74 


Mt ES si home lessa terres ou te- 
a nements per fait ou sans fait 
(7) a terme des ans, le remainder ous- 
ter a un auter pur terme devie,ou en 
taile, ou en fee; donque en tiel cuse 
il covient, que le lessor fait un liverie 
de scisin a le lessee pur terme des ans, 
ou auterment riens passa a eux en le 


remainder, coment que le lessee enter : 


en les tenements. El si le termor en 
tiel case entra devant ascun liverie de 
scisin fait a luy, donque est le frank- 
tenement et a le reversion en le 
lessor. Mes si il. fait liverie de seisin 
a le lessee, donque est le franktene- 
ment ove le fee a eux en le remainder, 
solonque le forme del grant et le vo- 
Hunt del lessor. 


UT if a man letteth lands or 
tenements by deed or without 
deed for terme of yeares, the re- 
mainder over to another for life, or 
in taile, or in fee ; in this case it 
behooveth, that the lessor maketh | 
livery of seisin to the lessee for 
ycares, otherwise nothing passeth to 
them in the remainder, although 
that the lessee enter into the tene- 
ments. And if the termour in this 
ease entreth before any livery of sci- 
sin made to him, then is the freeho]d 
and also the reversion in the lessor, 
But if he maketh liverie of seisin to 
the lessee, then is the freehold to- 
gether with the fee to them in the 
remainder, according to the forme 
of the grant and the will of thelessor. 


“ ER fait ou sauns fait.” For seeing that the remainders 22H.6.1. 
| take effect by livery, there needes no deed (8). ore 


“ Le remainder’ is a residue of an estate in land depending upon 


a particular estate, and created together with the same, and in law 


Latine it is called remancre (9). 


Fait un livery de seisin al lessee.” This livery is not necessary 
in this case for the lessee himselfe, because he hath but a terme for 
yeares, but it is for the benefit of them in the rem’, so as the livery 


(3) Ante. 9. a. 

(4) [See Note 320.] 

(3) Rot. 74 Hal. MSS: 
6) [See Note 331.] 


.to 
(7) Un pur, L. and M. 
(8) 12 F. 4. 20. Hal. MSS. 
(9) Sect. 215. Hal. MSS. 
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to the lessee shall enure for the benefit of them in the rem’: for the 
liverie of the possession could not be made to the next in re- 
mainder, because the possession belonged to the lessee for [49. b.] 
yeares ; and for that the particular terme and all the remainders 
(Post. 143. a.) ; made in law but one estate, and take effect at one time, therefore 
the livery is to be made to the lessee. But if a lease for yeares with- 
out deed be made to 4. and B. the remainder to C. in fee, and livery 
(5. Co. 04. be) is made to 4. in the absence of B. in the name of both; it seemeth 
the livery is good to vest the remainder ; and there isa diversity be- 
tween two joynt attornies to receive livery for another, and livery 
and seisin is made to one of them in the name of both, this is cleerly 
void, because they had but a meer and bare authority (1), and they 


ve él both doe in law make but one attorney, unlesse the warrant be 
15 EB. 4. 18. joyntly and severally (2), but the lessee for yeares hath an interest 
RE + in the land. Againe, if .4. is to make a feoffment to B. and C. and 
a1. 6) their heires without deed, and 4 makes livery to Z. in the absence 
Fata. of C.inthe name of both, and to their heires ; this livery is void to 
Portas C. because a man being absent cannot take a freehold by a livery, 
3 H. 7. 13. but by his attorney being lawfully autnerised to receive livery by 
ue 359. a) deed, unlesse the feoffment be made by deed, and then the livery to 
fee. 137.) ene in the name of both is good (4). 

Note, there is a diversity between livery of seisin of land, and the 
delivery of a deed; for if a man deliver a deed without saying of 
any thing, it is a good delivery, but to a livery of seisin of land 
words are necessary ; as taking in his hand the deed, and the ring | 
ef the doore (if it be of an house) or a turffe or twigge (if it be of 
land) and the feoffee laying his hand on it, the feoffor say to the 
feoffee, Here I deliver to you seisin of this house, or of this land, in 
the name of all the land contained in this deed, according to the 
forme and effect of the deed (as hath been said) ; and if it be with- 
out deed, then the words may be, Here I deliver you seisin of this 
house or land, &c. tohave and to hold to you for life, or to you and 
the heires of’your body, or to you and your heires for ever, as the 
case shall require. 

ear à ‘ When the kinsman of Elimelech gave unto Boas the parcell of 
Peut. 25, 9, 10. land that was £ämelech’s, he tooke off his shoe, and gave it unto 


Boas in the name of seisin of the land (after the manner in Jsrae?) 
in the presence and with the testimony of many witnesses. And 

Sen's. when Ephron infeoffed Abraham of the field of Machfielah, he said: 
tohim, /grum trado tibi, &c. I deliver this field tothec. 

A man makes a lease for yeares to 4. the remainder to B. in fee, 
and makes livery to .4. within the view ; this livery is void, for no 
man can take by force of a livery within the view, but he that taketh 
the freehold himselfc. | 

“ Et ai le termor en tiel case enter devant ascun livery fait, Sc.” 

(Mo. 14) By the entry of the lessee he is in actual possession, and then the li- 
very cannot be made to him that is in possession, for guod semelmeum 
eat, amplixs meum esse non fotest. But if the lessor and lessee come 
upon the ground, of purpose for. the lessor to make, and for the lessee 
to take livery, there his entry vests no actuall possession in him untill 

livery 


49. b.] ; 
C (1) See further as to the difference be- (2) See post. note 1.in 52. b. 
tween a naked authority and an authority cou- (3) 18 E.4. 12.—Hal. MSS. 
pled with an interest, post. 52. b. 113. a. and (4) Dy. 14.55. 18.6.9. 22 4.6.1— 
181. b. Hal. MSS. 


Lib. 1. 


livery be made ; for [e] affectio tua nomen imponit onert tuo (5). 
And therefore if it be agreed betweene the disseisor and disseisee, 
that the disseisie shall release all his right to the disseisor upon the 
land, and accordingly the disseisee entreth into the land, and de- 
livereth the release to the disseisor upon the land, this is a good re- 
lease, and the entry of the disseisee, being for this purpose, did not 
avoid the disseisin, for his intent in this case did guide his entry to a 
speciall purpose. And so was it resolved [6] by sir James Dyer, and [2)P. 1° Elm 
the whole court of common pleas, Pasch. 18 Æliz. upon evidence 
which I myselfe heard and observed. But if the disseisor enfeoffe 
the disseisee and others, there albeit the disseisee came to take live- 
ry, yet when livery is made, the disseisee is remitted to the whole 
in judgment of law, as shall be said more at large in the Chapter of 
Remitter in his proper place. 


Cf Tenant for yeares. 


[50. a.] Sect. 61. 


per fait ou sans fait, de terres 

ou tenements que il ad en plu- 
sors villes en un countie, le lirerie de 
seisin fait en un parcel de les tene- 
ments en un ville, en le nosme de touts, 
suffist pur touts les autres terres et 
tenements comprehendes deins mesme 
le feoffement en toutx les quires villes 
deins mesme le countie. Mes si home 
. fait un fait de feoffement des terres 
ou tenements en divers counties, la il 
covicnt en chescun countie aver un li- 
wveric de scisin. | 


E T si home voile faire feoffment, 





N un countie.” A countte is fetched from the French, and 
shire from the Saxon. For scyran in the Saron tongue 


e 

ND if a man wil make a feoffe- 
ment, by deed or without deed, 
of lands or tenements which he hath 
in divers townes in one countie, the 
livery of seisin made in one parcell 
of the tenements in one towne, in 
the name ofall the rest, is sufficient 
for all other the lands and tenements 
comprehended within the same 
feoffment in al other the townes in 
the same countie (1). But if a man 
maketh a deed of feoffement of 
lands or tenements in divers coun- 
ties, there it behoveth in every coun- 

ty to have a livery of seisin (2). 


Ge 253. a.) 
Co. Siz b.) 
108. a.) 


signifieth fartéri, because everie countie or shire is divid- . 


ed and parted by certaine metes and bounds from another, and in. 

Latine is called Cométtatue, à comitando, for accompanying together. 

And for as much as the men of one county doe not accompany toge- gs x 3, 1, 

ther with men of another county at countie courts, turnes, leets, and . 
other courts, therefore in judgement of law they shall take no notice: 

of a liverie in another countie to passe any lands in their owne cou 

tie. But of this more shall be said hereafter. 4 


(5) [See Note 392.] (50. a.] 
(6) 9 Æ. 7. 1. 41 E. S. 17. Hal. (1) See Note 323.) - 
MBS. 2: (See ‘Note 324. 
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Sect. 62, 63. 


Sect. 62. 


T en ascun cas home avera per le 

grant d’un auter fee simple, fee 
taile, ou franktenement sans livery de 
seisin. Sicome deux hemes sont, et 
chescun d’eux est seisie d’un quantitie 
deterredeins un countie, et l’un granta 
sa terre a Vauter en eschange pur la 
terre que l’auter ad, et en mesme le 
manner l’auter granta ga lerre a te 
primer grantor en eschange pur la 
terre que le primer grantor ad ; en 
ceo cuse chescun poit entrer en l’autre 
terre, issint mise en eschunge, sans 
ascun liverie de scisin ; et tieleschange 
Sait per parolx de tenements deins 
meme te countie sans cocript est assets 

one. 


“9 
sel 
suf 


have by the grant of another a 

e simple, fee tail, or freehold with- 
out livery of seisin. As if there be 
two mnen, and each of them is seised 
of one quantity of land in one coun- 
tie, and the one granteth his land 
to the ether in exchange for the 
Jand which the other hath, and in 
like maner the other granteth his 
Jand to the first grantor in exchange 
for the land which the first grantor 
hath; in this ease each may enter 
into. the other’s land, ve put in ex- 
change, without uny livery of seisin 
(1); and such exchange made by 
paroll of tenements within the same 
county without writing is good 


enough (2). 


As in some case a man shall 
e 


ERE Littictcn putteth a case where frechold, &c. shall passe 


without liverie of seisin, and thereupon putteth the case of an 


exchange of lands in one countie that is good by deed or without 

- deed, without any livery, but if it be in severall counties there must 
be a deed. Also of things that lye in grant, as advowsons, rents, 
commons, &c. an exchange of them, albeit they be in one countie, 
is not good, unlesse it be by deed ; and therefore Liséleton putteth 
his case warily of land. And in case of a fine, which is a feoffment 
of record, of a devise by a last will, of a surrender, of a release or 
confirmation to a lessee for yeares, or at wil. In all these. > 

+ and some other cases a freehold, &c. (as hath beene said) 50. b.} 

may passe without livery. But this word (eschange,) which our 
author here useth, is so appropriated by law to this case, as it can- 
not be expressed by any periphrasis or circumlocution (3). 


AE 
Per 
LS - 


e 
y 


Vide Soët 1. 


“ En cee case chescun fioet enter, Uc.” For by the exchange the 
parties, albeit the lands be all in one county, have no freehold in 
deed or law in them before they execute the same by entry ; and 
therefore if ane of them dyeth before the exchange be executed by 
entrie, the exchange. is void ; for the heire cannot enter and take it 
as a purchasor, because he was named onely totake by way of 
limitation of estate in course of disceut. 


Sect. 63. 


T si les terres ou tenements soient 
en divers counties, c’esi ascavoire, 
eco que Pun ad est en un counlie, et 
ceoque Vauter ad est en uuter counlic, 


(1) [See Note 395. 
(2) {See Note 326. 


ND if the lands, or tenements 

be in divers counties, viz. that 
which the one hath in one county, 
and that which the other hath in 
another 


3) See sec. . 31. b. and Wils. vol. à 
oes page Br 496. 


Lik. 1. 


d’eatre fait enter eux de tiel eschange. 


Of Tenant far yeares. 
da il covient de aver un fait indent. 


Sect, 43, 64, 65. 


another county, there it behoveth 
to have a deed indented made be- 
tweene them ef this exchange. 


_ “HIS is evident enough. But of what things an exchange may 


be made (which was a conveiance frequent in former times) 


(Mob. 41 


is to be seene : and herein many things are tu be observed. 


First, that the things exchanged [a] need not to be in esse at the 
As if l granta rent newly created out 
@eart. 266, a.) of my lands in exchange for the maunor of Dale, this is a 


ti:ne of the exchange made. 


good exchange (4). 
@. Re. Abr. 618.) 


[6] Secondly, there needeth no transmutation of pos- 
session, and therefore a release of 4 rent, or estovers, ar 
pight to land, in exchange for land, is good (5). | 

"The things {c} exchanged need act be of one nature, so they 
concerne lands or tenements, whereof Lit:leton here speaketh. As 
land for rent or common, or any ether inheritance which concerne 


ROO A 
rar er 
porn 
e f 
ty 


lands or tenements, or spirituall things, as tythes, &c. for tempo- 
rali, and tenure by a divine service for a temporall seigniory, &c. 
But annuities or such like which charge the person amely, and doe 
net concerne lands gr tenements, cannat he exchanged for lands or 


tenements, 


Sect. 64, 65. 


T acta, que en cachanseil covient, 
"4 que lea estates soient egales, que 
ambideux tielx parties averent en les 
terres issint eschunges; oar si l’un vo- 
loit et grant que Vauter avereit la 
terre en fee taite pur le terre que il 
averoit del grant dete auter en fee 
simple, coment que Vauter soit agree 
a oel, cest eschange est voide, pur ceo 
que les estates ne sont my egales. 





mosme le manner est, lou il est 
graut et agree enter eur, que l’un 
avera en l’un terre fee taile, et Vauter 
en DPauter terre forsque a terme de 
vu; au si l’un avera en l’un terre fee 
taile gencrall, et Vauter en Pauter 
terre fee taile especial, Sc.  Issint 
touts foits il covient que en eschange 
les estates d’ambideux parties soient 
egales, c’est ascavoire, si l’un ad fee 
grmple en l’un terre, que Vauler avera 
tiel estate en Vauter terre ; et si l’un 
ad. fee taile en l’un terre, il covient 


que 
(9 See Note 327.] 
5) 


A™ note, that in exchanges it 
hehooveth, that the estates 
which beth parties have in the lands 
so exchanged, be equall; for if the 
one willeth and grant that the other 
shall have his land in fee taile for 
the land whieh he hath ofthe grant 
ofthe other in fee simple, although 
that the other agree to this, yet this — 
exchange is voyde, because the es- 
tates be not equall. 
N the same manner it ia, where it 
is granted and agreed betweene 
them, that the one shall have in the 
one Innd fee taile, and the other in 
the other land but for terme of life ; 
er if the one shall have in the one 
land fee tuile generall, and the other 
in the other land fee taile especial, 
&c. So alwaies it behoveth that in 
exchange the estates of both parties 
Le equall, viz. if the one hatha fee 
simple in the onc land, that the other 
shall have like estate in the other 
land ; 


as to this Fulb. Paral. 33. a. in the dialogue on exchanges. 


Lib. 1. Cap. 7. 


que Pauter avera semblable estate en 
Pauter terre, &c. et sic de aliis sta- 
tibus. fes nest my riens a charger 
del egal value des terres; car coment 
que la terre l’un vault mult pluis que 
la terre de l’auter, ceo n'est riens a 
purpose, issint que les estates per l’es- 
change fait soient egales. Et issint 
_ en Veschange sont deux grants, car 
chescun partie graat son terre a Pau- 
ter en eschange, &e. ct enchescun de 
lour grants mention serra fayt de 
Peschange. 


made of the exchange. 
re" vite “ N eschange ilcovient que les estates soient egales, te.” Equa- 
lity in lands is threefold, viz. First, equality in value: Se- 
condly, equality in quantity of estate given and taken. 5 
Thirdly, equality in quality or manner of the es- L 1.a.] 
tate given and taken. But as Littleton after saith, equality in value 
of lands in exchange is not requisite ; neither equality in the quality 
or manner of the estate. And therefore if two jaintenants give lands 
jointly to two men and their heires, and the other in exchange of 
other lands to them and their heires in common, this is a good ex- 
change (1) ; and yet the manner of their estates is not equall, for 
the estate of one party is joynt, and the other in common. And soit 
is if two men give lands in exchange to 4. and his heires for lands 
from 4. to them two and their heires, though the one party have a 
joynt estate, and the other a sole estate, yet the exchange is good. 
The like is if the one land be of a defeasible title, and the other of 
an undefeasible title; yet the exchange is good till it be avoyded. 
(a) Brace, Bb. [a] An exchange with the king is good, and yet the king is seised 
17 E. 3. 18.b in his politike capacity, and the subject in his naturall capacity (2). 
end 6. But equality of the quantity of the estate is requisite, as it appeareth 
6 Ls. Exch. 13. clearly in the cases put by Littleton. [b] But therein it is to be 
“Es Colin observed, that it is not necessary that the parties to the exchange 
LE» Exch. 15. be seised of an equall estate at the time of the exchange made : for 
3 F. 3.19. if-tenant in taile, or a husband seised in the right of his wife, ex- 
12 He 4013, change lands, and both by the exchange give a fee sim- . 
33 La rs @ ple, this is good untill it be avoyded by the issue in tail, or qe mn 211) 
(ad E 5.20. by the wife after the death of the husband; [d]s0 as Litrle- 
$0 E.S. 1. ton saith, that in exchanges it behoveth that the estates which both 
pren parties have in the land so exchanged be equal, is as much as to 
30 E. 1. tit. say that the state reciprocally given in exchange ought to be equall. 
Er tee [e } But in a partition the estates allotted to either party need BL b | 
TA Se mn not to be equall, as shall be observed in his proper place. [ . .] 
(Post. 272. be) To shut up this point, there be five things necessary to the per- 


fection of an exchange. 


Q See Note 328.) 
(2) [See Note 329. ] 
(3) 45 E. 3.20. Hal. M83. 


Of Tenant for yeares. 


Sect. 64, 65. 


land ; and if the one hath fee taile 
in the one land, the other ought to 
have the like estate in the other 
land, &e. and so of other estates. But 
it is nothing to charge of the equal 
value of the lands; for albeit that 
the land of the one be of a farre 
greater value then the land of the 
other, this is nothing to the pur- 
pose, so as the estates made by the 
exchange be equall. And so in an 
exchange there be two grants, fer 
each party granteth his land to the 
other in exchange, &c. and in each 
of their grants mention shall be 


1. That the estates given be equall (1). 


2. That 
51. b.J 
(1) (Vid.22 £.3.3. Contra 38 E. 3.15. : 
Hal. MSS. . 


Lib. 1, 


2. That this word (excambium exchanged) be used, [./ ] which is so 
individually requisite, as it cannot be supplied by any other word or 
described by any circumlocution (2): and herewith agreeth Little- 
ton afterwards in this Section. In the booke of Domesday I finde, 
Hanc terrem cambiavit Hugo Briccuino quod modd tenet comes Me- 
Triton, et ifeum ecambium valet dufilum. 

Hugo de Belcamp pro escambio de Warres. 

3, That there be an exectition by entry or claime in the life of 
the parties, as hath bin said. [g] 4. That if it be of things that lye 
in grant, it must be by deed. [A] 5. If the lands be in severall 
counties, there ought to be a deed indented, or if the thing lye in 


Of Tenant for yeares. 


grant, albeit they be in one county. 


(é] If an infant exchange lands, and after his full age occupy the fra 2.2. de. 
10. 


lands taken in exchange, the exchange is become perfect, for the 


exchange at the first was not void (because it amounted to a livery, 
and alsoin respect of the recompence) but voidable (3). 


‘ Coment que l'auter agree a cel, cest eschange est veide.” The 
agreement of the parties cannot make that good which the law © 


maketh void. 


Sect. 66. 


TEM, si home lessa terre a un 

auter pur terme dans, coment que 
le lessor morust decant que le lessee 
enter en les tenements, uncore il poit 
enter en mesmes les tenements apres le 
mort le lessour, pur ceo que le lessee 
per force de le lease ad droit main- 
tenant d’ater les tenements solonque 
le forme de le lease., Mes si home fait 
un fait de feoffement a un auter, et 


un letter @attorney a un home a de-. 


liverer a luy scisin per force de mesme 
le fait ; uncore si liverie de seisin ne 
soit fait en la vie celuy que fesoit le 
Suit, ceo ne vault riens, pur ceo que 
Pauter nad pas ascun droit d’aver les 
tenements solonque le purport de le 
dit fuit, decunt le liverie de seisin; 
et si nul liverie de seisin soit fait, 
donque apres le mort celuy que jist le 
fait, le droit de tiela tenements est 
maintenant en son heire, ou en ascun 
auter. 


LSO, if a man letteth land to 

another for term of yeares, al- 
beit the lessor dieth before the lessee 
entreth into the tenements, yet he 
may enter into the same tenements 
after thedeath of the lessor, because 
the lessee by force of the lease hath 
right presently to have the tene- 
ments according to the forme of the 
lease. But if a man maketh a deed 
of feoffment to another, and a letter 
of attorney to one to deliver to him 
seisin by force of the same deed; 
yet if livery of seisin be not exe- 
cuted in the life of him which made 
the deed, this availeth nothing, for 
that the other had nought to have 
the tenements according to the pur- 
port of the said deed, before livery 
of seisin made ; and if there be no . 
livery of seisin, then after the de- 
cease of him who made the deed, 
the right of these tenements is 
forthwith in his heire, or in some 
other. 


“ Thome lessa terre a un auter fur terme d’ans, coment que le 


lessor morust devant,ëe.”’ The reason is, because the interest 


(Post. 278. a.) 


of the tearme (as hath beene said) doth passe and vest in the lessee 
before entry, and therefore the death of the lessor cannot devest that 


which was vested before. 


(2) [See Note 330.) 


“ Attorney” 


(3) [See Note 331.] 


Lib. 1. 
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Vid. Sogt. 190. 
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Cap. 7. Qf Tenant for yeares. 

“ Attoruey” is an ancient, English word, and signifieth one that is 
set in the turne, stead, or place of another: and of these some be 
private (whereof our author here speaketh) and some be publike, as 
‘attorneys at law, whose warrant from his master is, fongt loco euo 
tadem attormatum euyn, which setteth in his turne or place such a 
man to be his attorney. 


“Kiun letterd’attorneya un home a deliverer a luy ecigin 


her force de mesme ig fui: Here first it appeareth that the [52. a. J 


authority to deliver seisin (as‘hath bin said) must be by deed (1): 
for letter d'a:fornez is as much as a wurraut of attorney by deed, 
for dicre doe signifie sometime a deed, as “tere ucguictanie doe 
signifie a deed of aequittance, and herewith [a] agreeth Britton. 

2. Littleton here speakes geuerally ¢ un home, and few persons are 
[6 ] disabled to be private attorneyes to deliver seisin; for mounks, 
infants, fem coverta (2), persons attainted, outlawed, excommuni- 
cated, villeins, aliens, &c. may be attorneyes. A fem may be an 
attorney ta deliver seisin to her husband, and the husband to the wife, 
and he in the remainder to the lessee for life. 

3. It appeareth here that the attorney must {c] pursue his war- 
rant, otherwise he doth not deliver seisin by force of the deed, as 
Littleton speaketh. Now his authority is twofold, expressed in his 
warrant, and implied in law, both which he must pursue. And first 
ef his expresse authority. A man seised of Black Acre and White 
#cre makes a deed of feoffment of both, and a letter of attorney to 
enter into both Acres, and to deliver seisin of both of them according 
to the forme and effect of the deed, and he entreth into Bicck 
Acre and delivers seisin eccundum formam carte, this livery and seisin 
is good, albeit he did not enter into both, nor into one in the 
name of both; for when he delivereth seisin of one secundum sormem 
carte, this is ‘tantamount and implyeth a livery of bath. So when 


the feoffment is made to two or more, and the attorney is to make 


livery of seisin ta both, and the attorney make livery of seisin to oue 
of the feoffees secundum formam et effectum carte, this is good to 
both, and yet in that case he that is absent may waive the livery (3). 
If lessee for life make a deed of feoffment and a letter of attorney to 
the lessor to make livery, and the lessor maketh livery accordingly, 
notwithstanding he shall enter for the forfeiture. But if lessee for 
yeares make a feoffinent in fee and a letterof attorney to the lessor to 
make livery, and he make livery accordingly, this livery shall binde 
the lessor, and shall not be avoyded by him: for the lessor cannot 
make livery as attorney to the lessee, because he had no freehold 
whereof to make livery, but the freehold was in the lessor (4). If 
the lessor make a deed of feoffment and a letter of attorney to the 
lessee for yeares to make livery,and he doth it accordingly, this shall 
not drowne or extinguish his tearme, because he did it as a minister 
to another (6) and in another’s right, and is accounted in judge- 


ment of law the act of the other, and the feoffee claimeth nothing 


by him (7), 
If one as procurator or attorney to another present to his owne 
benefice, he puts himselfe out of possession, because he commeth in by 
the 


(1) Vid. L Aes. 16. 26. Ass. 29. 35. Aas. 1. (4) (See Note 334.] 


12 4.7.27. 13.47.14 4.7.13. 13 EB. 
48. Hal. MSS. 
oF Fee Note 332. 


3 


(5) Smish’s case. Hal. MSS. 
D See Nate 335. 
7) [See Note 336. 


See Note 333. 


Sect. 66. 


Lab. 1, Of Tenant for yeares. Sect. 66. 


the induction and institution of the ordinary. If the tenant devise 
that the lord shall sell the land, and dieth, and the lord selleth it, the. 
seigniory remaines. But if the lord or a grantee of a rent charge 
had been also cesty cue use of the land, and after the statute of R. 3. 
and before the statute of 27 H.8. crety que use had made a fooff Yor ass. by 
ment in fee of the land, albeit the land passeth from the feoffees, and 
his feoffment is warranted by the power given to him by the statute, 
yet the seigniory or rent charge is extinct by his feoffment, for that, 
he hath not a bare authority as the attorney hath (8). 
Tf a man be disseised of Blacke Acre and White Acre,and a warrant 
df attorney is made to enter ‘into both and to make livery, there if 
the attorney enter into Blacke Acre onely and makes livery eecundtm (Post. 858. &) 
Jormam carte, there the livery of seisin is void, because he doth jesse 
b. then his warrant (9); for the estate of the disseisor in White 
[52. J Acre cannot be devested without ah entry. But there is a 
diversity betweene an authority coupled with an interest, and a bare 
authority (1). For example, a custome within a mannor time out of 
mind of man used, was to grant certaine hands parcell of the said 
mannor in fee simple, and never any grant was made to any, and 
the heires of his bedy, for life or for yeares ; and the lord of the 


said mannor did grant to one by copie for life, the remainder over tea a vr. 2) 
to another, and the heires of his body; and it was [4] adjudged, Rot. 493, inter 
that the grant and remainder over was good ; for the lord having 3B es in 
authoritie by custome, and an interest withall, might grant any ithe Kings” 
lesser estate : for in this case, the custome that enableth him to the Bench. à , 


greatet, enableth him to the lesser, Ommc majus in se continet minus. 1, sid.6.) 
But he that hath but a bare authority, as he that hath a warrant Der Th. & Me 
of atturney, must pursue his authority (as hath beene said), and if 17 EL Dyer @ 
he doe lesse, it it voyd (2). 65. 3. Leon. 19, 
A man make a lease for life, and after make a charter of feoff- (ante. b.) 
ment, with a letter of attorney to deliver seisin, the atturney enters 
upon the lessee, this is sufficient to convey away the reversion; for 
(3) (that it may be said once for all) livery of seisin being to perfect 
the common assurance of lands, is alwayes expounded favourably, ut 
res magis valeat quum fiereat. And all this was adjudged and [7] 
resolved by the court of common pleas, and after affirmed by all the 
judges of the king’s bench, in a writ of error. Com. Bane. 
And it js to be knowne, that a deed of feoffment beginning Om- caps Mort 
mbus Christi fdelibae, Uc. or Sciunt’ prasentes et futuri, Wc.onthe AE We 
Hke, a letter of atturney may be contained in such a deed; for one  & in brief de 
centinemt may containe divers deeds to severall persons; but if it SRI Rot. rol 
be by mdentuse between the feoffor on the one part, and the feof- * Communis 


(7 Paso. $1 El. 


dee on the other part, * there a letter of atturney in sucn a deed Pay Repaid to 

is not good, unleme the atturney be made a purty in the deed in- Pees 

dented (4). | 3. Ro. Abr.8. 
Cro. Eliz. 905.) 


Now the authoritie of ap atturney implyed in the law, is, though Es Ei. in 
the warrant be generall, to deliver seisin; yet the atturney cannot Com. Bane. in 
deliver seisin within the view, for his warrant is intendable in law of 
an actuall and expresse fiverie and not of a liverie m law, and so hath 
it been resolved (5). See more hereof here next following. 


“ Uncore 
(D) See supra note 7.. | (3) [See Note 559.] ‘ 
9) [See Note 337.1] ' (4) Adjudged contra between Dioker and 


Noland. Hal. MSS.—See also another case 

(52. d.] contra in Cro.Blis. 905. The case cited by 
(1) See ante 49. b. and post. 115. a. and lord Hale is in 2. Ro. Abr. 8. pl. 12. 

81. b. (5) Dy. 233. Sir Walter Deny’s cas. Hal. 
(2) (See Note 338.] MSS. 
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©f Tenant for yeares. 


“Uncore at liverie et scisin ne soit fait en la vie celuy que fescit le 
fat.” Here albeit the warrant of atturney be indefinite, without 
limitation of any time, yet the law prescribeth a time, as Littleton 
here saith, in the life of him that made the deed; but the death not 
only of the feoffor, of whom Littleton speaketh, but of the feoffee 
also, is a countermand in law of the letter of atturney, and the deed 
it selfe is become of none effect, because in this case nothing doth 
passe before livery of seisin. For if the feoffor dieth, the land de- 
scends to his heire, and if the feoffee dieth, liverie cannot be made to 
his heire, because then he should take by purchase, where heires 
were named by way of limitation (6.) And herewith agreeth 
Bracton, Item oportet quèd donationem sequatur ret traditio, etiam 
in vité donatorie et donatorij. Therefore a letter of atturney to 
deliver livery of seisin after the decease of the feoffor is voyd (7). 

Fourthly, in all cases the atturney must pursue the warrant in 
substance and effect that he hath todeliver seisin. 

Fiftly, all this is to be understood of sole persons, or of a corpo- 
ration or body consisting of one sole person, or a bishop, parson, &c. 
But it holdeth not in a corporation aggregate of many persons ca- 
pable (5) And therefore if a maior and commonalty make a 


charter of feoffement, and a letter of atturney to deliver seisin, the - 


livery of seisin is good after the decease of the maior, because the 
corporation never dieth (9). The like of a deane and chapter, ef sic 
de aimtlibue. 

Lastly, if the lessor by his deed license the lessee for life or yeares 
(which is restrained by condition not to alien without licence) to 
alien, and the lessor dieth before the lessee doth alien, yet is his death 
no countermand of the licence, but that he may alien, for the licence 
exempteth the lessee out of the penaltie of the condition, and it was 
executed on the part of the lessor as much as might be. And soit 
was resolved, Michael. 3. Jacob. in Communit Banco. As if the king 
doth license to alien in mortmaine, and dyeth, the licence may be 
executed after (10). 


Sect. 67. 


Sect. 67. 


TEM, si tenements soient lesses a 
un home pur terme de demy an, 
ou per le gore de un an, &c. en 
tiel case, si lelessee fait wast, le lessor 
avera envers luy briefe de wast, et le 


_ briefe dirra,quod tenet ad terminum 


annorum; mes il avera un speciall 
declaration sur le veritie de son mat- 
ter, et le eount n’abatera le briefe, 
pur ceo que il puit aver nul auter 
briefe sur le matter. . 


3. See Note 340. 

7) (See Note 341. 

8) 11 7. 27. 24.8.12. 547.25. 
4.7. 1. Hal. MSS. 


a 


{ 
( 
21 


LSO, if tenements be let to a 
man for termeof halfe a yeare, 

or for a quarter of a yeare, &e. in 
this case, if the lessee commit wast, 
the lessor shall have a writ of waste 
against him, and the writ shall say, 
qu d tenet ad terminum annorum ; 
but he shall have an especiall decla- 
ration upon the truth of his matter, 
and the count shall not abate the 
writ, because he cannot have any 
other writ upon the matter. SI 

€c 


(9) [See Note 342.1] | 
(10) Vid. Plowd. Com.457. contra in license 
to the tenant to alien, ut videtur. Hal. MSS. 





Lib. 1. 


VI le lessee fait wast.” Waste, Vastum, dicitur à vastando, of 


Of Tenant for yeares: 


wasting and depopulating: and for that waste is often al-” 


53 ledged to be in timber, which we call in Latine marrmium, 
[ © ae] or maresmium, or mareamium, it is good to fetch both of them 
from the original. First, timber is a Saxon word. Secondly, 
maremium is derived of the French word marreim, or marrein, which 
properly signifieth timber. 

An action of Wast doth lie against tenant by the curtesie, tenant in 
dower, tenant for life, for yeares, or halfe a yeare, or gardian in chi- 
valry (1), by him that hath the immediate estate of inheritance, for 
wast or destruction in houses, gardens, woods, trees, or in lands (2), 
meadows, &c. or in exile of men to the disherison of him in the re- 
version or remainder. There be two kinds of waste, viz. voluntary or 
actuall, and permissive. [a] Wast may be done in houses, by pulling 
or prostrating them down, or by suffering the same to be uncovered, 
whereby the spars or rafters, plaunchers, or other timber of the house 
are rotten (3). [5] But if the house be uncovered when the tenant 
commeth in, it is no wast in the tenant to suffer the same to fall 
downe. But though the house be ruinous at the tenant’s coming in, 
yet if he pull it downe, it is wast unlesse he reedifie it againe (4): 
{c] Also if glasse windowes (tho’ glased by the tenant himselfe) be 
broken downe, or carried away, it is wast, for the glasse is part of his 

se. And so it is of wainscot (5), benches, doores windowes, 
firnaces, and the like, annexed or fixed to the house, either by him 
in the reversion, or the tenant. | 


21 EA. 39. 10 H. 


[d] Though there be no timber growing upon the ground, yet the 
tenant ut his perill must keepe the houses from wasting. If the te- 
nant doe or suffer waste to be done in houses, yet if he repaire them 
before any action brought, there lieth no action of wast against him, 
but he cannot plead, guôd non fecit vastum, but the speciall matter. 

A wall uncovered when the tenant commeth in, is no wast if it be 
suffered to decay. [e] If the tenant cut dawne or déstroy any fruit 
trees growing in the garden or orchard, it is waste; but if such trees 
grow upon any of the ground which the tenant holdeth out of the 
garden or orchard, it is no waste (6). 

(/ | If the tenant build a new house, it is waste, and ifhe suffer it 
tobe wasted, it is a new waste. [ £#] If the house fall downe by tem- 
pest, or be burnt by lightning, or prostrated by enemies, or the like, 
without a default of the tenant, or was ruinous at his comming in, 
and fall downe, the tenant may build the same againe with such ma- 
terialls as remaines, and with other timber which he may take grow- 
ing on the ground for his habitation, but’ he must not make the house 
larger then it was. If the house be discovered by tempest, the te- 
nant must in convenient time repaire it (7). 


12H. 45, 22H, 6.18 19 


[4] If the tenant of a dove house, warren, parke, vivary, es- 
tangues, or the like, do take so many, as such sufficient store be not left 
as 
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55, Pest. 355.) 


(3) 40. An. 


Ie 2. Reg. Judic. 96. 


CPE at. 
Ass. 1. 


(Hob. 234. 
2. Ro. Abr. 814, 
815. 820. 1. Ro. 


12 H. 8.1. Pl. Com,39%. 7H. 3. Wat 141, Le ‘Ro, vate. 814. 


(1) Some of these were nat punishable 
at common law. See post. 53. b. and 54. a. 

(2) (See Note 343. ] 

{3) [See Note 544. ] 


(4) [See Note 9453 
(5) [See Note 346. } 
(6) 14 Æ. 4. 12. 
(7) [Sce Note 347.1 


Vou. À 21 


Hal. MSS. 


Lib. 1. 


(7) 23 H.6. 
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Um 46 E. 3.17. 
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_as he found when he came in, this is wast ; and to suffer the pale to 


decay, whereby the deere is dispersed, is waste (8). 

And it is to be observed, that there is wast, destruction and exile. 
W ast properly is in houses, gardens, (as is aforesaid) in timber trees, 
(viz. oak, ash, and elme, and these be timber trees in all places) ei- 
ther by cutting of them downe, or topping of them, or doing any act 
whereby the timber may decay. Also in countries where timber is 
scant, and beeches or the like are converted to buiiding for the habi- 
tation of man, or the like, they are all accounted timber. f[i] If the 
tenant cut down timber trees, or such as are accounted timber (10), 
as 1s aforesaid, this is wast; and if he suffer the young germins to 
be destroyed, this is destruction. [#f] So it is, if the tenant cut 
down underwood, (as he may by law) yet if he suffer the young 
germins to be destroved, or if he stub up the same, this is destruc- 
tion. 

(/] Cutting down of willowes, beech, birch, aspe, maple, or the like, 
standing in the defence and safeguard of the house, is destruction. 
[m] If there be a quickset fence of white thorne, if the tenant stub it 
up, or suffer it to be destroyed, this is destruction (11); and for all 
these and the like destructions an action of wast lyeth. [nr] The 
cutting of dcad wood, that is, ub arbores sunt aride, mortue, cave, 
non extetentes marcmium,nec fortantes fructus, nec folia in estate, is 


no wast; but turning of trees to coles for fewel, when there [ 53.b ] 


is sufficient dead wood, is wast. 


{n}i6 El. Dy. 833. 90 E.3. Wast. 32 F.N. B. 59. m. 


[eo] 44 EL 3. 44 
20 E. 3. 


17 12.3 


. 3. 7 
9 H.06.6ù. 21.7. 24. 


[7] Anno 6 El. 


OÙ the report of 


justice Dalisou in 
Gritiin’s case. 

17 E. 3.65. 

Brit. fol. 168. b. 
(Mo, 62. 69.) 

ir] 20 H.6. 1. 

J. N° B. 59. ate 
6 El. uli aipra. 
[x] 23 H. 8. 

doy er 37. 

C2 11. 6. 24. 
10H. 7. 5. te 
44 EB, 3. 44. 

(2. Ro, Ab. 814. 


48 EK. 3. 35. 
Temps E. 1. 123. 
20 E. 3. Wast. 34 


(8) [See Note 348. ] 
(9) 7 4.6.38. Dy. 35. Hal. MSS. 
(10) Fee Note 349 ] 


(11) 


See Note 350. ] 


[o] If the tenant suffer the houses to be wasted, and then fell 
down timber to repaire the same, this is a double wast. [1] Dig- 
ging for gravel, lime, clay, brick, earth, stone, or the like, or for 
mines of mettall, coale, or the like, hidden in the earth, and were 
not open when the tenant came in, is wast; but the tenant may dig 
for gravell or clay for the reparation of the house, as well as he may 
tuke convenicnt timber trees (1). 


F.N. B. 59. n. & 149. cr 20 E.3. Wast.32 (2. Ro: Ab. 818, 816.) 


(7] It is wast to suffer a wall of the sea to be in decay, so as by 
the flowing and reflowing of the sea, the meadow or marsh is sur- 
rcunded, whereby the same becomes unprofitable; but if it be sur- 
rounded suddenly by the rage or violence of the sea, occcasicned by 
winde, tempest, or the like, without any default in the tenant, [r] 
this is no wast punishable (2). So it is, if the tenant repaire 
nct the bankes or walls against rivers, or other waters, whereby 


‘the meadows or marshes be surrounded, and become rushy and un- 


proatable (3). 

Ce] 1f the tenant convert arable land into wood, or ¢ ccnverso, or 
meadow into arable, it is waste, for it changeth not onely the course 
of his husbandry, but the proofe of his evidence. 

[¢] The tenant may take sufficient wood to repaire the walls, 

° | pales, 


19 E, 3. Wast. 30. (Cro. Ja. 292.) 


[55. b.] 
(1) [See Note 351.] 
(2) See Call. un Sew. 2d ed. 146. 
(3) [See Note 352.] 


Sect. 67. 





Lib. 1. 


pales, fences, hedges, and ditches, as he found them; but he can 
make no few (4): and he may take also sufficient plowbote, firc- 
bote, and other housbote. | 

‘The tenant cutteth downe trees for reparations and selleth them, 
and after buyeth them againe, and imploys them about necessary 
reparations, yet it is wast by the vendition : he cannot sell trees, 
and with the money cover the house; burning of the house by neg- 
ligence or mischance is waste (5). 

[z] If a man make a lease for life, and by decd grant that if any 
waste or destruction be done, that it shall be redressed by neigh- 
beurs, and not by suit or plea, notwithstanding an action of wast 
shall lye; for the place wasted cannot be recovered without a 
plea. 

[x] Bracton, Fleta, and Britton dce use the same division as is 
aforesaid, viz. vastum, destructio, et exilium, in their proper signitica- 
tion. 

New somewhat is to be spoken of exile or destruction of men: 
exile or destruction of villaines, or tenants at will, or making them 
‘poore, where they were rich when the tenant came in, whereby they 
depart from their tenures, is wast. [a] And yet the statute of Glouc’ 
speaketh not of exile, but it is comprehended under the general word 
of wast. The statute of WV. 1. hath destruciionrm, the statute of 
Magna Charta hath vastum et destructionem, the statute of Aerle- 
bridge hath vastum, venditionem et exilium in domibus, boscis, vel 
hominibus, €5'c. 

But wast and destruction in their larger sense are words converti- 
ble. [6] Item de hoc quod dicit vastum et exilium,sciendum est quid 
non sunt referenda ad eundem intellectum, sed vastum et destructio 
Jferè.idem sunt, vastum idem est quod destructio, et à cuituerso, ct se 
habent ad omnem destructionem generaliter. 

(c] Vastum autemet destructio ferè eguifrollent et convertiblitcr se 
habent in domibus, boscts, et gardinis; sed exiium dicifioteri: cmseruvi 
manumitiantur et a tenementis suisinjuriosé ejiciantur. Fortunaau- 
tem et ignisvel hujusemodi eventiis inofiinati omnestenentes excusant. 

[4] No person shall have an action of wast, unlesse he hath theim- 
mediate state of inheritance, but sometime another shall joyne with 
him for conformity. As if a reversion be granted to two, end to the 
heires of one; they twoshall joyne in an action of wast: and in like 


Of Tenant for yeares. 


sort the surviving coaparcencer and the tenant by the curtesie shall | 


joyne in an action of waste: and if two joyntenants bc, and to the 
heires of one of them, and they make a lease for life, they shall joyne 
in an action of waste, (7). [e] If the estate taile determine, h anging 
the action of waste, and the pit. becomes tenant in taile after possibi- 
lity, the action of waste is gone. [ f ] Ifthe tenant doth wast, and he 
in the reversion dyeth, the heyre shall not have an action of waste 
for the waste done in the life of the ancestor; nor a bishop, master ofan 
hospitall, parson, or the like, ia the time of the predecessor. [g] And 
¢ 50 
Wast.115, 2 Mar. 


S8E.3.17. 44E.3.8. 4E3T 62E.331 0E2 


Wast. 110. (9) (Ant. 42. a.) 


(4) See Note 353. ] 

(5) But now by the 6 Ann. c.31. no (7) [See Note 354.] 
action will lie against the tenant for such (8) 21 Z. 6. 46. 
an accident. See the statute more fully 3. 22. Hal. MSS. 
stated in note 7. ante 53.a. Note also the 
passage from Fieta citéd infra by lord Coke. 2. Hal. MSS. 


Wat. 117. 


(6) 17 E. 5.50. Hal. MSS. 


(9) 18 E. 4. 16. 10 JT. 7. 5 
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Of Tenant for yeares. 


so if lessee for yeares doth waste, and dyeth, an action of wast 
lyeth not against the executor or administrator for waste done before 
their time. But if two coparceners be of a reverson and waste is 
committed, and the one of them die, the aunt and the neece shall 
joine in an action of waste (10). 

[4] If lands be given to two and the heires of one of them, he 
that hath the fee shall not have an action of waste upon the statute 
of Glouc. for that they arg joyntenants, but his heire shall have an 
action of waste against tenant for life. 


Note, after wast done there is a speciall regard to be had to the | 


continuance of the reversion in the same state that it was at the 
time of the waste done; for if after the waste he granteth it over, 


_ though he $aketh backe the whole estate again, yet is the wast dis- 


punishable. So if he grant the reversion to the use of himselfe and 
his wife, and of his heires, yet the wast is dispunishable, and so of 
the like ; because the estate of the reversion continueth not, but is 
altered, and consequently the action of waste for waste done before 
(which consists in privity) is gone. 

[7] A prohibition of waste did lye against tenant by the curte- 
sie (11), tenapt in dower, and a gardian in chivalry, by the common 


law, but not against tenant for life or yeares, because they [ 54 a.] 


came in by their own act, and he might have provided that 
no wast should be done. 


4.3. Wast. 140. 9 H.S. ihil 136. (10.Co. 116 b.) (2. Inst. 145. Post. 373. 399. be 
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£, Co. 77. Seat. Glouc. ec. 5.) 
LE temps [i] A tenant by the curtesie or-in dower can hold of none but of 
ET. Was iz the heire, and his heires by descent, and therefore if they grant over 
IES. 3 their whole estate, and the grantee doth waste, yet the heire shall 
58 E. 8. 3 have an action of waste against them, and recover the land against 
42. 3.26. the assignee: but if the heire either before the assignment had 
Regist. 7% granted, or after the assignement doth grant the reversion over, the 
‘Walker's case. stranger shall have an action of waste against the assignee, becausein 
ent both cases the privity is destroyed: in all other cases the action of 
ease (1) waste shall be brought: against him that did the waste (for it is 
Dr. and Stad. in nature of a trespasse) unlesse it be inthe case of a ward [k]; 
we 81 for there if the gardian doth waste and assigne over, the action 
Es 0.0) lieth against the assignee [/]. A gardian shall not be punished for. 
fa 13 H. 45. waste done by a stranger, it is so penall untohim, for he shall lose 
eee the wardship both of the body and of the land (3), though the waste. 
Vieta, Nb. 1. be but to the value of twenty shillings; and if that sufficeth not to 
NES Britt. 16 éatisfie for the wast, then he shall recover damages of the waste, 
Wan. 146, over and above the losse ofthe ward. But tenant by the curtesie, 
FN. AS a. & tenant in dower, tenant for life, yeares, &c. shall answer for the 
ae 5 waste done by a stranger, and shall take their remedy over. [m]} But 
We 6. (4) if there be two joyntenants of a ward, and one of them doe wast, 
both shall answer for it. . 
If 
-(10) [See Note 384 (2) 26 E. 5. Waste 10. is contra. Hal 
(11) fsee Note 356. MBS. 
' (3) Value of wardship not lost. Vid. oe 

£54. a. 55.28 H 8 Bend. n. 33. Hal. MSS 


j 
(1) 7E. 3.34. Hal. MSS. (4) 3E.3.18. Hal. MSS. 
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[2] If the gardian doth waste, and the heire within age bring an 
action of waste, the gardian shall lose the wardship, as is aforesaid; 
but if the heire bring an action of waste at his full age, then he shall 
recover treble damages, for then he cannot lose the wardship. 
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Wast. 117, 
4t E. 3. 
Wast. 81. 


3E.2 Wast.8. 7 E. 3. 12. 


fo} An infant and baron and fem shall be punished for waste done 
by a stranger, and so shall the wife that hath the estate by survivour 
for wast done by the husband in his life time, if she agree to the 
estate, though there hath beene variety of opinions in our bookes 


42 E. 3.223. 19 E.3. breve 246. 46E.3.95. 7H.6.2.b. SE. 3. 46. 10 ER. 3. 17,18. 9 BE. 3. 42. 9 


6) 18 H-3. . 
We ° 16. temp 


17 E. 4.7. 9 H. 6.52. F. N. B.36.b. Doet. & Stud. lib. 2%. c.1. 23 H.8. Wast. 138. 8. Co. 44. Willingham’s case: 


{A] But if a fem tenant for life take husband, and the husband 


doth waste, and the wife dieth, no action of wast lyeth against the 


husband in the tenuit, for he was seised but 77 jure uxoris,andhis wife 
was tenant of the freehold; but if a fem ‘be possessed of a terme for 
yeares, and take husband, and the husband doth wast, and the wife 
dieth, the husband shall be charged’ in an action of waste, for the law 
giveth the terme to him. 

(7] If tenant for life grant over his estate upon condition, and 
the grantee doth wast, and the grantor rc-entreth for the condition 
broken, the action of wast shall be brought against the grantee, and 
the place wasted recovered. 

[7] If a lease for life be made to a villeine, and waste is done, the 
lord entreth, he shall not be punished for the waste done before, bu 
for waste done after, he shall. | 

[+] An occupant shall be punished for waste ; and so if an estate 
be made to 4. and his heires during the life of B. 4. dicth, the 
heire of 4. shall be punished in an action of waste. . 

[‘] lf a lease be made to 4. for life, the remainder to B. for life 
the remainder to C.in fee, in this case where it is said in the Register, 
and in #. W. B. that an action of wast doth lie, it is to be understood 
after the death or surrender of B.in the meane remainder, for during 
his life no action of wast doth lie (5). 

But if a lease for life be made, the remainder for yeares, the re- 
mainder in fee, an action doth lie presently during the terme in re- 
mainder, for the meane terme for yearces is no impediment. 

But if a man make a lease for life or yeares, and after granteth 
the reversion for yeares, the lessor shall have no action of waste dur- 
lug the yeares, for he himself hath granted away the reversion, in 
respect whereof he is to maintaine his action. [*] Otherwise it is, if 
he had made a lease in reversion, which had been but a future in- 
terest ; for there an action of wast lieth during the terme, and so is 
the booke to be understood, and the terme shall be saved in that 
case. . 

{~] No action of wast lieth against a gardian in socage, but an ac- 
count pr trespasse, nor against tenant by statute staple, &c. or c/e- 
wit (6). 

If 


(5) [See Note 357.} 


(6) Vid. F. N° B. 58. Grantee of reversion shall have waste. 
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[w] If tenant for life or yeares or their assignce make a grant 
over, and notwithstanding take the profits, an action of wast lieth 
against him, by him in the reversion or remainder by the statute. 
Nota (7). 

[x ] If wast be done sfarsim here and there in woods, the whole 


‘woods shall be recovered, or so much wherein the wast sfarsim is 


done. And so in houses so many rocms shall be recovered wherein 
there is wast done ; but if wast be done sfarsim throughout, all shall 
be recovered. It hath beene said that if the hall be wasted, the 
whole hcuse shall be recovered, becaüse the whole house is denomi- 
nated of the hall: but later authority is tothe contrary. 

[y |There is waste af a small value, as Bracton saith, Vist vastum 
ita modicum att firofiter quod non sit inquisitio facienda. Yet trees to 
the value of three shillings and four pence hath beene adjudged 
wast, and many things together may make waste to a value (9). But 
let us now returne to our author (10). 


“ Briefe de waste.” See in the Register five severall writs of 
wast ; two at the common law for wast done by tenant in dower, or 
the gardian ; and three by speciall or statute law, for waste done by 
tenant for life, for yeares, and tenant by the curtesie. 


“Brivfe dirra.” The writs originall of the Regisier [z] (as 54. b ] 
Bracton saith) were formed, and of course had their first au- [ o_o 
thority by act of parliament ; and thercfore without an act of parlia- 
ment they cannot be altered, or changed, which is proved by the 
statute of J”. 2. cap. 24. whereby remedy is provided in many cases. 
But heare what Bracton saith, Sunt guedam brevia formata in suis 
casibus,et quedam de cursu,quæconcilio totinsregni sunt approbata, 
gua quidem mutarinon fossunt,absg ue corundem contrartd voluniate. 
Magistralia autem sefe variantur secunduan varirtatemcasuum, &c. 
And this is the reason that in this case of half a yeare the words 
of the writ shall be without change, guod tenct ad terminum anno- 
rum, and the pl’ must make a speciall declaration according to his 
case, for otherwise he should be without remedy. In this particular 
case the statute of Glouc. cap. 5. which giveth the action of waste 
against the lessee for life or yeares (which lay not against them at the 
common law) speaketh of one that holdeth for tearme of yeares in 
the plural number; and yet here it appeareth by the authority of 
Littleton, that although it be a penall law, whereby treble damages 
and the place wasted shall be recovered, yct a tenant for halfe a 
yeare being within the same mischiefe, shall be within the same re- 
medie, though it be out of the letter of the law; for Qui heret tm 
literé, heret in cortice, which is an excellent cxample, whereupon 
in many like cases a man may settle a certaine judgment. You 
may observe in the said ancient authors, what remedie was given 
for wast at the common law, and against whom, and what was ad- 
judged waste, destruction, and exile. 

In many cases a tenant for life or ycares may fell down timber to 
make reparations, albeit he be not compellable thereunto, and shall 
not be punished for the same in any action of waste. As [a] if a 
house be ruinous at the time of the lease made, if the lessee suffer the 

hcuse 


4d. Mal. MSS. 
(10) [See Note 358.] 
(11)9 Æ. 6.66 Hal. MSS. 


Hal. MBS. 


40 Eliz. C. D. a. 9. 
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house to fall down he is not punishable, for he is not bound by law 

to repair the house in that case. And yet if he cut down timber 

upon the ground so letten, and repaire it, he may well justifie it; and 

the reason is, for that the law doth favour the supportation or main- 

tenance of houses of habitation for mankind. And therefore if two or N 
more joyntenants or tenants in common be of a house of habitation, 

and the one will not repaire the house, the other shall have by the 

law a writ of de refardtione faciendd, and the writ saith, ad sueten- F.N.R. fo. 7. 
talionem cjusdem domtis teneantur. So it is if the lessor by his cove- 

nant undertaketh to repaire the houses, yet the lessee (if the lessor 

doth it not) may with the timber growing upon the ground repair it, 

though he be not compellable thereunto (1). In the same manner, if 

a man make a lease of a house and land without impeachment of 

waste for the house, yet may the lessee with the timber upon the 

ground repaire the house, though he may utterly waste it ifhe will;  (Hob, 234) 
and soin many other cases. A man hath land in which there is a 

mine of coales, or of the like, and maketh [4] a lease of the land CITE 57 
(without mentioning any mines) for life or for yeares, the lessee for 12 H.6. 18. 
such mines as were open at the time of the lease made, may digge 9,4. 5% 
and take the profits thereaf. [c] But he cannot digge for any new F- N. B. 149. ¢ 
mine, that was not open at the time of the lease made, for that should (3 5. Co. 12. 
be adjudged waste. And if there be open mines, and the owner make 

a lease of the land, with the mines therein, this shall extend to the 
open mines onely, and not to any hidden mine (2): but if there be no 
open mine, and the lease is made of the land together with all minces 
therein, there the lessee may digge for mines, and enjoy the benefit 
thereof, otherwise those words should be void. I have been the more 
spacious concerning this learning of waste, for that it is mest neces- 
sary to be knowre of all men (3). 

Now hath Littleton spoken of an estate for life, and an estate for 
veares in severall persons. Now let us see how they stand simul and 
sc mel in one person. 

If a man lettcth lands to another for life, the remainder to him 
for 21 yeares, he hath both estates in him so distinctly, as he may 
grant away either of them; for a greater estate may uphold a lesser, 
but not ê couverso ; and therefore if a man make a lease to one for 
21 yeares, the remainder to him for terme of his life, the lease — 
for yeares is drowned. 

[d] Ifa man make 3 lease for life to one, the remainder to his [198 2, 
executors for 21 yeares, the terme for yeares shall vest in him (4); Covenant 35. 
for even as ancestor and heire are correlativa as to inheritance; (aS Covenant 24. 
if an estate for life be made to 4. the remainder to B, in taile, the % 3. 
remainder to the right heires of .4. the fee vesteth in -f.as it had 17E. 3.99. 
been limited to him and his heires); even so are the testatorsand the 4, . 
executors corrciativa as to any chattell. And therefore if a lease 11 H. 4. 34. 
for life be made to the testator, the remainder to his executors for Dyer 300. 
yeares, the chattell shall vest in the lessee himselfc, as well as if it meee: & 41. 
had been limited to him and his executors. Banc. Rot. 2315. in 

tresp. inter Sparke 
Hill 42 Eliz. Sir Jobn Savage's case in Curia Waniorum. (2. Ro. Abr. 47. 418. Mo. 100. 332. 666. 2 Leone Yel. 85.) 


9 Case. 
(2. Co. 46.) 


(1) [See Note 359.] (4) 50 Aes. 1. -Ind per curiam in Sparkes’s 

, (2) See ante 53. b. and n. 1. there. case adjudged, that it shall go to the adminis- 

(3) See further as to waste in the several trator. Vide tamen M. 44, 45 Eliz. Moore’s 

. Abridgments, title Waste, and Fulb. 2. part, . Reports, n. 911. contra. Vid. 4. & 5 P. and M. 
Paral. Dial. 5. fol. 49. b. Bend!. n.115. Gravenor's case. Hal. MSS. 


Lib. 1. Cap. 8. 


Car. 8. 


EN ANT a volunt est, ou terres 

ou tenements sont lessees per un 
home a un auter, a aver et tener u luy 
a la volunt le lessor, per force de quel 
lease le lessee est en possession. En 
tiel cus le lesaee est appel tenant a vo- 
lunt, pur ceo que il n’ad ascun cer- 
gaine ne sure estate, cur le lessor luy 
poit ouster a quel temps que il luy 
plerroit. Uncore si le lesse emblea la 
terre, el le lessor, apres Uembleer et 
devant que les blees sont matures, luy 
ousta, unsere le lessee avera les blees, 
et uvera frank entre egres et regres u 
scier et de curier les blees, pur ceo que 
il ne scavoit a quel temps le lessor vo- 
loit entre sur luy. Muterment est si 
tenant pur terme d’ans que conust le 
Jine de son terme emblea sa terre, et 
le terme est finy devant que les blees 
sont matures. En ceo cas le lessor, 
oureluy enla reversion acerca les blees, 
pur ceo que le termor conust le cer- 
tainlie de au terme quanti sa terme 
serroit finy. 


Of Tenant at Will. 


Of Tenant at Will. 


Sect. 68. 


Sect. 68. [55. a. ] 


ENANT at will is, where 
lands or tenements are let by 
one man to another, to have and to 
hold to him at the will of the lessor, 
by force of which lease the lessee 
is in possession. In this case the 
lessee is called tenant at will, be- 
cause he hath no certain mor sure 
estate, for the lessor may put him 
out at what time it pleaseth him. 
Yet if the lessee soweth the land, 
and the lessor, after it is sowne and 
before the corne is ripe, put him 
out, yet the lessee shall have the 
corne, and shall have free entry 
egresse and regresse to cut and car- 
rie away the corne, beeause he knew 
not at what time the lessor would 
enter upon him. Otherwise it is if 
tenant for yeares, which knoweth 
the end of his terme, doth sow the 
land, and his terme endeth beforc 
the corne is ripe. In this case the 
lessor, or he in the reversion shall 
have the corne, because the lessee 
knew the certainty of his terme and 
when it would end. 


erik 8. ‘6 ENANT a volunt est, ou terres ou tenements sont lessce 
frer un home a un auter, a aver et tener a luy a la volunt 
Ro Ate. 8) Je lesaor, c.” (1)1t is regularly true, that every lease at will must 
38 H. 6. 21. in law be at the will of both parties, and therefore when the lease is 
hea b. made, to have and to hold at the will of the lessor, the law implyeth 
27%  : it to be at the will of the lessee also; for it cannot be onely at the will 
WW H.8. 14.14.32) of the lessor, but it must be at the will of the lessee also. And so it is 
when the lease is made to have and to hold at the will of the lessee, 
this must be also at the will of the lessor ; and so are all the bookes 

that sceme frimd facie to differ, cleerly recouciled (3). 
eer a ss “ Pur ceo que il n’ad ascun certaine ou sure estate, Fc.” Alia fos- 


ecesio est firecaria, et alia fro firece concessd, ut si quis egne scrifito 


concesserit alicui habitationem vel usumfructum in re 6ud tenenda 
ad voluntatem suam, hec quidem fiossessio precaria cet et nuda, èo 
quod tempestive ctintemfiestiv? provoluntate domini fioterit revocari. 


(1) [See Note 360. 
3 


] . 
49 H.6. 18. QUE. 4.9. Wal. MSS. 


“© Uncore 


(3) [See Note 361.] 


| 


Lib. 1. Of Tenant at Will. Sect. 68. 
““Uncore si le lessee emblea la terre,ct lelessor apres leemblcer, t'c.¥ (5: Co. 88.0. 
(4) The reason ofthis is, for that the estate of the lesseeis uncertaine, B.S) 
and therefore lest the ground (5) shouldbe unmanured, which should 
[ 55 b ] be hurtfull to the commonwealth, he shall reape the crop 
* “J which hesowed in peace, albeit the lessor doth determine his 
wil before it be ripe. And so it is if he set rootes, or sow hempe or 
flax, or any other anhual profit, if (1) after thc same be planted, the 1824.18. 
lessor oust the lessee ; or if the lessee dieth, yet he or his executors (Cro. Chas 515): 
shall have that yeare’scrop. But if he plant young fruit trees, or Tempel, 
young oaks, ashes, elmes, &c. or sow the ground with acornes, &c. pla =“ 
there the lessor may put him out notwithstanding, because they will LES 
yeeld no present ahnuall profit. And this is not only proper to a 74-417 
lessee at will, that when the lessor determines his will that the 7 Cais 
lessee shall have the corne sowne, &c. but to every particular onan a 
tenant that hath an estate incertaine, for that is the reason which Hob. 132." 


Littleton expressed in these words (fur ceo gue il n'ad ascun 
certaine ou eure estate) (2). And therefore if tenant for life 
soweth the ground, and dieth, his executors shall have the 
corne, for that his estate was uncertaine, and determined by the 
act of God (3). And the same law is of the lessee for yeares of 
tenant for life (4). Soif a man be seised of land in the right of his 
wife, and soweth the ground, and he dieth, his executors shall have 
the corne, and if his wife die before him he shall have the corne (5.) 
But if husband and wife be jointenants of the land, and the husband 
soweth the ground, and the land surviveth to the wife, it is said, 
[a] that she shall have the corne (7). If tenant Zur terme d’auter 
vie soweth the ground, and cesty gue vie dieth, the lessee shall have 
the corne. If a man seised of lands in fee hath issue a daughter 
and dieth, his wife being enscint with a son, the daughter soweth 
the ground, the sonne is borne, yet the daughter shall (6] have the 
corne, because her estate was lawful, and defeated by the act of God, 
and it is good for the commonwealth that the ground be sowne (8). 
{c] But if the lessee at will sow the ground with corne, &c. and after 
he himself determine his will and refuseth to occupy the ground, in 
that case the lessor shall have the corne, because he loseth his rent. 
And if a woman that holdeth land durante viduitate sud soweth the 
ground and taketh husband [d], the lessor shall have the emblea- 
ments, because that the determination of her owne estate grew by her 
owne act. But where the estate of the lessee being incertaine is de- 


feasible by a right paramount, or if the lease détermine by the act 


of the lessee, as by forfeiture, condition, &c. [e] there he that hath 
the right paramount, or that entreth for any forfeiture, &c. shall 
have the corne (10). | | 

If a disseisor sow the ground and sever the corne, and the disseisee 
re-enter, [/} he shall have the corne, because he entreth by a 
former title, and severance or remooving of the corne altereth not 
the case, for the regresse is a recontinuation of the frechold in him 
in judgment of law from the beginning (11). 


5. Co: 88. 
1. Ro. Abe. 787.) 


e As 
i 
(Cre. Cha. A 


[8] 16 H. 6. 6 


So as case 0 ) 
(1. Ro. Abr. 726.) 


[9] Oland's cage 
LAON 
iL Co. #2. be) 


pase 194 46. 


10 H. 4.1 
4) (See Note 362.] | | fe) [See Note 567.] 
5) [See Note 363 6) 7. Aes. 13, 10. Ass. 6. 7 E. 3. 57. 
- Hal MSS 
. b. (7) [See Note 368.1 
1 doce Note 364.1 ta fee Note 369. ] 
23 See Note 365.]} °(10) Vid. 20 E. 3. 
3) [See Note 366.) Aus. 2. Hal. MIS. _ 
ta} See Goulash. 144. (11) [See Note 370.] 


Vou. I. 22. 





Lib. L Cap. 8. 


Of Tenant at Will. Sect. 68. 


Ko 44 5e Se Lee [#1] If tenant by statute merchant soweth the ground, and then a 
cap. is. sudden and casuall profit falleth by which he is satisfied, he shall 
have the embleaments (12). 
(35 H. 6. 24 « Le lessor luy fuit ouster.” There is an expresse ouster, and im- 
ines. plied ouster : anexpresse, as when the lessor commeth upon the land, 
A E.4 5 


and expresly forewarneth the lessee to occupy the ground no longer ; 
an implyed, as if the lessor without the consent of the lessee enter 
into the land and cut downe a tree, this is a determination of the 
will, for that it should otherwise be a wrong in him, unlesse the trees 
were excepted, and then it is no determination of the will, for then 


ge Abrs 860. the act is lawfull albeit the will doth continue. If a man leaseth a 
3e Co. 80. manoé at will whereunto a common is appendant, ifthe lessor put 
WE 4 ) in his beasts to use the common, this is a determination of the will 


{a} 5. Co. 10, 
Henstead’s case. 
10 Eliz. 

Dier 260. b. 


(b] Temps E. 14 : 


nt. Grant. € 
0 F. 4. 35. 


varie 
MT 


(12 


) See further on this subject infra, 
and also Perk. sect. 512. to 524. Vin. Abr. 


(13). The lessor may by actuall entry into the ground determine his 
will in the absence of the lessee (14), but by words spoken from the 
ground the will isgiot determined untill the lessee hath notice (15). 
No more then the discharge of a factor, attorney, or such like in 
their absence is sufficient in law untill they have notice thereof. 

[a] Ifa woman make a lease at will reserving a rent, and she 
taketh husband, this is no countermand of the lease at will, but the 
husband and wife shall have an action of debt for the rent; and 
so it is if a lease be made to a woman at will reserving a rent, and 
the lessee taketh husband, thisis no countermand of the lease, but 
the lessor may have an action of debt or distreine them for the rent. 
So if the husband and wife make a lease at will of the wife’s land 
reserving a rent and the husband die, yet the lease continueth. In 
like manner if a lease be made by two to two others at will, and the 
one of the lessors or of the lessees die, the lease at will is not deter- 
mined in neither of those cases; which are necessary points to be 
knowne (16). . 


“ Anres l'embleer et devant que les blees sont matures.” Then put 
the case that the corne is ripe and ready to cut downe, and the les- 
sor, before the lessee reapeth it,enter and put outthelessee, whether 
shall the lessee have the corne? And it is without all question that the 
lessee shall have it, for by the same reason that he shall have it when 
he is put out before it be ripe, he shall have it when he js put 56 
out when it is ripe. Æt ubi eadem est ratio, ibi idem jus. [ * a. | 


“ Et auxi franke entrie, egres et regres.” [6] For wben the law 


” doth give any thing to one, it giveth impliedly whatsoever is necessary 


for the taking and enjoying of the same: Quando lex aliquid alicui 
concedit, concedere videtur etid, sine quo reeifisa esse nonfotest (1): 
and the law in this case driveth him not to an action for the corne, 
but giveth him a speedy remedy toenter into the land, and totake 
and carry it away, and compelleth not him to take it at one time, 
or to carry it before it be ready tobe carried ; and therefore the law 

giveth 


(15) (ee Note 373.] 
(16) [See Note 574.] 


Emblemenis per tot. and Executor, U. Com. 


Dig. Biens, B. C. and G. New Abr. Ex- 


£56. a.] 


ecutors and Administrators, H. 3. and Gilb. 
Law of Evid. 242. to 252. 

er fice Note 371. 

(14) [See Note 372.1 


ni 1) See further on this maxim Finch. 
sc. on Law 63, inch. int 
Law 16 b. Descript. 0 


* ‘him, he shall have his action upon his case, and recover his dainages; 


Lib. 1. Of Tenant at Wil. = -  Sect. 68. 


giveth all that which is convenient, viz. free entry, egresse and. re- 
gresse as much as is necessary. 
If the lessee be disturbed of this way which the Jaw doth give urito 


and this action the law doth give unto him, for whensoever the law a, 
. igiveth any thing, it giveth also a remedy for the same. But here is , 
i ta be ebserved a diversity betweene a private way, whereof Litsleton ; 
_ here speaketh,.and a common way. For if the way-be a common 4. Co. £00. 164 be” 
way, if apy man be disturbed to goe that way, or if aditch be made 1 Ro Abr. 88. 
overthwart the way so as he cannot goe, yet shal he not have anac- 491. F.N.B. * 
tion upon his case; and this the law provided for avoyding of mul- ie am ise)” 
tiplicity of suites, for if any one man might have an action, all men | 
might have the like. But the Jaw for this common ausance hath 
provided an apt remedy, and that is by presentment in the leete or. . | 
in the torne, unlesse any man hath a particular damage; as if he and : | 
his horse fall into the ditch, whereby he received hurt and losse, there \ 
for this special damage, which is not common to others, he shall * 
have an action upon his case (2); and all this [c] was resolved by the : 
court in the king’s bench. And in that case it was said, that it had ey “ 
beene adjudged in that court betweene Westbury and Powell, that Tri Eliz. be 
where the inhabitants of Southwarke had by custome a watering tweene Finieux 
place for their cattell which was stopped up by Pozwel, that in that Vid. 5. Co. 73. 
case any inhabitant of Southwarke might have an action; for other- Williams's case: 
wise they should be without remedy, because such a nusans is not 
presentable in the leete or torne. Note the diversity. 
There be three kinde of wayes, whereof you shall [d] reade in Ca] rem Ee + 
our ancient bookes. First, a foot way, which is called iter, guod eat  Bracton, lib. 4. 
jue eundi vel ambulandi hominis; and this was the first way. GROS Abr. 990) 
The second is a foot way and horse way, which is called actus ab ' 
agendo; and this vulgarly is called facke and prime way, because it 
is both a foot way, which was the first or prime way, aud a packe or 
drift way also. 
The third is via or aditus, which contains the other two, and also 
a cart way, &c. for this is jus eundi, vehendi, et vehiculum et jumentum 
ducendi: and this is twofold, viz. regia via, the king’s highway for 32E.s. 
all men, et communis strata, belonging to a city or towne, or betweene Dare 34, 
neighbours and neighbours. This is called in our bookes chimin, 6 E.3. 33 
being a French word for a way, whereof commeth chiminage, chi- Carta de forest 
minagium,or chimmagium, which signifieth a toll duc by custome for cap. lke ® 
having @ way through a forest; and in ancient records it is some 
time also called fedagium (3). 
If the lessee at will by good husbandry and industry, either by over- Œ: Ne Be 149 
flowing or trenching, or compassing of the meadowes, or digging UP = Post. 171. a. 
of bushes or such like, make thé grasse to grow in more abundance, 17% *4 
yet if the lessor put him out, the lessee shall not have the grasse, be- 
cause that the grasse is the naturall profit of the earth. And the same 
law is if he doth sow hay-seed, and thereby encreaseth the grasse. _ 


“Auterment cat si tenant fur terme d’ans que conust le fine de son 
terme, &%c. Well said Littleton (which knoweth the end of his 
terme) that is, where the end of the terme is certaine; but where the 
lease for yeares depends upon an incertainty, as upon the death of 
tenant for life being made by him, or of a husband seised in the right 
of his wife, or the like, there it is otherwise. 


(2) [See Note 375.] Cora. Dig. and Vin. Abr. and “tit. Highway, 
(y, See further as to ways tit, Chimin i in in New Abr. and Burn. Just. 
Sect, 


# 


Lib. 1.  Cap.8. 


Of Tenant at Will. 


Sect. 69. - 


Sect. 69. 


. WTEM, si un qese soit lessee a un 
+ M home a tener a valunt, per force 


e quel le lessee enter en le mese, deins 
quel mese il porta ses utensils de mea- 
gon, d puis le lessor luy ousta, uncore 
il avera franke entre egresse et re- 

resse en mesme le mese per reasonable 
Sempe de carrier ses biens et utensils. 
Sicome home scisie d’un mes en fee 
simple, fee taile, ou pur terme de vie, 
quel ad certaine biens deins meme le 
mese, ct fait ses executors et devy ; 


econque apres sa mort ad le mese, 
Ancore les executors averont frank 


entry egresse et regres de carier hors 
de mesme le mesc les biens lour testator. 
per reasonable temps. | 


LSO, if a house be letten to 
one to hold at will, by force 
whereof the lessee entreth into the 


‘ house, ahd brings his household-stuff 


into the same, and after the lessor 
puts him out, yet he shall have free 
entrie egresse and regresse into the 
said house by reasonable time to 
take away his goods and utensils. 
As if a man seised of a mese in fee 
simple, fee taile, or for life, hath 
certaine gpods within the sayd 
house, and makes his executors, and 
dieth ; whosoever after his decease 
bath the house, his executors shall 
have free entry egresse and regresse 
to carrie out of the same house the 
goods of their testator by reasonable 
time. | 


“ I un mese soit lesse a un home a tener a volunt, fc.” The 
reason of this is evident upon that which hath been said be- 


(& Co. SB. a) | 


“© Mese,” or Maison, called in legall Latine messuagium, [56 b } 


containeth (as hath beene said) the buildings, curtelage, 


[a $1 Ees1.  orchard, and garden (1). 


‘ Per reasonable temps? 
judged by the discretion of the justices before whom the cause de- 
pendeth ; and soit is of reasonable fines, customes, and services, upon 
the true state of the case deponding before them: for reasonblenesse 
jn these cases belongeth to the knowledge of the law, and therefore to 
be decided by the justices [d]. Quam longum esse debet non definitur 
in jure, eed fiendet ex discretione justitiariorum. And this being said 


Cottage, cotagium, is a little house without land to it. [a] See 31 
Eliz. cap. 1. and cottagers in Domesday booke are called cofterelli: 
and in ancient records Aaga signifieth a ‘house. 
house néer to my house, and he'suffereth his house to be so ruinous 
as it is like to fall upon my house, [4] I may have a writ de domo 

' reharandé, and compell him to repair his house (2). But a firecifie 
lieth not de domo, but de messuagio. - em 


If a man hath a 


[ce] This reasonable time shall be ad- 


of time, the like may be said of things incertaine, which ought to 
be reasonable ; for nothing that is contrary to reason, is consonant 


to law. 


ios 6. ts. fe]  Sicome home scisie d’un mese en fee simple, ou fee taile, Fe, 
" This is so evident, as it needeth no explanation. ' | | 


(1) See ante 5. b. note 1. where 
some authorities are cited to shew, 


* how much will pass 


by the word meseuage. 
(2) [See Note 376.] es 


LS 


Lib. |, 


Of Tenant at Will. 


Sect. 70, 71. 


Sect. 70. 


[i= siun home fait un fait de 
feofment a.un auter de certaine 
terre, et delicer a luy le fail, mes 
nemy liverie de scisin; en ceo case 
eeluy, a que le fait est fait, poit enter 
en le terre, et tener et occupier a la 
valunt celuy, que fist le fait pur eco 
que il est prove per les parols del fait, 
que il est la colunt que le auter avera 
la terre; mes celuy que fist le fayt luy 
poet ouster quaunt luy pleist. 


ERE it appeareth, that if the feoffee doth enter, he is tenant 
at will, because he entreth by the consent of the feoffor. 


“Et deliver a luy le fait.” 


fo amount to a livery of seisin. 


Albeit the deed be delivered upon (Co 
the ground, yet doth it not amount to a livery of seisin of the land; 
for it hath its naturall effect to make it a deed. ea. 3. & ca. 
57. a ] alia perfecta,alia incepta et non perfecta: ut ei donatio lecta he a. 
° “5 fuerit et concessa, ac traditio nondum fuerit subsecuta. But 8 
if the deed be delivered in name of seisin of the land, or if the feoffor 
saith to the feoffee, Take and enjoy this land according to the 
deed; or, Enter into this land, and God give you joy ; these words 


LSO, if a man make a deed of 

feoffement to another of cer- 
taine lands, and delivereth to him 
the deed, but not liverie of scisin ; 
in this case he, to whom the deed js 
made, may enter into the land, and 
hold and oceupie it at the will of 
him, which made the deed, because 
itis proved by the words of the deed, 
that it is his will that the other 
should have the land ; but he which 
made the deed may put him out 
when it pleaseth him. 


[/ 1 Donationum 


prsuut 
ig 
ris 
a 
¢* 


Sect. 71. 


TEM, si un mese soit lesse a tener 
Æ acolunt, le lessee n’est pas tenus a 
susteiner ou repairer le meason, sicome 
tenant a terme d’ans est tenus. JMes 
si le lessee a volunt fait votuntaire 
zoast,sicomeen abatenient des measans, 
ou en couper des arbres, il est dit que 
le lessor avera de ceo envers luy action 
ge trespasse, Sicome jeo bayle a an 
ome mes barbits a compester sa terre, 
ou mes bo a arerer la terre, et il 
occist mes avers,jeo puissoy bien aver 
un action detrespasse envers luy,nient 
pbstant le bailement, — 


LSO, if a house be leased to 
hold at will, the lessee is not 
bound to sustain or repaire the house, 
as tenant for terme of years is tyed. 
But if tenant at will commit volun-. 
tary wast, as in pulling downe of 
houses or in felling of trees, it is 
said that the lessor shall have an 
action of trespasse for this against 
the lessee. As if I lend to one my 
sheepe to tathe his land, or my oxen 
to plow the land, and he killeth 
my cattell, I may well have an ac- 
tion of trespass against him, not- 
withstanding the lending. 


6 SI 


28. 
33 IL 4. 3. 
33 E. 4. 50. 
(1. Ro. Abr. 860. 
3. Ro. Abr. 555.) 


Rot. 318. in 


Cap. 8. - Of Tenant at Will. 


“ QNiun mese soit lessea tener a volunt, le lessee n’est pas tenus, is.” 
For the statute of Gloucester above mentioned extends not to 
a tenant at will, and therefore for permissive wast, the lessor hath no 


remedy at al] (1). 


Sect. 72. 


‘4 Mes si lessee a volunt fait voluntary wast, §%c.” [g] And true ‘ . 
it is, that if tenant at will cutteth downe timber trees, or voluntarily ~ 


pull downe and prostrate houses, the lessor shall have an action of 
trespasse against him, guare vi ef armis ; for the taking upon him 
power to cut timber, or prostrate houses, concerneth so much the 
freehold and inheritance, as it doth amount in law to a determina- 


Com. 
Bane. inter Walgrave & Somerut. V. le Counte de Shrewsburic’s case, 5. Co. 18. b. 


(é} If tenant at will granteth over his estate to another, and the 
grantee entreth, he is a disseisor (3), and the lessor may have an 
action of trespasse against the grantee; for albeit the grant was void, 
yet it amounteth to a determination of his will. 


“ Sicome jeo baile a un home mes barbits à compester sonterre,Ec.” 
And the reason is, [¢] that when the bailee having but a bare usc of 
them, taketh upon him as an owner to kill them, he loseth the be- 
nefit of the use of them. Or in these cases he.may have an action 
of trespasse eur Le case for this conversion, at his election (4). 


“ Tresfasse.” Transgressio, derivatur à transgrediendo, because it 
passeth that which is right: Tranegressio autem est, cum modus non 
servatur,nec mensura: debet enim quilibet in suo facto modum habere, 
et mensuram. Nota, in the lowest and the highest offences there. 
are no accessaries, but all are principalls; as in ryots, routs, forci- 


ble entries, and other transgressions vt et armis, which are [ 57. b ] 


the lowest offences; and so in the highest offence, which is 
crimen les@ majestatia, there be no accessaries; but in felonies there 
be accessaries both before and after. 


Sect. 72. 


~ 


OTA, si le lessor sur tiel lease a N OTE, if the lessor upon a lease 


volunt reserve a luy un annuall 


at will reserve to him a yearly 


rent, il poit distrainer pur le rent rent, he may distreine for the rent 
arere, ou aver de ceo un action de behinde, or have for this an action 


debt a son election. of debt at his owne election (1). 

er mit de “FL poet distreyner pur le rent arere, ou aver de ceo un action de 
7K. 4.27. debt, &'c.”” But if he impound the distresse upon the ground 
ie 86. letten at will, the will is determined. Note, he may distreine for 


the rent, and yet it is no rent service, for no 
unto, but a rent distreinable of common right. 


(1) 
(2) 
(3) 
(4) 


See Note 377. } 

See Note 378. } [5 
See Note a0" 

See Note 380. 


7. b.] 
(1) {See Note 381] 


ealty belongeth there- 


There 


Lib. L _ Of nant at Will. Sect. 72. 


There is a great diversity between a tenant at will and a tenant at 
sufferance ; for tenant at will is alwaies by right, and tenant at suf- 
ferance entreth by a lawfull lease, and holdeth over by wrong. A (Post. 162. a.) 
tenant at sufferance is he that at the first came in by lawfull demise, 
and after his estate ended continueth in possession and wrongfully 


holdeth over (2). [/] As tenant fer terme d’auter vie continueth [D Bracton, 
in possession after the decease of Ce’ que vie, or tenant for yeares 15,4 fl 316- 
holdeth over his terme ; the lessor cannot have an action of trespasse TES 
before entry. Now that a writ of entry ad terminum qui pretertit 38 8. 3. 33. 
lyeth against such a tenant as holdeth over is rather by admission of 7 8-3. Sever 
the demandant, then for any estate of freehold that is in him, forin 9.4 3s. 
judgement of law he hath but a bare possession. But against the 465% 
king there is no tenant at sufferance, but he that holdeth over in the 18 z + 
cases abovesaid is an intruder upon the king, because there is nop. ss. 8 £. 3. 
laches imputed to the king for not entring (4). [m] If tenant in Tempe EL 8. 
taile of a rent grant the same in fee apd dieth, yet the issue in taile Br. 15. tit. 


may bring a formedon, and admit himselfe out of possession. The pp; com 158. ° 
like law is it, if a man maketh a lease at will and dieth, now is the 48.7. 3. &) 
will determined ; and if the lessee continueth in possession, he is Cw Cha. 187. 
tenant at sufferance, and yet the heyre by admission may have an Jom, 1. 
assise of Mordancestor against him (5). {] But there is a diver- (rs H. 7, 10. & 
sity between particular estates made by the terre fenaunt, as above 5x pts 
is said, and particular estates created by act inlaw: asifagardian % R. 2 de Di 
after the full age of the heire continueth in possession, he is no te- is E. ss. 
«nant at sufferance, but an abator, against whom an assise of Mord- 7) Cam 435 


’ ancestor doth lye (6). Æf sic de similibus (7 }. 14 E£. 4.Discont. $0. 
eee 
H.7.38. 10E. Per Choke & Litt. Statate de % À oN. . 
DE 10 & Ibe Benet, lin & fo. 258 258, (POLST Te Ro Abr ok Po Abb AM IDD FEN. D 196 
3 [See Note 382.] (6) [See Note 384.] 
(3) Vid. 21 4.6. 38. Hal. MBS. (7) See further as to tenant by sufferance 
(2 4 H. 6.12. Hal. MSS. in title Eetate, Vin. Abr. and Com. Dig. 
5) [See Note 383.1] 


Car. 


Lib. 1. Cap. 9. 


Crap. 9. 


ENANT per copie de court rol’ 

est (8), deins quel manor il y ad 
un custome que ad est use de temps 
dont memorie ne court, que certaine 
tenants deins mesme le manor ont use 
@uver terres et tenements, a tener a 
eux et a lour heires en fee simple, ou 
en fee taile, ou a terme de vie, &e. 
a volunt le seignior solonque le cus- 
tome de mesme le manor. 


Of Tenant by Copie. 


Tenant by Copie. 


Sect. 73: 


Sect. 73. 


NENANT by copy of court roll 
is, as if a man be seised of æ 
mannor within which mannor there 
is a custome, which hath beene used 
time out of minde of man, that 
certaine tenants within the same 
mannor have used to have lands and 
tenements, to hold to them and 
or fee 
&e. at 


their heires in fee simple, 
taile, or for terme of ite’ 
the will of the lord (1) according to 
thee custome of the same manor. 


“ ENANT fier copie, dc. Tenens per cohiam rot. Cur’. Cofne 

we callin Latine coniam, though cojiia in his proper signifi- 
cation signifieth plenty ; but we have made a Latine word of the 
French.word cofite: and this is ancient; for in the Register, fol. 51. 
there is a writ de copid libelli dekberanddé, which is grounded upon 
the statute of 2. H. 2.ca. There is no tenant in the law that holdeth 
by copie, but onely this kinde of customary tenant, for no [ 58. a ] 
man holdeth by copie of a charter, or by copy of a fine, or 
such like, but this tenant holdeth by copy of court roll. 


(a) Breton, {a] Bracton calleth copiholders villanoe sockmannos, not because 
fol. 26. & lib. ¢. they were bond, but because they held by base tenure, by doing of 
Dian 165 villein services. ; 
Ficta, lib. La. And Britton saith, that some that be free of blood doe hold land 


in villenage; and Lictleton himselfe in the next Chapter calleth them 
tenants by base tenure: and in &. WV. B. fol. 12. C. Ht cest terme, que 


EE 
F 


Ockham Cap.quid ¢ef ore a cest jour afifiel cufitenaunts,ou cofiholders, ou tenaunte fier 
mer coftie, est foreque un novel nosme trove, car d’ancient temps ils feur’ 
f, 12. € afipelles tenante in villenage, ou de base tenure, tc. [b]And yet in- 
qi has 1 H. 5. 11. they be called copiholders; in 14 H. 4.34. tenant fier le 
TL te. verge;in 42 E. 3. 25. tenant fier roll solonque le volunt le seignior ; 
Browne's case. and in the statute of 4 Æ. 1. called exfenta manerii, they are called 
re ox ripta. custumarii tenentes, and so doth Fleta call them; and before him 
e Ockam (2) (who wrote in thc raigne of H. 2.) spake of them, and 
how, and upon what occasion they had their beginning. 

[ec] Terra ex scrinto Saxonice Bowkland. Fundum veteres aut ex 
ecrifito gut Bockland, t. bookland, aut sine scrifito qui Folkland dice- 
batur,fossidebant. Que fuit ex scrifito fiossessio commediore erat 
hossessione, libera, atque immunis. Fundus sine escrito censum 
fensitabat annuum, atque officiorum servitute quddam est obligatus. 
Priorem viri hlerumque nobiles atque ingenui, fisteriorem rustict 
Jere et fagani possidebant (3). 

4, Inst. 268-) “ Court.” Curia, court, is a place where justice is judicially 


ministred, and is derived à cura, guia tn curite fiublicis curas gere- 
bant. 


(2) [See note 386.] 
(3) See ante 5.b. and note 1. there, and 
6. a. and note 6. there. 


(8) Si come un home soit seisie d'un maner. 
L and M.—Roh.—P. and Red. 


[ 58. a.] 
(1) [See note 385.] 





» À, 


bant (d]. The court baron must be holden on some partof that which 
$6 within the mannor, for if it be holden out of the mannor it is voyd ; 
unlesse a lofd befhg seised of two or three mannors hath usually time 
cut of mind kept at one of his manors courts for all the said manors, 
then by custome such courts are sufficient in law, albeit they be not 
holden within the several! mannors (4). And it is to be understood 
that this court is of two natures. The first is by the common law, 
and is called a court baron, as some have said, for that it is the free- 
holders or freemans court (for barons in one sense signifie freemen), 
and of that court the frecholders being suitors be judges, and this 
may be kept from three weekes to three weekes. The second is a 
customary court, and that doth concerne copiholders, and therein the 
lord or his steward is the judge. Now as there can be no court baron 
without freeholders, so there cannot bè this kind of customary court 
without copiholders or customary holders. And as there may be & 
court baron of freeholders only without copiholders, and then is the 
steward the register, so there may be a customary court of copi- 
holders onely without freeholders, and then is the lord or his 
steward the judge (5.) And-when the court baron is of this double 
nature, the court roll containeth as well matters appertaining to the 
customary court, as to the court baron. 

And for as much as the title or estate of the copiholder i is entred 
into the roll whereof the steward delivereth him a copie, thereof he 
is called copiholder. fe] It is called a court baron, because among 
the lawes of king Edward the Confessor it issaid: Barones vero qui 
suam habent curiam de suis hominibus,&c.taking his name of the ba- 
ron who was lord of the mannor, or for that properly in the eye of 
law it hath relation to the freeholders, [.f ] who are judges of the 
court. And in ancient charters and records the barons of London, 
and barons of the Cinque Ports, do signify the freemen of London 
and of the Cinque Ports. 2 


Of Tenant by Copie. 


“ Seisie d’un mannor.” Manerium dicitur dmanendo secundum ex- 
cellentiam sedes magna fixu et stabilis. Lageman, i. habens socam et 
sacam super homines suos, tc. [g | Et sciendum est, quod mancrium 
hotertt esse perse ex pluribus edifictiscoadjuvatum sive villis et ham- 
lettis adjacentibus. Poterit etinm esse manerium et fer se et cum 
pluribus villis,et cum pluribus hamlettis adjacentibus,quorumnullum 
dict foterit manerium her se sed ville sive hamleite. Poterit etiam 
esse fier se manerium capitate, et filura continere sub se maneria non 
cafiitalia, et filures villas et flures hamlettas quasi sub uno cafiteaut 
dominio uno. And afterwards, Manerium autem Jjieri hoterit ex flu- 
ribusvillisvel und, filures enimville fpoterunt cescin corfioremanerii 
sicut et und (6). And in these [4] ancjent authors you shall see the 
difference inter mansionem, villam, et manerium. Concerning the in- 
stitution of this court by the lawes and ordinances of ancient kings, 
[ 58. b. 7] and especially of king -4/fred, it appeareth that the first 

kings of this realme had all the lands of England in de- 
meane (1), and dee grand manors et royalties they reserved to them- 


selves, and of the remnant they, for the defence of the realme, en- : 


feoffed the barons of the realme with such jurisdiction as the court 
baron now hath, and instituted the freeholders to be judges of the 
court 


(4) [See Note ow 
(5) [See Note 388. 


(6) For other explanations of the word [58. b] | 
manor, see in Cow-.Interp. voc. JManvr, (1) See as to th 
and my a there cited, particularly authorities in pote 1. 

OL 23 


Fulb. Paral. part 1. fol. 18. a. 


Sect. 75. 


(a Vid. 4. Co. 
24. inter 
Foden li ib. 
fol. 27. inter Clifton 
(1. Bo. Abr. $27.) 


‘ Co. 36. Ma 
witche’s 


(4. Co 26. b.) 


tal Lari à 
128. 1363 


[g) Bracton, 

hb. 4. fo. 112. 

Fleta, lib. 4. 

e. 15. & lib. 6. 
tap. 49. 

Britton, fol. 224. 


[A] Bra Bract. ib. 5 


Fleta, ubi supra. 
Mirror, cap. & 
sect. 3. 


is ante 1. b. and the 
there, 


=“ 


Lib. 1. Cap. 9. Of Tenant by Copie. Sect. 75. 


court baron. And herewith agreed the aforesaid law of Saint Æd- 
ward. And it is to be observed that in those ancient lawes under 
the name of barons were comprised all the nobility’ 


aire ne. There may be a customary manor granted by copy of court 
Mo. 95. roll (2). So although the word be (ecisée ) which properly betoken- 
# Co. G3 bo, _ cth a freehold, yet tenant for yeares, tenant by statute merchant, sta- 
4 Co. 25. be ple, e/egit, and tenant at will, gardian in chivalrie (3), &c. who are‘ 
23. b. Cro. . ° 

gam. 08.) not properly scised but possessed, are domint fro tempore, not only to 


make admittance, but to grant vclumtary copies of ancient copihold 
lands which come into their hands (4). And therefore there is a 
diversity between disseisors, abators, intruders, and others that have 
defeasible titles; for their voluntary grants of ancient copihold lands 
shall not bind the disseisecs or others that right have (5). And vo- 
luntary grants by copie, made by such particular tenants as is afore- 
said, shall binde him that hath the freehold and inheritance, because 
all these be lawfull lords for the time being; but so is not a tenant 
at sufferance, because he is in by wrong, as hath been said ; and 


$i" so [i] was it adjudged P. 29. Buz. inter Rowse et Artois, 4. Co. 24. 
ter Rous & Ar But admittances made by disseisors, abators, intruders, tenants at 


sofferance, or others that have defeasible titles, stand good against 
them that right have, because it was a lawfull act, and they were 
compellable to doe them. 


5 ree [£] And yet in some speciall case an estate may be granted by 
anuscript. copie, by one that is not dominus fro tempore, nor that hath any 


thing in the manor. As if the lord of a manor by his will in writing 
deviseth, that his executor shall grant the customary tenements of 
the manor according to the custome of the manor for the paiment 
ef his debts, and dieth, the executor having nothing in the manor, 
may make grants according to the custome of the manor (6). 


“Deina quel mannor tl yadun custome, que ad este use de tempe dont 
memory ne ccurt,t%c.” Of this custome here spoken of there be three 
supporters. The first is time, and that must be out of memory of 
man, which is included within this word (custome), so as copihold 

i vid «Ca. = cannot begin at this dar. {7] The second supporter is, that the tene- 4 

& Smith. ments be parcell of the manor or within the manor, which ap- 
peares by these words of Littleton, qdecerteine tenants deine mesme le 
manner, (Sc. The third supporter is, that it hath beene demised and 
demisible by copie of court roll; for it need not be demised time out 
of mind by copie of court, but if it be demisible it is sufficient. For 
example: if a ccpihald tenement escheat to the lord, and the lord 
keepeth it in his hands by many yeares, during this time it is not de- 
mised but demisible, for the lord hath power to demise it againe (7). 


« A volunt le scignior solonque le custome.” Soas he is not a bare 
tenant at will, but a tenant at will according to the custome of the 
mannor, as shall be spoken more hereafter in this Chapter. 

(1. Ro. Ab. 498.) . , , , . 
2. Con 17. “ Certeine tenements.” What things may be granted by copy, is 
eme. 4.Co.30. necessary tobe knowne. First,a manor may be granted by copy (8). 
Tae Hee & Secondly, underwoods without the soile may be granted by copy to 


one 
@) This is denied in Cro. Jam. 260. (4) [See Note 390. 
and is a point which has been much con- (5) [See Note 391. 
troverted. See Vin. Abr. Copyhold, E. and D See Note 392. . 
7) (See Note 395.1 


Com. Dig. Copyhold, C. 1, 
Q 


3) (See Note 389, J (8) See note 2. supra. 


Lab. 1. 


“ Consuetudines.” 


Of Tenant by Copie. Sect. 74. 
one and to his heires, and so may the herbage or vesture of land, 
Thirdly, generally all lands and tenemente within the manor and 
whatsoever concerneth lands or tenements may be granted by copie: 
#5 a faire appendant toa mannor may be granted by copy, &c. (9). 
This word consuetudo being derived à con- 
sueto, properly signifieth a custome, as here Litt/eton taketh it :-but 
" in Jegall understanding it significth also tolles, murage, pontage, pa- 
viage, and such like newly granted by the king; and therefore when 
the king grants such things, the words be, Concessimua, &c. in Regist. F. N. B, 
euxilium ville fredict’ paviand’ Efc. consuctudi:ies subscripias, V. Mag. Carta 
Lisi. 


viz. de quolibet sunnagio, &'c. 


And it was an article of the justices in eire to inquife de nevis 


consuetudintous levatie in regno, sive interrd, sive in agud, vt quis à 
eas levavtt et ubi ; where consuetudo is taken for tolles and such 


hike taxes or charges upon the subject. 


Sect. 74. 


ENT tiel tenant ne puit alien sa terre 
A per fait, car donques le seignior 
poil entre come en chose forfeit a luy. 
Mes s’il voit alien sa terre a un auter, 
al covient solonque astun custome de 
surrender les tenements en ascun 
court, &c. en le maine le seignior, 
al use celuy que avera le state, en tiel 
forme, ou a tiel effect. 


Ad hate curiam vehit 4. de D. et 
sursum reddidit in edem = curia 
nium mesuagium, &e. in manus 
domini, ad usuin C. de D. et here- 
dum suorum, vel hæredum de cor- 
pore suo exeuntium, vel pro termino 
vite sue, &c. Et super hoc venit 
predictus C. de D. et cepit de 
domino in edem euri: mesuagium 
prædietum, &c. Hahendum et te- 
nendum sibi et hæredibus suis, vel 
sibi et hæredibus de corpore suo 
exeuntibus, vel sibi ad terminum 
vite, &e. ad voluntatem domini, 
secundum consuetudinem manerii, 
faciendo et reddendo inde redditus, 
servitia, et consuetudines inde priùs 
debita et consueta, &e. et dat 
domino pro fine, &c. ct fecit domino 
fidelitatem, &c. 


cap. 20. 


ND such a terinnt may not 
alien his land by deed, for the 
the lord may enter as into a thin; 
forfeited ante him. But if he wil 
alien his land to another, it behoveth 
hin after the custome to surrender 
the tenements in court, &c. into the 
hands of the lord, to the use of him 
that shall have the estate, in this 
forme, or to this effect. 


«1. of B. corameth into this court, 
and surrendretl in the same court a 
mease, &c. into the hands of the 
Jord, to the use of C. of D. and his 
heires, or the heires issuing of his 
body, or for terme of life, &é.  Anil 
upon that commeth the aforesaid 
C. of D. and taketh of the lord in 
the same court the aforesaid mease, 
&e. To have and to hold to him 
and to his heires, or to him and to 
his heires, issuing of his body, or to 
him for terme of life, at the lord’s 
will, after the eustome of the manor, 
to do and yeeld therefore the rents, 
services, and customes thereof be- 
fore due and accustomed, &e. and 
giveth the lord for a finc, &c. and 
maketh unto the lord his fealty, dc. 


(9) [See Note 394.] 


« ET 


Lib. 1. Cap. 9. Of Tenant by Copie. Sect. 74. 


a 


(Ro soe) ‘e T tiel tenant ne fuit aliener sa terre, &c.” And thisis true 

& in case of alienation (1), but when a man hath but C 59 
@eeinton. a right toa copihold, he m ay release it by deed or a. ] 
by copie, to one that is admitted tenant de facto (2). 


€ Alien fier fait” Here it appeareth by Littleton, that there 
must be an alienation; for the making of the deed alone, unlesse 
somewhat passe thereby, is no forfeiture. As if he make a charter 
of feoffment, or a deed of derhise for life, and make no livery, this is 
no forfeiture, because nothing passeth, and therefore no alienation 

(3) ; but otherwise itis of a lease for yeares (4). 

. “ Forfeit a luy.” This adjective in Latine is Sorisfactus, the 
verbe is foriefaccre, and the nowne forisfactura. ‘They are all de- 
rived of foris, (that is) extra, and facere, quasi diceret, extra legem 
seu consuctudinem facere, to do a thing against or without law or 
custome ; and that legally is called a forfeiture. .Léttleton useth this 

ER) 4 Co. inter les word but once in all his booke. What shail be said [k} forfeitures 
sir26,27,28-8-Co of copiholds you may read at large in my Reports (5). . 
: ‘ En ascun court.” [{] This is the generall custome of the realme, 


ie ost pet every ‘copiholder may surrender in court, and need not to al- 
] Braet. bb. 3. eage any jcustome theréfore. So if out of court he 

» & lib. 4: i . Ro. | 
ou H. 4. $4. surrender to the lord himselfe, he need net alledge ( cove)" 500 
» he. Ab #00, in pleading any custome. But if he surrender out of 

9 Ca, 76.) . court into the hands of the lord by the hands of two or three, &c. 


copiholders, or by the hands of the bayliffe or reeve, &c. or out of 
tourt ‘by the hand of ahy other, these customes are particular, and 
therefore he must plead them (6). 

m) Brac. Bb. 4. Tr] Bracton, lib. 4. fol. 209. speaking of these kind of customary 
fan 309. 8 nc. tenants, saith, Dare autem non floseunt tenemenia gua, nec ex causd 
14H. 4. donationis ad alios tranaferre non magis quam villani puri; et unde 

| si tranaferre debeant, restituant ea domino vel balivo, et ifisi 
ea iradant aliisin villenagium tenenda. But although it be [5 9. b.] 
incident to the estate of a copihald to passe, as our author saith, by . 
[Corum rege surrenders, [6] yet so forcible is custome, that by it a freehold and 
Ttanuiph Hunting- inheritance may also passe by surrender (1) (without the leave of 


field's case. the lord) in his court, and be delivered over by the baily to the 
Corona 310. feoffee, according to the forn me cof the deed, to be inrolled in the court 


per T'horniog. or the like. 


“ Ad hanc curiam venit A, de B. et sursum reddidit, &c.” Here 
[ec] Vide 4. Co. Littleton putteth an example of a surrender in court, and in this ex- 
ee ample three [c] things are to be observed. 
First, that the surrender to the lord be generall without expressing 
of any estate (2), for that he is but an instrument to admit Cesty a 
gue use, for no more passeth to the lord, but to serve.the limitation 
of the use (3); and Ce’ que use, when he is admitted, shall be in by 
him that made the sur render, and not by the lord (4). 


.* Secondly, 
(1) [See Note 395.] [59. b.1 
(2) [See Note 396.} (1) [See Note 400.] 
(3) [See Note 397. } (2) [See Note 401.] 
(4) [See Note 398.] (3) [See post. 62.' a. and Jefferies’s case 
(5) See also tit. Copyhold, in Vin. Abr. D. cited from Wils. in note 1. 

c. to E. d. 2. New Abr. L. and Com. Dig. M. (4) Acc. by Wilmot justice in 4 Burr. vol. 
(6) [%e Note 399.] | 8. p. 1543. and see further as to this Yelv. 223. 

> 4. Co. 27. b. Com. Dig. Copyhold, F. 14. and 


. Gilb. _Ten. 3d Lond. ed. 257. 
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Secondly, if the limitation of the use be generall, then Ce’ gue 
use taketh but an estate for life, and therefore here Littleton ex- 
presseth upon the declaration of the use, the limitation of the estate; 
viz. in fee simple, fee taile, &c. 

Thirdly, the lord cannot grant a larger [d] estate then is express- 
ed in the limitation of the use. Ziftleton here putteth his case of 
one. If two joyntenänts be of copihold lands in fee, and the one 
out of court according to thé custome surrender his part to the lord’s 
hands, to the use of his last will, and by his will deviseth his part to 
a stranger in fee, and dyeth, and at the next court the surrender is 
presented, by the surrender and presentmént the joynture was 
severed, and the devisee ought to be admitted to the moitie of the 
lands, for now by relation the state of the land was bound by the 
surrender (5). | 

* In manus domint.” Dominus manerii, the lord of a mannor, is 
described [e] by Fleta as he ought to be, in these words. In omnibus 
autemet sufraomnia decet quemlibet dominumverbis esse veracem, et 
tnoperibus fidelem, Deumet justitiamamantem, fraudem et fieccatum, 
odientem, voluntariosque, malevolos, et injuriosos contemnentem, et 
apnud proximos pietatem vultumque motibilem et plenum,ipetus enim 
interest fiotius consilio quam viribus ult, frofpriovearbitrio. Non con- 
juslibet voluntartt juvenis menestralli, vel adulatoris, sed jurisperi- 
torum virorum fidelium et honestorum,etin pluribus expertorum,con- 
cilio debet favere. Qui bene sibi vult dishonere et familie sue, scire 
verem executionem terrarum suarum necessarium erit, ut perinde 
sctiat quantitatemsuarumfacultatum et finem annuarum exfrensarum. 


And the residue is fit for every lord of a mannor to know and follow, _ 


which were too long here to be recited; only his conclusion having 
spoken of the lord’s revenue and expences, I will adde, Que omnia 
distincté scribantur in membranis, ut perinde sagacizs vitam suam 
dishonat et facilis convincat mendacia compostioriorum. 

{/ ] If the lord of the manor for the time being be lessee for life 
or for yeares, gardian, or any that hath any particular interest, or 
tenant at will of a manor, (all of which are accounted in law domini 
frro tempore )and doe také a surrender into his hands, and before ad- 
mittance the lessee for life dyeth, or the yeare’s interest or custody 
doe end or determine, or the will is determined, though the lord 
commeth in above the lease for life or for yeares, the custody or other 
particular interest or tenancy at will, yet shall he be compelled (6) to 
make admittance according to the surrender; and so was it holden 
in 17 Eliz. in the earl of 4rundel’s case, which I my selfe heard. 


“ Et dat domino de fine.” . For the signification of this word 
(finis ), Vide Sect. 174. 182. 194. 441. 

Of fines due to the lord by the copiholder, some be by the change 
or alteration of the lord (7), and some by the change or alteration 
of the tenant. The change of the lord ought to be by the act of God, 
otherwise no fine can be due; but by the change of the tenant either 


by the act of God, or by the act of the party, a fine may be due: for’ 


if the lord doe alledge a custome within his manor to have a fine of 
every 


Sect. 74. 


d] Mich. 2 & 3. 
& M. in Com. 
Banco, by the 
whole court in 
Constable's case 
of Pickenham in 
Norfolke. 


{e] Fleta, lib. 2. 
ce, 65. & 71. 


ff See more ot 
is 4. Co. the cas 
ses of copiholds. 
Trin.1Ja.Rot854. 
inter Shapland & 
idler in repli. in 
Com. Banco, the 
ease of the pardian 
in socageadjudged. 
(Cro, Jain. 98. 
6. Co. 60. b.) 


(5) M. 3. Jac. B. R. Crook n. 30 Porter Surrenders in Vin. Abr. Copyhold, T..b. 


and Porter. Hal. MSS.—See Cro. Jam. ” [See Note 402. ] 
100. by which the case appears to have been 


7) Vid. for tallages in Wales on change 


adjudged according to lord Coke’s doctrine of the lord, 34 H, 8. c. 26. Hal. MSS. 


ofrelation. See further as to the relation of See Sect. 93. 


Lib. 1. 


T'tiels tenants sont appelles te- 
nants per copie de court rolle; 


Cap. 9. ' Of Tenant by Copie. Séct. 75, 76, 
every of his copiholders of the said manor at the alteration or 
change of the lord of the mannor, be it by alienation, demise, death, 
or otherwise ; this is a custome against the law, as to the alteration 
or change of the lord by the act of the party, for by that meanes the 
copiholders may be oppressed by multitude of fines, by the act of 
the lord. But when the change groweth by the act of God, there the 
custome is good as by the death of the lord. And this, upon a case 
in the chancery [g] referred to sir John Popham chiefe justice, and 
upoñ conference with Anderson, Periam, Walmesley, and all the 
judges of Serjeante Inn in Flectetreet, was resolved, and so certified 
into the chancery. But upon the change or alteration of the tenant 
(8), a fine is due unto the lord. - 

Of fines taken of copiholders some be certaine by custome, and 
some be incertaine, but that fine, though it be incertus, yet must it be 
rationabtis. And that reasonablenesse shall be discussed by the jus- 
tices upon the true circumstances of the oase appearing unto them; 
and if the court where the cause dependeth, adjudgeth the fine ex- 
acted unreasonable, then is not the copiholder compellable 60 
to pay it (1). And so was it adjudged: Fa for all excessive- [ . a. | 
ness is abhorred in law. See more concerning fines of copiholders 
in my Reports [2], which are so plainly there set downe, as they 
need not be rehearsed here. a 

| 


Sect. 75. 


ND these tenants are called 
tenants by copie of court rolle; 


pur ceo que ils n'ont auter evidence 
concernant lourienements, forsque les 
Copies des rolles de court. | 


“ DLS n'ont auter evidence.” 
dences of alienation; for a release of a right by deed a copi- 


(4. Co. 25.) 


because they havt no other evidence 
concerning their tenements, but 
onely the copies of court rolles. 


This is to be understood of evi-. 


. holder (that commeth" in by way of admittance) may have, and 
that is sufficient to extinguish the right of the copihold, which he 
that maketh the relcase had (2). 


Sect. 


h T tiels tenants ne emplederont,ne 
_4 serront empledes de lour tene- 
ments per briefe le roy. Mes s'ils 
coilent empleder autera pur lour tene- 
ments, ils averont un plaint fait en le 
court le seignior en tiel forme, ou a 
ticl eect: A. de B. queritur versus 
C. de D. de placito terre, videlicet, 
de uno mesuagio, quadraginta acris 
terr’, 


[60 


(8) [See Note 495. ] 


76. 


ND such tenants shall neither 
implead, nor be impleaded for 
their tenements by the king’s writ. 
But if they will impleade others for 
their tenements, they shall have a 
plaint entered in the lord’s ceurt in 
this forme, or to this effect: .2. of B. 
complaines against C. of D. of a 
plea of land, viz. of ene messuage, 
forty 


( fy tsee Note 404. 
(2) (See Note 405. 


‘ 


Lib. }. 


torr’, quatuor acris prati, &c. eum 
pertio’. et faeit protestationem sequi 
querelam istam in natur: brevie do- 
mini regis assisæ mortis antecessoris 
ad communem legen, vel brevis do- 
mini regis assis neve: disscisine ad 
commuaegm legem, aut in natura 
brevis de forma dosatienis in dis- 
cender ad communem legem, ou cn 
nature d'ascun auter briefe, &e.. 
Plogii de prosequendo F. 6. &c. 


ce IELS tenants ne emfilederont, ne serront empledes, Sc.” 


… Of Tenant by Copie. 


Sect. 76, 77. 


forty acres of land, four acres of 
meadew, &c. with the appurtenan- 
ces, nad makes protestation to fol. 
low this eompluint ia the nature of 
the king’s writ of assise of mordan- 
cester at the common law, or of an 
acsise of novel desseisin, or formedon 
ia the discender at the common 
law, or in the nature of any other — 
writ, &c. Pledges to prosecute 
F. G. &e. 


This is evident, and nceds no explapation, 


‘© Mes s'ils voilent empleder auters, ils averont, Er.” Put the 
case that the demandant in a pleint in nature of a reall action re- 
covereth the land erroniously, what remedy for the party grieved ? 
For he cannot have the king’s writ of false judgement in respect of 
the basenesg of the estate and tenure, being in the eye of the law but 
a tenant at will. And the freehold being in another, he shall have a 
petition to the lord in the nature of a writ of false judgement, and 
therein assigne errors, and have remedy according tolaw. 


“ De formé donationis in diacender ad communem legem.” By 
the opinion of Litt/eton, as there may be an estate taile by custome 
with the co-operation of the statute of FV. 2. cap. 1. so miy he havea 

Sormedonin discender ; but as the statute wichout a custome extend- 
[ 60.b yn not to copiholds (3), soa custome without the statute can- 

* ““Jnot create an estate tayle. Now it is not a sufficient proofe, 
that lands have been granted in taile ; for albeit lends have an- 
tiently and usually beene granted by copie to many men and to the 
heires of their bodies, that may be a fee simple conditionall, as it 
was at the common law. But if a remainder have been limited 
over such estates and enjoyed, or if the issues in taile have avoided 
the alienation of the ancestor, or if they have recovered the same 
in writs of formedon in the discender, these and such like be proofes 
of an estate taile. [y] But if by custome copihold may be intailed, 
the same by like custome by surrender may be cut off (1); and so 


15 H. 8. Br. tit. 
l'aile, 

(3. Co. 8. be 

1. Ro. Ab». 838.) 


(1. Ro. Abr. 506. 
1. Sid. 297. $14. 
Cro. Eliz. 717.) 


] P. 20 Fliz. 
inter Hill. & 
Upchei 


hath it beene adjudged. 


[z] Some have holden that there was a 
formedon in the discender at the common law (2). 


Custome deins le 


21 Eliz. 
Dier 366. 23 Eliz. Dier 573. [x] 10 E. 2 Formdon 85. 21E.S.47. Pl Com. 240. 4 E.% Fermdon §0~ 


i Sect. 77. 


pet coment que ascun tiels tenants 
ont inheritance solonque le cus- 
tome del manor, uncoreils n’ont estate 


Jorsque 
AT See Note 406.] 
(1) [See Note 407.] 


A ND although that some such 
tenants have an inheritance ac- 
cording to the custome of the manor, 

yet 


(2\ See further as to intails of cepyhold in 
Vin. Abr. Copyheld, F.E. G. e. 


Lib. 1. Cap. 9. 
forsque a volunt le seignior solonque 
le course del common ley. Car il eat 
dit, si le seignior eux ousta, ils n’ont 
auter remedy forsque de suer a lour 
seigniore per pelition; car s’ils ave- 
ront auter remedie, ils ne serront dits 
tenants a colunt le seignior solonque 
le custome del manor. Mes le seignior 
ne voile enfreinder le custom que est 
reasonable en tiels cases (3). 

Mes Brian chiefe justice dit, que 
son opinion ad touls foils este, et un- 
quex serra, si tiel tenant per le cus- 
tome payant ses services soit eject per 
le seignior, que il avera action de 
trespass vers luy. H. 21 Ed. à. 
Et issint fuit Vopinion de Danby 
chiefe justice, M. 7 Ed. 4. Car il 
dit, que le tenant per le custome est 
cibien enheritor de uver son terre 80- 
lonque le custome, come cestuy que 
ad franktenement al common ley. 


Of Tenant by Copie. 


Sect. 77. 


yet they have but an estate but at 
the will of the lord according to the 
course of the common law. For it 
is said, that if ‘the lord doe oust 
them, they have no other remedy 
but to sue to their lords by petition ; 
for if they should have any other 
remedy, they should not be said:to 
be tenants at will of the lord ae- 
cording to the custome of the manor.. - 
But the lord cannot breake the eus- 
tome which is reasonable in these 
cases. 

But Brian chiefe justice said, that 
his opinion hath alwaies been, and 
éver shall be, that if such tenant by 
custome paying his services be 
ejected by the lord, he shall have an 
action of trespass against him. 
H. 21 Ed. 4 And so was the 
opinion of Danby chiefe justice in 
7 Ed.4. For he saith, that tenant 
by the custome is as well inheritour 
to have his land rding to the 
custome, as he Which hath a free- 
hold at the common law (1). 


xs tit. “ AR (ilest dit ) que si le seignior, &c.” And here Littl tort 
Pt: 10 ‘ wes ce eye 
13 R. 3. faux. saith truly that it is said so, for so it is said in 13 Æ. 3. 13 R. 
dudgement 7 2. 32 H.6. and 7 E. 4. 19. | 
Subpena 3. But he setteth not downe his owne opinion, but rather tothe con- 
a trary, as hereafter in this Chapter appeareth. But now magistra 
rerum exficrientia hath made this clear and without question, that 
the lord cannot at his pleasure put out the lawful coppiholder without 
Vide Sect. 81 some cause of forfeiture, and if he do, the coppiholder may have an 
de 153, action of trespasse against him ; for albeit he is tenens ad volunta- 
tem domini, yet.it is secundum consuetudinem manerii (4): 
Ca) Vid. [6] And Britton speaking of these kinde of tenants saith thus: Es 
Se EU Is. ceux sont firiviledges en ticl maner, que nul de les dcit ouster de tiels 


(1) This must be understood with excep- 
tion” of such copyholds, as by the custom 
are grantable for life only. 

- (3) What follows in this Section is neither 


tenements, tant come iz sont les services que a lour tenements [6 l a:} 
afifiendent, ne nul ne poet lour services acreatre ne change a _™ 
Satire autres services ou filuis. And herewith agreeth sir Roddert 
Danby, chiefc justice of the court of common pleas. M. 7 E. 4. 19. 
and sir Zhomas Brian his successor, M. 21. £. 4. 80. viz. that the 
copyholder doing his customes and services, if he be put out by his 
lord, he shall have an action of trespasse against him. 


in Redm. 
an 


Car. 


in L. & M.—Roh.—nor P.—The addition first 


Lib. À, 


Crap, 16. 


ENANTS per te verge sont en 

tel nature come tenants per le 
copy tle coutt roll. JHes la cause pur 
que ils sont appeltes tenants per le 
verge, est, put ceo que quant ils voilent 
surrender lour tenements en le main 
lour seignior al use d’un auter, ils 
aoeront un petite verge (per le cus- 
tome) en lour main, le quel ils baile- 
rontal seneschallou albuilifesolongæe 
le custome et use del manor, et celuy 
que avera la terre prendra mesme la 
terre cn le court, et son prisel serra 
enter en le roll, et le seneschal ou le 
bailife solonque le custome delicera a 
celuy que prist la terre mesme le verge, 
ox un uuier verge, en nosme del seisin; 
el pur cel cause ils sont appelles te- 
nants per le verge, mes ils n’ont auter 
evidence sinon per copy de court roll. 


ce ENANTS fier le verge” Thistenant fier le verge isa 
| meeré copfholder, and taketh his name of the ceremony of 


Of Tenant per le Verge. - 


Tenant per le Verge. 


Sect 78. 


Sect. 78. 


ENANTS by the verge are in 
the same nature as tenants by 
copy of court roll. But thé reason 
why they be called tenants by the 
verge, is, for that when they will sur- 
render their tenements into the 
hands of their lord to the use of 
another, they shall have a little rod 
(by the custome) in their hand, the 
which they shall deliver to the 
steward or to the bailife according 
to the custome of the manor, and 
he which shall have the land shall 
take up the same land in court, and 
his taking shall be entred upon the 
rol], and the steward or bailife ac- 
cording to the custome shall deliver 
to him that taketh the land the 
same rod, or another rod, in the 
name of seisin; and for this cause 
they are called tenants by the verge, 
but they have no other evidence 
but by copy of court roll. 


14 H. 4. $3. 
(Cro. Cha. 897.) 


the verge (2). Tenure in villenage, or by base tenure, is thus de- 


scribed by Britton : [a] Villenage eat tenure de demcince de ches- 
cun seigneur baille, a tener a son volunt fier villeines services de en- 
frrover al oftes le setgnior, et liveric fer verge et nient fier title de 
eacrit, ne fièr succession de heritage, dont garde de mariage ne au- 


feb 168. 


ters sérvices reals, come homage et relirfes, ne foïent des amnones 


de demeinee ne de villenage este demand. 


À le sencschal” (which we call a steward). Seneschallus is de- 


rived of sein, a house or place, and schalc, an officer or governor. 
Some say that sen is anancient word for justice, sods seneschallshould 
signifie officiarius justitie; and sème say that steward is derived of 
stewe (that is) a place, and ward, that signifieth a keeper, warden, 


or governor ; and others, that it is derived of sfede, that signifieth a 
place also, and ward, as it were the keeper or governor of that place. 

But it isa word of many sigmifications. In this place it sig- 
] nifieth an officer of justice, viz. a keeper of courts; &c. Fleta 


61. b. 


describeth the office and duty of this officer, at large most excel- 
lently : Provideat sibi dominus de seneschallo circumspiecto et fideë, 
viro firovido et discreto et gratioso, humili, pudico, pacifico, et mo- 
desto, qui in légibus consuetudinibusque provincia ct officio seneschal- 
cie se cognoscat, et jura domini sui in omnibus teneri affecter, quique 
subbalitvos domirii in suis errdribus et ambi guia sciat instruere et do- 


Vou. I. 


cere, 


(2) (See Note 409] 


Lib. 1. Cap. 19. Of Tenant per le Verge. Sect. 79: 
cere, guique cgenis jrarcere, ef qui nec firece vel fretio velit à tramite 
jue'iie deviarc, et ferversè judicare ; cujus officium est curias te- 
nerc manreiorum; et de subtractionibus consuctudini m, servitiorum, 
reddi uum, sectarum ad cur’, mercata, molendina domini et ad visus 
Sranchl ig’ aliarumque libertatum domino frertinentium inguirat, 
éo'c. The residue pertaining to his office is worth your reading at large. 
Every steward of courts is either by deed or without deed (1) ; for a 
man may be retaincd a steward to kcepe his court baron and leet al~ 
so belonging to the mannor without deed, and that reteyner shall con- 
tinue untill he be discharged. The lord of a mannor may make ad- 
mittances out of court and out of the mannor also (2), as at large ap- 
peareth in my Repcrts. 


Vide 4. Co. 
de Cop 


fo. 26, 27. 80. 


Sect. 79. 


T quay en divers seigniories et 

_4 mannors il y ad tiel custome, si 
liel tenant, que tient per custome, co- 
loit aliencr ses terres ou tenements, il 
poil surrender ses tenements ale baily, 
ou a le reere, ou a deux probes homes 
del seignioru, al use cestuy que acvera 
le terre, d’arer en fee simple, fee taile, 
ou pur terme de rie, &c. Et tout ceo 
ils presenteront al procheine court, et 
donque teluy, que acera la terre per 
copy de court roll, accra mesme la 


A NDalso in divers lordshipps and 
mannors there is this custome, 
viz. if such a tenant, which holdeth 
by custome, will alien his lands or 
tenements, he may surrender his 
tenements to the bailife, or to the 
recve, or to two honcst men of the 
same lordship, to the use of him 
which shall have the land, to have 
in fee simple, fee taile, or for terme 
of life &c. And they shall present 
all this at the next court, and then 
he, which shall have the land by copy 


terre solonque Ventent del surrender. 
. of court roll, shall have the same ae- 
cording to the intent of the sur- 
render. 


de Le bailie””’ This word bailie, as some say, commeth of the 

#rench word baylife, in Latin ballivus ; but in truth baily is 
an old Saxon word, and significth a safe keeper or protector, and 
baile or ballium is safe keeping or protection : and thereupon we say, 
when a man upon surety is delivered out of prison, ¢raditur in bal- 
lium, he is delivered into bayle, that is, into their safe keeping or 
protection from prison: and the shcrife that hath custodiam comi- 
tates is called dallivus, and the county balliva sua. 


Vide Lamb. expo- 
sities of Saxon a 


toris, 


“ Reve” is derived of the Saxon word gerefa or gereve ; and by 
contraction or rather corruption greve, or reve, and is in Latine 
hræfectus or fræfiositus. It signifies as much as afifiruator, a dis- 
poser or director, xs wood-reeve; sheepe-reve, shire-reeve, &c. where- 
of more shall be-said hereafter. Vide Æ/eza, lib. 2. cap. 67. where 
he treateth of the office of the bailife, and cap. 69. de officio prepio- 
siti, of the office of the reeve, and what belongeth of duty 
and right to either of them, which words are too long hereL 62. a. | 
to be inserted. Only this I will take out of him. Ballivus autem 
cujuscungue mancriesse debetin verbo verax, et in opere diligens et 
Jidelis, ac fro discreto afifiruatore cognitus filegiatus et electus, qui 

de 


ar lib. 2. ca. 67. 
69. 


. (1) (See Note 410.] (2) See ante 59. a. and note 6. there. 


Lib. 1. 


OfT'enant per le Verge. 


de communioribus legibus fro tanto officio sufficient” se cognoscat, ct 
quod sit ita justus, quod ob vindictam seu cupiditatem non querat 
wersus tenentes domini nec alios, Sc. Prefusitus, autem tanguam 
afhiruator et cultor optimus, &c. domino vel ejue sencechallo palam 
debct presentari, cui injungatur officium illud indilatè. Non ergo 
sit figer aut somnolentus, sed cfficaciter et continue commodum 
plomini adihisci nitatur et exarare, &c. the residue concerning both 
the offices being worthy your reading. 


.. “ A le bailie ou le reeve.” | Littleton intendeth into the hands of 
the lord by the hands of the bailiffe or the reeve. 


__“ Ou al deux probes homes del seigniorie.”’ The custome doth 
guide these surrenders out of court, and the custome must be pursued. 


Et tout cco ils firesenteront al procheine court, Sc.” By the 
surrender out of court, the copihold estate passeth to the lord under 
a secret condition, that it be presented at the next court according to 
the custome of the mannor. And therefore if after such a surrender, 
and before the next court, he that made the surrender dieth, yet the 
surrender standeth good (1); and if it be presented at the next 
court, Ce’ que use shall be admitted thereunto; but if it be not pre- 
sented at the next court according to the custome, then the surren- 
_der becometh void (2); and so was it cleerly holden Pasch, 14 


Elz. in the court of common pleas, which I my selfc heard. Ù 


Sect. 80. 


Sect. 80, 


Vid. 4 Co. 25. 
Kite and Quai. 
tin’s case. 


(4. Co. 29. BY 


INT issint est ascavotre, queen di- 
E vers seigniories, et dtcers ma- 
nors, sont plusors et divers customes 
en tielx cases, quant a prender tene- 
ments, et quant a pleder, ef quant as 
auters choses et customes a faire; et 
tout ceo que n’est pas encounter rea- 
son poit bien estre admitte et allow. 


“ 


‘ND so it is to be understood, 
that in divers lordships, and in 
divers mannors, there be many and 
divers customes in such cases, as to : 
take tenements, and as to plead, and 
as to other things and customes to 
be done; and whatsoever is not 
against reason may well be admitted 
and allowed. ' ‘ 


ONT plusore et divers customes.” This was cautiously set 


downe, for in respect of the variety of the customes in most 


mannors, it is not possible to set down any certainty, | anly this inci- 

dent inseparable every custome must have, viz. that it be consonant 
to reason, for how long soever it hath continued, if it be against rea- 
son, it is of noforce in law. 


“ Enconter reason.’ This is not to be understood of every un- 
jearned man’s reason, but of artificiall and legal reason warranted 
by authority of law: Lex est summa ratio. 


(1) [See Note 411] 


(2) See further as to the time of pre- a. Com. Dig. Copyhold, F. 10. 


(4. Co. 31. Cro, 
Cha. 230.) ‘‘. 


senting surrenders, Vin. Abr. Copyhold, Lx. 


x 


Sec 


Lib. 1, Cap. 10. 


Of Tenant per le Verge. 


Sect. 81. 82. 


Sect. 8}. 


T tiels tenants que teignant s0- 

lonque la custome d’un scignio- 
vie ou d’un manor, coment que ile ant 
estate d’enheritance solonque le cus- 
tome del seigniory ou manor, uncore 
pur ceo que ile n’ont ascun frank. 
tenement per le cours del common ley, 
ils sont appelles tenants per base 
tenure. 


“ Ile sontappelles tenants fer base tenure.” 


ND these tenants which hold 
ÇA according to the custome of a 
Jordship or mannor, albeit they have 
an estate of inberitance ng to 
the custome of the lordship or man- 
nor, yet because they have 
no freehold by the courec [ 42. b.] 
of the common law, they are called 
tenants by base tenure. 


Of this sufficient hath been spoken before. 


Sect. 82. 


T divers diversities y sont peren- 

ter tenant a volunt, que est eins 

per lease son lessor per le course del 
common ley, ettenant salonque le cus- 
tome del manor en le forme acantdit, 
Car tenant a volunt solonque custom 
puit aver estate d’enheritance (come 
est avantdit) al volunt le seignior, 
solonque le custome et usage del ma- 
nor. des si home ad terres ou tene- 
ments, queux ne sont deins til manger. 
ou seigniorie ou tiel custome. ad este 
use en le forme avantdit, eb voile les- 
ser. ticls terres ou tenements aun uu- 


‘ter, a aver et tener @ lay eb a ses 


heires a le voluni le lessor, ceux pu- 
rolx (a les heires de le lessee) sont 
eoids. Car en cest case si le lessee 
devie, et son heire enter, le lessor 
avera bon action de trespas envers 


luy; mes nemy issint envers. l’heirele and 


tenant per le custome en ascun cas, 
€c. pur ceo que le custome de le ma- 


nor enascyn cas luy puit aide de bar 


rer son seignior en action de tres- 


passe, Se, 





NB there are divers diversities 
A between tenant at will, which is 

in by lease of his lessor by the course 

of the eammon law, and tenant ac- 

cording to the custome of the manor 

in forme aforesaid. For tenant at 

will according to the custome may 

have an estate of inheritance (as is 

aforesaid) at the will of the lord, ae- 

cording ta the custome and usage af 
the manex. Butifa man bath landa 
or teucmçnis, which be not within 
such a mannor as lordship where 

such a custome hath beene used in 
forme aforesaid, and will let sueb 
lands ar tenements to anather,tohave 

and to hokd to Lim and to his heires. 
at the will of the lessor, these words 

(to the heires of the lessee) are void. 

For in this, case if the leasee dieth, 

his heire enter, the lessor shall 

have a good action of trespagse 

agamet him; beé not so againat the 

héire of tenant by the custome in 

any case, &c. for that the castomc 

of the mannor in some case may aid 

him to barre his lord in an action of 
trespasse, &c. 


EMANT a velunt solonque le custom fruit aver estate d'en- 
* herigance, Gir.” Here nnte that Littleton alloweth, that 


by the custome of the manor the copiholder hath an inheritance, and 
consequently the lord cannot put him out without cause. 


ce Me 


Lib. 1. Of Tenant per le Verge. Sect. 83, 84. 


«Mga si home, bc. yatle lesser terres ou tenements q us auicra aver 
et tener a luy et ses heires a uolunt le leasor, ceux fiarola (a les heires 
de le lessee_) sont voides. Caren cest cage si le leaece deuie, et son heire 
enter, le lessor avera action de treshasse envers luy,&dc. By whichit 19 = 
is proved, that by the death of the legsee thé lease is absolutely de- 3R.: 
termined ; which is proved by this, that if the heire enter the lessor 7 
shall have an action of trespasse, guare vi et armies, before any entry 
made by the lessor. 


d 68. a. 1 “ Pur eco que le custome de le manor en ascyn case luy fruit 
"* "4 aider de barrer san seigniar en action de trasfasse, 6c.” Here- 
by it appeareth, that by the ppinion af Littleton the lord against 
the custome of the manor cannot oust the copiholder. 


Sect. 83. 


TEM, l’un tenant per te custome LSO, the one tenant by the 
en ascuns lieux doit repairer et eustome in some places ought ta 
susteiner ses measons,et Vauter tenunt repaire and uphold his houses, and 


a volunt nemy. the other tenant at will ought not. 
“ ER le custome.” For what a copiholder may or ought to doe, fa] Bracton, 


or not doe, the custome of the manor [a] must direct it, for [4] Vid.4. Co. 
consuetudo manerié cet observanda. [b] But if there benocustometo GE ton. 
the contrary, wast either permissive (1) or voluntary of a copiholder holds. 
isa forfeiture of his copihold (2). 


Sect. 84. 


LE? Vun tenant per le custome Ate: the one tenant by the 
ferra fealtie, et Vauter nemy. Et custome shall do fealty, and the 
plusors auters diversities y sont peren- other not. And many other diver- 


ter eux. sities there be betweene them. 
“6 "UN, tenant fer le custome ferra fealtie,et l'auter nemy.” And Vide Seet. 133, 


the doing of fealty by a copiholder, proveth that a copi- 

holder, s0 long as he observes the custome of the manor and payeth 
his services, hath a fixedestate. For tenant at will, that may be put 
out at pleasure, shall not doe fealty. For to what end should a man 
sweare to be faithful and true to his lord, and should beare faith to 
him which he claimeth to hold of him, and that lawfully he shall doe 
his customes and services, &c. when he hath no certaine estate, but 
may be put out at the pleasure of the lessor, or he himselfe may de- 
termine it at his pleasure. Of these kind of customary tenants, and 
of mahy things concerning them, you may read more in the Fourth 
| Booke 


(Post. 98, %- 


(1) (See Note 412.} (2) [See Note 413.] 


Lib. 1. Cap. 10. 


4. Co. 31,35, 
ake 


Of Tenant per le Vergé. 


Booke of my Reports, fol. 21, 22, 23, &c. Thus much, as I have 
here set downe, may suffice, for the understanding of such cases and 


Sect. 84 


epinions as Lirtleton hath expressed (3). 
Finis Libri Primi. 


(3) See further on the subject of copyhed 
estates Kitchin on Courts, Coke’s Copy- 
holder and the Supplement, the book inti- 
tuled the Surveior's Dialogue, Calthorp’s 
reading on Lord and Copyholder, Hughes 


on Original Writs 247. to 259. the ttle 
Cepyhold in the Abridgements, the Lex 
Custumaria, and the several other treatises 
on cepyhold law, particularly thpse by 
Shepherd and Nelson. 


F64. ad 


THE 


SECOND BOOK 


OF THE Lo 4 


FIRST PART 


OF THE 
INSTITUTES 


OF THE 


LAWS OF ENGLAND. 





Chap. I. 


Homage. 


Sect. 85. 


en ed 


OMAGE est le pluis honorable 
service, et pluis humble service 
de reverence, que franktenant puit 
Jaire a son seignior. Car quant le 
tenant ferra homage a son seignior,il 
serra discinct, et son test discover, et 
son seignior seera, et le tenant genu- 
lera devant luy sur ambideux genues, 
et tiendra ses maines extendes et 
joyntes ensemble enter les maines le 
seignior, et issint dirra : Jeo deveigne 
costre home (1) de cest jour en avant 
dé vie et de member, el de terrene 
honor (2), et a vous serra foiall et 
loiall, et foy a vous portera des tene- 
ments que jeo cluime de tener devous, 
salce lu foy qué jeo doy a nostre 
seignior le roy; et donques le seignior 
tssint seyant luy busera. 


OMAGE is the most ho- 

norable service, and most hum- 
ble service of reverence, that a 
franktenant may do to his lord. For 
when the tenant shall make homage 
to his lord, he shall be ungirt, and 
his head uncovered, and his lord 
shall sit, and the tenant shall kneele 
before him on both his knees, and 
hold his hands joyntly together be- 
tweene the hands of his lord, and 
shall say thus: I become your man 
from this day forward of life and 
limbe, and of earthly worship, and 
unto you shall be true and faithfull, 
and beare to you faith for the tene- 
ments that I claime to hold of you, 
saving the faith that I owe unto our 
soveraigne lord the king; and then 
the lord so sitting shall kisse him (3). 


PUR author having taught us in his former booke the several 


| distinct estates of lands and tenements as most necessary to be 
knowen, forthe understanding of these two other bookes, doth in this 


second book treat of the tenures (1) and services whereby the said ~ 


(1) [Bee Note 1.) 
64. b. 
(1) [See Note 2.]} 
(2) The words de wie et membre et de 
ferrene honor are not in L. and M. but the 


lands 


Roh. and subsequent editions haye them. 
(3) Vid. in Rot. Parl. 18 H. 6. n. 58. a 
special act of parliament to excuse the kissing 
in the case of homage made to the king by 
reason of pertilence. Hal. MSS. | 


Lib.2. Cap. 1. Of Homage. Sect. 85. 


lands and tenements be helden ; which he divideth into twelve parts, 
viz. Homege, fealty, Escuage, Knight Service, Socage, Frankal- 
moigne, Homage Auncestrell, Grand Serjeanty, Petit Serjeanty, 
Tenure in Burgage, in Vitenage, and into Rents. Wherein his 
method is most excellent ; for he beginneth with Homage, because it 

(Co. sn. is the most humble service of reverence, expressing the duty of the 
tenant to his lord, and the affectionate love and protection of the 
lord towards his tenant, as hereafter shall appeare. Secondly, 
Fealty, a sacred service, expressing by oath his fidelity to his’ 6 4. b. 7 
Jord. : 

Thirdly, Escuage which is servitium scuti, the service of the 
shield. 

Fourthly, Knights service, for the defence of the realme against 
outward hostility and invasions, which the better might be effected, 
if such duty fidelity and love were betweene lords and tenants, as 
ought to be, and as the law expecteth. 

Fiftly, Socage, the service of the plough, aptly placed next knights 
service, for that the ploughman maketh the best souldier, as shall 
appeare in his proper place. 

Sixtly, Frankalmoigne, service due to Almighty God, placed to- 
wards the middest for two causes: first, for that the middest is the 
most worthy and most honourable place: and secondly, because the 
first five preceding tenures and services, and the other sixe subse- 
quent, must all become presperous and usefull, by reason of God’s 
true religion and service; for Nunquam frosfieré succedunt rea 
Aumane, ubi negliguntur divine. Wherein I would have our student 
follow the advice given in these ancient verses, for the good spend- 
ing of the day; _ 


Sex horas somno, totidem des legibus æquis. 
. Quatuor orabis, des ehulisque duas. 
Quod supcrest ultrô sacris largire camenis. 


Seventhly, Homage auncestrell, ancient families enjoying, with 
their blood, the ancient inheritance of their forefathers, as a great 
‘blessing of the Almighty. 

8. and 9. Serjeanty grand et fretit, due tothe king only, to whom 
the highest and most eminent honor, ligeance, and reverence of all 
kinde is due; -which hath two notable effects. First, rmperii majestas 
vat tuiclæ salue, according to the old rule; and secondly, it is an as- 
sured means of long continuance of houses and families in prosperous 
estate, whereof our author speaketh in the Chapter before. 

10. Then followeth the tenure of Burgage, of ancient burghes and 
cities, &c. which are to be supported for the honour of the king, 
and for the maintenance of trade and traffique, the life of all com- 
monwealths, especially of islands. 

11. Villenage, for the performance of Servi ice, yet necessary ser- 
vice for the clensing of cities, boroughes, mannors, &c. and for the 
better manuring of arrable grounds, and increase of husbandry. 

12. And lastly, tenure by rents, which are called vivi redditus, 
because the lords and owners thereof do live by them; which they 
shall enjoy the better, if trade and traffique be maintained, and our 
native commodities, which are rich and necessary, holden up and 
saleable at a reasonable value. And now understanding his method, 
fet us peruse our author’s words, 

, : And 


Lib. 2. Of Homage. Sect. 85. 


And as our author beganne his first booke with fee simple, which 
is the most principall and worthiest estate, so he beginneth his 
second booke with homage, which is the most honourable and . 
humble service. 


“ Homage,” is derived of [a] homo; and it is called homage, be- fe] Glanvik 
cause when he doth this service, he saith, Jeo deveigne vostre home. Bret fo. Le 80. 
And in English homage is called manhood, so as the manhood of his 172,173. ~ 
tenant and the homage of his tenant is all one. Mutua quidem debet Fle bt Se 16. 
esse dominii et homagii fidelitatis connexcio, ita quéd quantum homo Homage, et L 5. 
debet domino ex homagio, tantum illi debet dominus ex dominio pra- “+? 
ter solam reverentiam. 


«* Foyal et loyal.” These words are of great extent, for they 
extend to the observation of the lord’s counsell in whatsoever is 
honest and profitable. [6] Omnis homo debet fidem domino suo de [6] Lib Rub. 
vité et membris suis, et terreno honore, et observatione consiltt sui 
her honestum et utile (comprehended under these words foyal et 
loyal ) salud fide Deo et terra firincifi. 


“ Service.” [c] Seruitiuminlege Anglieregulariteraccifitur [¢]2 H.46- 

[65 . a. ] fro servitio, quod fier tenentes dominis suis debetur ratione 

feodi sui. But servitium est dufilex; sfitrituale, whereof more shall 

be said in the Chapter of Frankalmoigne; et temporale, whereof 

our author here treateth. And he beginneth with homage, first, 

because it is most honourable, for honor filus est in honorante, quam 

in honorato. 2. It is filuis humble de reverence, and both of these 

for five causes on the part of the tenant. First, thetenant whenhe  Gianvil et Mir. 

doth his homage is discinctus, disarmed or unguarded. Secondly, "Pr 

nudo cafiite, bare-headed. Thirdly, ad fiedes domini super genua 

pfrrojectus. Fourthly, ambas manus juncias inter manus domini for- 

rigit. Fiftly, fer verba omni suffidici veneratione flena, he saith, 

Jeo deveigne vostre home, &c. And for three causes on the part of 

the lord. First, the lord doth sit. Secondly, he incloseth his 

tenants hands betweene his owne. Thirdly, the lord sitting kisseth 

the tenant. Prudent antiquity did, for the more solemnity and 

better memory and observation of that which is to bee done, ex- 

presse substances under ceremonies. 


. Nil sine prudenti fectt ratione vetustas. 


“Jeo deveigne vostre home de vie et de member.” And therefore 
he is discinctus, for that he must never be armed against, or opposite . nn fa. se. 
to his lord, but both life and member must be ready for the lawfull Britton, RE 173.0. 
ace 


defence of his lord. cap. 18. lib. 3. 


2. “ De terrene honor. Expressed by kneeling at the feet of 
his lord. | 
3. Debet quidem tenens manus suas utrasque fonere inter manue 
ulrasgue dominé qui, fier quod significatur ex parte dominé firotectio 
defensio et warrantia, et ex farte tenentis reverentia et subjectio. 
So as the holding up of the tenant’s hands betokeneth reverence and 
subjection, and the lord’s inclosing ef his tenant’s hands between his 
owne betokencth protection and defence. os 
4.‘ Re 
Vou. I. 25 


Lib. 2. Cap. 1. | Of Homage. Sect. 85. 


4,“ Et a vous serra foyal et loyal, et foy a vous fortera, &'c.” 
This faith, fides, or fedus ferfetuum, this perpetual! league between 
the lord and the tenant is expressed by the lord’s kissing of the 

peter tenant. And some say, that fedus dicitur à fide, quia fides inter- 
fonitur. And so firme and strong was this league between them, 
that by the ancient law of England, nihil facere potest tencns propter 
obfigationem homagii, quod vertatur domino ad exheredationem, vet 
aliam atrocem injuriam. Nec dominus tenensi é converso. Quod si 
JSecerint, dissolvitur et extinguitur homagium omniné et homagii con- 
nexto et obligatio, et erit inde justum judicium cam venerit contra 
homagium et fdclitatis sacramentum, quôd in eo in quo delinguunt 
funiantur, s. in fpersond domini, quûd amittat dominium, et in fier- 
eond tenentis, quod amittat tenementum. 


“ Dee tenements queux jeo claime a tener de vous.” Britton 

Co) re ou saith, that [a ] in doing of homage he must name the lands or tene- 

Bract. ubi pre. ments for which he doth homage in certaintie ; and the reason is, 

Gr un ne in cafitione homagii contingat dominum fier negligentiam decifi 
Dlr. cap. 8. de vel fer errorem. 

For the better understanding of that which shall be said hereafter, 

i is to be knowne, that first, there is no land in Engiand in the 

hands of any subject (as it hath been said) but it is holden of some 

lord by some kind of service, as partly hath been touched before KW). 


(2) 18 E- 3.35. Secondly, all the lands [6] within this realme were originally de- 
48 E. & 6. rived from the crowne, and therefore the king is sovereigne lord, or 
6H. 7. 1% lord paramont, either mediate or immediate of all and every parcell 


of land within the realme (2). 

Thirdly, that in ancient time lords upon the creation of their 
tenures did not onely reserve rents, services, and profit, &c. for 
which they might distreine and have other remedy, but also tooke 
an hamble submission of his tenant by promise and oath (for to 
homage fealty is incident), to be true and faithfull to him for the 
tenements holden of him, which submission is called homage and 
fealty, according to the tenure reserved. 


Gianvil: Hb. 9.0. Le “ Salve le foy que jeo doy a noetre setgnior le roy.” Both 


Fes: ° “° because there is homagium Ægeum, which is due to the king onely, 

Para" and also because he is sovereigne lord over all (8). ’ 

Inter Inga. I have seene an ancient record in nzo 6. Edw. 1. in these words. 

anno 6 E. 1. Michael de North, qui sequitur prorege, queritur, quod cum dominus 
in Thee rex ratione regie dignitatie et corone eue tale habeat firivilegium 


quèd nullus in regno suo de aliquo qui sit in regno Anglia alicui 
.homagium facere debeat, vel aliquis hujusmodi homagium ab alique 
recifiere debeat, nisi facta mentione de homagio domino regi debifo 
cidem domino regi fideliter observand’ Waltcrius Exon’ efiscofius,in 
contemfitu dominiregis,et ad manifestam quoad privil:giumpredictum 
éfisius domini regis exheredationem, et ad damnum et dedecus ifisiue 
domini regie ad valentiam decem mill’ librarum, de Henrico de 
Pomeray, Thomé de Kanc’, Johanne de Bello Prato, Laurentio filio 
Ric’ Johanne le Soer, Willielmode Alex’, Eudone de Tranael, 65.b 
Rogero le Gros, Johanne le Lunge, Rado’ de Bevill, GuidoneL ° J 


Novant, Willielmo de Rouskerrek, et Hen. Cannel, accepit oer 
° v 
(1) [See Note 3.) . (3) [See Note 4] 
(2) See ante fol. 64, a: note 1. and fol. 2. b. 
note 


Lib. 2. Of Homage. 


visie contra privilegium predict’, nulla facfé mentione de homagio 


et fdelitate domino regi debitis. And judgement in the end was 
given against the said bishop. 


Roy.” Our ancestors the Sarons termed him Coning or Cyning, 
a name signifying power and skill, which by way of contraction we 
now call King. This name the Sarons with a small alteration had 
from the Brittaines, who called him Koningh or Konincke. In 
French he is called Roy, in Italian Re, in Shanish Rey, all de- 
rived from the Latine ( Rex), of the true signification whereof you 
shall read [d] plentiful matter in our old bookes. 

So as homage is divided, first, in homagium ligeum, et non 
ligeum (1). 

Second, In homagium antecessorium, et non antecessorium (2). 
It is here necessary to be knowne what tenant, that holdeth by ho- 


mage, shall dohomage. [e] [tem videndum, quis potest homagium: 


facere. Sciendum est, quod quilibet liber homo, tam masculus quam 
femina, elericue et laicus, major et minor ; dum tamen elects in 
efiscofioe poet consecrationem homagium non faciant, quicquid fece- 
rint ante, sed tantim fidelitatem (3). Conventus autem homagium 
non faciet de jure, sicut nec abbas, nec firior, ed quôd teneni no- 
mine alieno, ecilicet nomine ecclesiarum. 

[#g] One within the age of 21 yeares may doe homage ; but Brac- 
ton saith he cannot doe fealtie, because in daing of fealty he ought 
to be sworne, which an infant cannot be (4). But some opinions be 
in our bookes to the contrary, viz. that an infant shall doe fealtie ; 
but I take it to be meant of homage, and herewith [4] agreeth 
Britton, who saith, ef tout soit que enfant deine age fait homage, 
fur ceo ne volons nous my que il face serement de fealtie, jeaque a 
taunt que il soit de filcine age ; et tout soit ceo comon dit del people 
gue fait de enfant fait deins age ne soit fait my a tener estable. Vo- 
lons neque dent, que chescun home et chescun feme, de quel age que 
tle soient, facent homage a lour scigniour solonque l'estatut de la 
grand charter. 

Glanvill saith, [5] women shall not do homage; but Littleton 
saith that a woman shall doe homage, but she shall not say, Jeo de- 
veigne vosire fence, but Jeo face à vous homage ; and so is Glanvill 
to he understood, that she shall not doe compleate homage. 
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Baton, ubi supra. 


*  Mirroc,ca.-1. acct. $e, 


ME: si ou abbe, ou un pryor, ou 
auter home de religion, ferra 


homage a son seignior, il ne dirra, Jeo 
devcigne vostre home, &c. pur ceo que 
ilad luy professe pur estre tuntsolement 
lehome de Dieu. Mesil dirra issint : 


Jeo 
(3 
2) That is, auncestrel and not auncestrel, 
asto which see post. 109. b. 


(3) Homage done the king by a bishop salve 


See note $. in 65. a. 


Bu if an abbot, ora pryor, or |,’ 
other man of religion, ghall doe : 
homage to his lord, he shall not say, , 
I become your man, &c. for that he | 


hath professed himselfe to be onely 
the man of God. But he shall say thus: 
I doe 


suo ordine. M. Paris 101. Hal. M8S.—See 


what is said by lord Coke infra. 
(4) [See Note 5.] 


Lib. 2. Cap. 1. 


Jeo vous face homage, et a vous serra 
foial et loial, et foy a vous portera 
des tenements que jeo teigne de vous, 
saboe la foy que jeo doy a nostre 


seignior Le roy. 
Gienvil. Eb. 
rt 


Of Homage. 
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I do homage unto you, and to you I 
shall be true and faithfull, and faith 
to you beare for the tenements which 
I hold of you, saving the faith which 
I doe owe unto our lord the king. 


O man of religion when [k] he doth homage shall say, Jeo de- 
veigne vostre home ; because he hath professed himselfe the 


Breeton, cap. os. man of God ; yet shall he doe homage, and shall say, [/] Jeo face 


a vous homage, et à vous serra foyall et loyall, &c. 
that here religion is taken largely, for it extends not only to regular 


And note, 


persons, as abbots and the like, but also to all ecclesiasticall per- 
sons, as bishops, deanes, or any other sole ecclesiasticall body poli- 
tike; and soit is the use at this day, which also appeares in our old 


books. 


And it is to be observed, that in eld bookes and records, the ho- 
mage which a bishop, abbot or other man of religion doth, is called 
fealty, for that it wanteth these words (Jeo deveigne vostre home.) 
But yet in judgement of law it is homage, because he saith, I doe 
you homage, &c. and so of a woman. 


Sect. 87. 


TEM, si feme sole ferra homage 

a son seignior, el ne dirra, Jeo de- 
weigne vostre feme ; pur ceo que 
n’est convenient que feme dirra, que il 
deviendra feme a ascun home, fors- 
que a sa baron, quant el est espouse. 
Mes el dirra, Jeo face a vous homage, 
et a vous serra foal et loial, et foy a 
vous portera des tenements que jeo 
teigne de vous, salve la foy que jeo 


doy a nostre seignior le roy. 

[mn] Por like pew “ Pur cee que n’est convenient, ic.” 
euns ab her eonve- 

"ni . 

Libres, shall be observed hereafter. 

me. 4 M7. 1s. conventens est considerandtum. 

36 7.9. licitum (1). 


Sect. 88. 


TEM, home puit veier un bone 
note en AJ. 15 E. 5. lou un home 

et sa seme fierent homage et fealty en 
le 


(1) [See Note 6.] 
(2) In the Rohan edition, and in those of 


[66. a.] 


LSO, if a woman sole shall doe 
homage, she shal not say, I 
become your woman ; for it is not 
fitting that a woman should say, 
that she will become a woman to any 
man, but to her husband, when she 
is marricd. But she shall say, I do 
to you homage, and to you shall be 
faithfull and true, and faith to you 
shall bear for the tenements I hold 
of you, saving the faith I owe to our 
soveraigne lord the king. 


By this it appeareth, [m] 


that ergumentum ab inconvenienti flurimum valet in lege, as often 


Non solum quod licet sed quid est 
Nihil quod est inconveniens, est 


(2.) 


ASS a man may see a good 
note in M. 15 E. 3. where a 
man and his wife did homage and 

fealtie 


Pynson and Redman, this Section is trans- 
posed to the Chapter of Fealty. 


Lib. 2. 


le common banke, quel est escrie en 
tiel forme. Nota, que I. Leukner et 
Elizabeth sa feme ficrent homage a 
W. Thorpe en cest maner: l’un et 
Pauter tiendront jointment lour mains 
enter les mains W.'T. et le baron dit 
en cest forme : Nous vous ferromus 
homage, ct foy a vous porterons pur 
les tenemenis que nous teignomus de 
A. votre conusor, que a cous ad 
graunt nostre services en B. ef C. et 
autres villes,&c. encountretouts gents, 
saloe la foy que nous devons a nostre 
seignior le roy, et a ses heires, et a 
nostre auters seigniors: et l’un et 
Pautre luy baseront. Et puis ils 
Jicrent fealtie, et Vun et l’auter tyen- 
dront lour mains sur un livre, et le 
baron dit les parolx, et ambideux 
baseront le livre. 


[à this [n] record three things are to be observed. 
1. How necessary and profitable records and observations are, 
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fealtie in the common place, which 
is written inthis forme. Note, that 
I. Lewkner and Eliz. his wife did 
homage to W. Thorpe in this man- 
ner: the one and the other held 
their hands joyntly betweene the 
hands of W. T. and the husband 
saith in this forme: We doe to you 
homage, and faith to you shall 
beare for the tenements which we 
hold of À. your conusor, who hath 
granted to you our services in B. 
and C. and other townes, &c. against 
all nations (3), saving the faith 
which we owe to our lord the king, 
and to his heires, and to our other 
lords, and both the one and the 
other kissed him. And after they 
did fealtie, and both of them hold 
their hands upon the booke, and the 
husband said the words, and both 
kissed the booke. 


‘[n] Mich. 
15 E. 3. tit. 
Avowrie 109. 


albeit they were not published in print ; for at the time when Liéétle- 


_ ton wrote, this record was not printed. 


2. That the husband and wife doing homage, the husband shall 
speake the words for them both, viz. We doe to you homage, &c. 
3. That the homage which the husband and wife do, is the very 


homage which the wife should doe alone. But this joint homage 
* done by the husband and wife, is intended to be before issue had be- 
tween them, whereof more shall be sayd hereafter. And it is to be 
observed, that very few cases ruled or resolved in the reigne of Ed- 


[66 b.] 


ward the third, but the same or the like had been ruled or 
resolved in the raignes of Zdward the second, Edward the 


Hill. 17 E. 2. 


first, or before, as for example for warrant hereof, vide Hill. 17 Æ. 2. Roe. Part. &e. 


Rot. Parl. &c. 


° Sect. 


OTA, si un home ad several 
tenancies, queux il tient de seve- 

ral seigniors, scilicet, chescun tenancy, 
per homage; donque quant il fait 
homage a un des seigniors, il dirra en 
le fine de son homage fait, Sulve la 
Joy que jeo doy a nostre scignior le 

roy, et a mes auters seigniors (1). 


(3) [See Note 7.] 


89. 


OTE, if a man hath severall 
tenancies, which he holdeth of 
severall lords, that is to say, every 
tenancy by homage; then when he 
doth homage to one of his lords, he 
shall say in the end of his homage 
done, Saving the faith which I owe 
to our lord the king, and to my other 


lords. 
« Kg 


(1) [See Note 8.] 


Lih.2. Cap. 1. 


OF Homage. 


Sect. 90. 


“ Ee a mes auters acigniours.” This saving for other lords is 
good for explanation, albeit the homage is referred onely to the tene- 
ments which he holdeth of him to whom he doth the homage. 


Sect. 90. 


TOTA, que sul ferra 

oN mes ticl que ad estale en fee 
simple, ou en fee taile, et san droit 
demeone, ou en droit d’un auter. Car 
à est un maxime en ley, que il que ad 
estate forsque pur terme de vie, ne 
Serra homage, ne prendra homage. 
Car si feme ad terres ou tenements en 
fee simple, ou en fee taile, queux il 
tient de son scdguior per homage, ct 
prent baron, et ant issue, donque le 
baron en la vie la feme ferra ho- 
mage (2), pur ceo que Ü ad title 
@aver les tenemenis per le curtesie 
@Engleerre s’il eurvesquist la feme, 
et auxy il tient en droit de sa feme. 
Mes sila feme devy devant homage 
fait per le baron en la vie sa feme, 
et Le baron soy tient cins come tenant 
per le curtesie, donques il ne ferra 
homage a son seignior, pur ceo que 
il adonque n’ad estate forsque pur 
terme de vie. 


Plus serra dit de homage en le 
tenure per homage auncestrel. 


N droit d'un auter.” 


OTE, none shal do homage 

but such as have an estate in 
fee simple, or fee taile, in his owne 
right, er in the right of another. 
For it is a maxime in law, that he 
whieh hath an estate but for terme 
of life, shal neither do homage or 
take homage. For if a woman hath 
lands or tenements in fee simple, or 
in fee taile, which she holdeth of 
her lord by homage, and taketh 
husband, and have issue, then the 
husband in the life of the wife shall 
doe homage, because he hath title 
to have the tenements by the curtesie 
of England if he surviveth his wife, 
and also he holdeth in right of his 
wife. But if the wife dies before 
homage done by the husband in the 
life of his wife, and the husband 
holdeth himselfe in as tenant by the 
curtesie, then he shall not doe hom- 
age to his lord, because he then hath 
an estate but for terme of life. 

More shall be said of hom 

tho tenure of homage ancestrell. 


As the husband and wife in the 


right of his wife, the bishop in right of his bishopricke, &c. 





the abbot or prior in right of his monastery, &c. But no 
) $88.6. de . 
tie Br. 15. corporation aggregate of many persons capable, [7] be the same ec- 
ei clesiasticall or temporall, can doe homage, as a deane and chapter, 
10 Co. 51 


maior and commonalty, and such like, albeit they be seised in fee of 
lands holden by homage, yet shall not they doe homage. And the 
reason is, because that homage must be done in person, and a corpo- 
ration aggregate of many cannot appeare in persan ; for albeit the bo- 

' dies naturall, whereupon the body politique consists, may be seene, 
yet the bodie politique or corporate itselfe cannot be seene, nor doe 
any act but by atturney, and homage must ever be done in person, &c. 
(3) And albeit an abbot and covent is a corporation aggre- 
gate of many, yet because the covent are all dead persons in [67. a.] 
law, the abbot alone in nature of a sole corporation shall doe 


homuge. 
6 Un 


(2) (See Note 9.] (3) 2. E. 3. 10. Accerd. Hal. MSS. 


Lib. 2 . Of Homage. 


“Un maxime en ley.” A maxime is a proposition, te be of all 
men-confessed and granted withoat proofe, argument, or discourse. 
Contra negantem princtfia nun eat disputendum. But of this some- 
what hath beene said before. 


“Il que ad estate forsque fur terme de vie.” [g] A parson or vie 
car ofa church, that hath a qualified fee, [r] and yet to many ia- 
tents upon the matter but an estate for life, can neither receive (1) ho- 
mage nor do homage, as a bishop, an abbot, or any such like, that 
hath a fee absolute, may. [+] So if a man and his wife be seised 
in fee of a seigniorie in the right of his wife, the husband shall not re- 
ceive homage alone, but he and his wife together. [7] But if the 
husband in that case hath issue by his wife, then he shall receive ho- 
mage alone during te life of his wife; and the reason is, because 
he by having of issue is intitled to an estate for terme of his owne 
life, in his owne right, and yet is seised in fee. in the right of his 
wife, so as he is not a bare tenant for life. But if his wife dye, then 
he hath onely but an estate for life, and then he cannot receive ho- 
mage. Yet tenant for life or years of a seigniory [u] shall have 
ward, mariage, and reliefe, and shall suppose that the tenant died in 
the fealty ofthe pl. [x] Fieri poseunt homagia libero homint tam 
masculo quam famine, tam majors quèm minori, tam clerico quam 
laico. 


Sect. 90. 


(Aste 10. by 
‘ost. 343. ae 


133. 
13 E. 3. gard. 39. 


22 E- S. gofd. 4. [1 Stanvik Hb. 9. ep 3 3E.S.7% GES1% @E.S.41. 135.6. AvoWre 3). 3 H.6.12. 


73.43% ¥. MN. B. 357 


“ Et ount ieque, dongue le baron en la vie la feme ferra homage.” 
The reason hereof is rendred before, and also that after the death of 
his wife he being but a bare tenant for life shall doe no homage ; 
for regularly it is true, that he that cannot receive homage in re- 
spect of the weaknesse of his estate in the seigniory, shall not doe ho- 
mage, if he hath a like estate in the tenancy. 

If a man hold of the king, and hath issue divers daughters, and 
dyeth, the king shall have homage of every one of these daughters. 
And this [a] appeareth by the statute De Hibcrnié anno 14 H. 3.to 
be the common law ; for that act saith, Jn regno nosiro Anglie tulie 
est lex et consuctudo, quûd si quis tenuerit de nobis in capite, et ha- 
buerit filas hercdes, ifiso fatre defuncto, antecessores nostri habue- 
runt et sempcr nos habuimus et cefimus homagium de omnibus hu- 
jusmodi filiabus, et singule earum tenerent de nobis in cafite in hoe 
case. And therefore where by the [6] statute De Prerogativd 
Regis, it is provided, 9% una hereditas, Ec. that is but an affirmance 
of the common law. [c] But this is to be understood where the co- 
heirs be of full age ; for if they.be within age and in ward to the king, 
Primogenita tantèm faciet homagium fro se et sororibua suis, ct alia 
sorores, cum ad étatem fiervencrint, facient servitia domints feodo- 
rum fer manum frimcgenite. [d] And therefore ifa man hold of a 


common person by the service of homage, and hath issue divers 3 


daughters and dyeth, the eldest daughter onely shall do homage for her 
and all her sisters. And this appeareth alsoby the statute of Hibernia. 
Primogenitatantüm faciet homagium domino fro se et omnibus sorori- 
bus suis. And the reasonis there rendred afterward, Quéa omnes sorores 

sunt 


\ 


(1) [See Note 10] (2) [See Note 11.) 


Lib. 2. : Cap. 1. 


€ F. N. B. 168. 
è li E.3 
Avowr 101. 
GE. 3. 23. 
Vis 
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SEZ 
OS are 187. 


Of Homage. 


sunt quasi unus heres de und hereditate. [ce] But if the coparceners 
iu that case make partition, then every one shall doe homage, be- 
cause now it is not una sed diversa hereditas. [f ] Andso it is if 
one make a feoffment in fee (which 1s a partition in law for 


that part) the feoffee shall doe homage, for every tenant in [67. b.] 


common shall doe severall services. And it hath been adjudged [g] 
in our bookes, that if the eldest coparcener doe homage to the lord, 
and afterward the younger sister maketh a feoffment in fee of her 
part, the lord shall have homage for the part of the younger sister ; 
for that which was una hereditas, one inheritance by law, by the 
alienation, which is her act, is (as hath beene said) divided and be- 
come in grosse, and the coparcenary defeated. 

But if a tenant infeoffe divers men in fee joyntly, [A] all these 
jointenants shall joyntly doe their homage, and their fealty also. 
[é] If homage be due by the tenant, and he maketh a feoffment in 
fee, the feoffor shall not doe homage ; because albeit he is supposed 
to be tenant in some cases, quant al avowric, yet the feoffee is very 
tenant, and homage shall ever be done by the very tenant ; but that 
very tenant needeth not tobe very tenant of the land, and therefore 
the mesne because he is very tenant to the lord paramount (though 
he be not tenant of the land) shall doe homage. And soit is of the 
disseisee, and of tenant in taile, after a feoffment in fee, for in that 
case the donee is very tenant to the donor. 

If a tenant that haldeth by homage maketh a feoffment in fee of 
part, [£] that feoffee shall doe homage, and so shall every feoffee of 
what part soever. 

If there be two coparceners or jointenants of a seigniory, if the 
tenant doth homage and fealty to one of them, [/] he shall be ex- 
cused against the other. 

lf homage be parcell of a tenure, it is a presumption that the 
tenure is by knights service, unlesse the contrary be proved, but of 
itselfe it maketh not knights service. And yet by custome the heire 
of him that holds by homage onely may be in ward. 

More shall be said of homage in the title of Homage Ances- 
trell (1). 


(1) [See Note 13] 


Car. 


Sect. 9 


Lib. 2. 


a 


Cuap., 2. 


Pen idem est quod fidelitas 
en Latin. Et quant franktenant 
ferra feallie a son scignior, il tiendra 
sa maine dexter sur un livre, et dirra 
issini : Ceo oyes vous, mon seignior, 
que jeo a vous serra foyal et loyal, 
et foy a vous portera des tenements 
que jeo claime a tener de vous, et que 
loialment a vous ferra les customes et 
services queux faire a vous doy, as 
termes assignes, sicome moy aide Dien 
ef ses Saints; et basera leliecre. Mes 
ine genulera quant il fait fealty, ne 
Serra tiel humble reverence come 
avant est dit en homage. 


Of Fealfie. 


Fealty. 


Sect. 91. 


Sect. 91. 


EALTY is the same that fide 

litas is in Latine. And when a 
freehelder doth fealty to his lord, he 
shal hold his right hand upon a 
booke, and shall say thus: Know ye 
this, my lord, thatI shall be faithfull | 
and true unto you, and faith to you 
shall beare for the lands which I 
claime to hold of you, and that I 
shall lawfully doe to you the cus- 
tomes and services which I ought 
to do, at the termes assigned, so help 
me God and his Saints; and he shall 
kisse the book. But he shall not 
kneele when he maketh his fealty, 
nor shall make such humble reve- 
rence as is aforesaid in homage. 


EALTY in French is feaulty, and is [a] derived of the Latin (ane. 


word fides or fidelitas. 


“ Et quant franktenant.” Every freeholder except tenant in 3] 


Britton, Regist. 
origin. $02. 


Mirror, cap. 3. de 
serement & de fealt. Statut. de 17 E. 2. tit. Homage . 


frankalmoigne shall doe fealty. [5] And yet some that are not Ee 3. fol. 80. a 


tenants of any freehold shall do fealty, as a tenant for yeares shall do 
fealtie (2). Bracton saith, Denullo tenemento quod tenetur ad éer- 
minum, fit homagium, fit tamen inde fidelitatis sacramentum. 


10 H. 6. 13. 
$H.8.1% OE 41. 21E. 4.20. 5H.7.12 


‘6 Que-a vous serra foial et lotal, &c. et foy a vous fortera des 
tenements que jeo claime a tener de vous, et que loialment a vous 


Serra les customes et services, dc.” 


[c] Fealtie is a part of homage (1), for all the words of [¢] Miro 


[68. a. ] fealtie are comprehended within homage (2), and therefore 


fealtie is incident to homage. 


r, 
eap. 3 de ser. & 
de feaitie. 

(4 Co. 8. be) 


* 46 Siconle moy aide Dieu.” As homage is the more honourable ser- 
vice, so fealtie is a service more sacred, because he is sworne there- 
unto. And the reason wherefore the tenant is not sworne in doing 
his homage to his lord is, for that no subject is sworne to another 
subject to become his ran of life and member but to the king onely, 
and that is called the oath of allegeance, or homagium ligeum (3). 
And those words for that purpose are omitted out of fealtie, which 


is tobe done upon oath. And Littleton said wel (when a freeholder 


(2) [See Note 13.] 


(68. a.] 
(1) [See Note 14.} 


Vor. I 


doth ¢7 


ê 


(2) [See Note 13] 
(3) [See Note 16. 


26 


Lib. 2, Cap. 2. Of Fealtie. Sect. 92, 93, 94. 


doth fealtie) ; [d] for the fealtie of him th. Aoldeth in villenage, 

mageinkeAbridge. differeth from the fealtie of the freeholder. For the villeme hold- | 

meat. ing his right hand upon the booke shall say thus to his lord : Hear ! 
you, my lord 4. that I 4. B. from thie day forward shall be to you | 

true and faithful, and shall owe you fealtie for the land that I hold | 

of you in villenage, and shall be justified by you in bodie and goods, 

sohelp me God, &c. as by the act (4) appeareth. 


Sect. 92. 


Es. graund diversitie y ad perenter ND there is great diversitie be- 
asans de fealtie et de homage ; A tweene the doing of fealty and 
omage ne poil estre fait forsque of homage; for homage cannot be 

al : seignior meme; mes le seneschal de done to any but to the lord himselfe; 
court de seignior, ou bailife, puit but the steward of the lord’seourt, or 
prender fealtie pur le seignior. bailife, may take fealty for the lord. 


Beacton, lib. 3. Breen lib. 2. fa 80. saith thus: Sctendum eat, quôd non 
her procuratores nec fier literas fiert hoterit homagium ; sed 
SES 0 ‘in fironrid personä, tam domini quèm tenentis, capi debet et fiers. 


‘6 7e ° 9 « 
Vid. for the signi- Mes les seneschal, &e. ou bailife hoet prender fealtic.” Thisis 
eation oSenes-hal go evident, as it needeth no explanation. 
and Bailife. Sect. 
78, 70,248. && S79. 


Sect. 93. 


TEM, tenant a terme de vie fer- LSO, tenant for terme of life 

ra feattie, et uncore il ne ferra shall doe fealtie, and yet he 

homuge. Et divers autres diversities shall not dee homage. And divers 

y sont perenter homage et fealtie. other diversities there be betweene 
homage and fealty. 


9 Co. 76. HE tenant must doe ®%altie in person; because he must be 
sworne into it, and no man can sweare by the common law 
by attorney or proctor (5). 


Sect. 94. . 

TEM, home poit veier 15 E. 3. AS: a man may see in 15 E, 5. 
coment home et sa feme fieront how a man and his wife shall 
homageet fealticen common banke, doe homage and fealty in the com- 
quele este escript devant en tenure de mon place, which is written before 

homage. in the tenure of homage. 
% Plus serra dit de fealtie en letenure More shall be said of fealtie in the 
| en tenure 


(4) See the note on this supposed (5) [See Note 17.] 
etacute in 67. b. ante. 


Lib. 2, Of Fealtie. Sect. 94. 


en socage, cten le tenure en frankal- tenure in socage, and in frankal- 
moigne, et en le tenure per * homage moigne, and in the tenure by he- 
auncestrell. mage auncestrell. , 
HIS is evident, and appeareth before; and if lords knew what 
benefit they may reape by receiving of homage and fealty, 


they would not neglect them; [+] for by the receiving of either of €] 4 Co 8. J'e 
them it is a sufficient seisin of all manner of services, as by the case ete 


words [ / ] of either of them appeareth (6). Now if it be demanded 
what difference is betweene the oath of fealtie, when it is 

[68. b.] done to the king in respect of a tenure, and the oath which 
everie subject ought to take in respect of his allegeance. Littictox 


here setteth downe the oath of fealtie. Now the [g] oath of alle- [¢} Brit. ca. 2. 
geance is thus, You shall swéare, &c.(1) Then it may be demanded, 7 Co. 6. b. 
where and when is this oath to be taken? And it is answered, that whee ans 


whosoever is above the age of twelve yeares, is to be sworne in the 
toarne, unlesse he be within some leet, and then in the leet (2): and 
I reade amongst the lawes of Saint Edward (3), Qudd hanc leg-m 
tnvenit Arthurus,gui quondam fuit inclitissimus rex Britannorum, et 
ita consolidavit et confed: ravitregnum Britannia untversum semper 
in unum. Huyus legis authoritate expulit Arthurus predictus Sara- 
cenos et inimicos à regno. Lex enim ista diu sofita fuit et srhulta, 
donec Eedgarus rex Anglorum excitavit, et erexit in lucem, et illam 
her totum regnum observari firæeceñit. Which law in some manner is 
ohserved at this day (4). Butto return to Littleton (5). 


(6) Vid. that seisin of fealty doth not estop 


allegiance is regulated by modern statutes, 
the tenant from traversing the seisin of other 


see Com. Dig. tit. Allegiance, and Burn’s 


services, 41 E. 3. 25. 50. John Lslburne’s 
case. Hal. MSS.—See further as to the 
advantages accruing from the receiving of 
homage and fealty, ante 67. b. and post. 
92.a. and b. and note 3. in 68. b. 


[68. b.] 
(1) [See Note 18.] 
(2) How the taking of the oaths of 


Just. tit. Oathe. 

(3) Asto the laws of Edward the Con- 
fessor, the authenticity of those in print is 
controverted by the famous Dr. Hickes. 
See Hick. Thesaur. Ling, Septentrion. 
Dissert. Epist. 95. 

(4) [See Note 04 
(5) [See Note 20. 


Cuar. 


Lib. 2. Cap. 3. 


Cuap. 3. 


SCUAGE est apell en Latine 
_4 Scutagium, c’estascavoir, Servi- 
tium seuti; et tiel tenant, qui tient 
sa terre per escuage, tient per sercice 
de chivaler. Et auxy il est commune- 
ment dit, que ascun tient per un fee 
de service de chivaler, et ascun per le 
moity d’un fee de service de chivaler, 
&e. Et il est dit, que quant le roy 
face voyage royal en Escoce pur sub- 
duer les Scotes, donques il, que tient 
per un fee de service de chivaler, 
covient estre ove le roy pur 40 jours, 
bien et covenablement array pur le 
guerre. Et celuy, que tient sa terre 
per le moitie d’un fee de chiraler, 
covient este ove le roy pur 20 jours ; 
et il que tient son terre per le quart 
part d’un fee de chivaler, covient este 
ove le roy pur 10 jours; et issint que 
pluis, pluis, ct que miens, miens. 


Of Escuage. 


Escuage. 


Sect. 95. 


Sect. 95. (6) 


SCUAGE is called in Latine 

Scutagium, that is, service of 
the shield; and that tenant, whieh 
holdeth his land by eseuage, holdeth 
by knights service. And also it is 
commonly said, that some hold by 
the service of one knight’s fec, and 
some by the halfe ofa knight’s fee. 
And it is sayd, that when the king 
makes a voyage royall into Scot- 
land to subdue the Scots, then he, 
which holdeth by the service of one 
knight's fee, ought to be with the 
king fortie dayes, well and conve- 
niently arrayed for the war. And 
he, which holdeth his land by the 
moitie of a knight’s fee ought to be 
with the king twentie dayes; and 
he which holdeth his land by the 
fourth part of a knight’s fee, ought 
to be with the king ten dayes; and 
so he that hath more, more, and he 
that hath lesse, lesse. 


{a} Mir. ea 1. “ SCUAGE,” (a) in Latine Scutagium, (id est ) servitium ecuti, 
Br. fo. 168, &es service of the shield. Hereby it appeareth that right inter- 
Quid seetags  Pretations and etymologies are necessary : for, ad rect? docendum 
mm ns ofortet primum inquirere nomtna, quia rerum cognitio à nominibus 
3. Ro. Abr. rerum dependit. 
807. 4 Inet. 192. 
Post. 87.8. 
306. b.) Nomina si nescis, perit cognitio rerum, (ost. 96. b) 
And herewith agreeth that which is said, Primo excutienda est 
verbi via, nesermonts vitio obstructur oratio, stuve lex sine argumentis. 
| Scutum in French is Escue, and thereof commeth the Escuer, (8) 
Péetis = Scutifer, which we usually call Armiger. [6] Of this Bracton saith, 
Fiet. |S. am Item scutagium dicitur, qued talis prestatio pertinetad scutum, quod 
i a P* = assumitur ad servitium militare. And Fleta saith, Sunt guædam ser- 


vitta forinseca, et dict possunt regalia, que ad scutum fire- 
stantur, et inde habemus scutagium, et ratione scuti pro 


(Post. 74. b,) 


feodo militari refutantur : and Ockham saith, Hec itaque summa, 
quia nomine scutorum solvitur, scutagium nuncufatur (7). 


(6) Mr. Madox in his Baron. Angl. 
227. animadverts u this Section of 
Littleton; as to which see note 2. of 64. a. 


(¢] ‘““Ettieltenant que tient sonterre per escuage, tient per 9 
. service de chivaler.” [d} For as fealty is incident to homage, [6 ° a, ] 
80 


ante, and the note at de om of this 
Chapter of Escuage, post. 74. b. 
(7) [See Note 21. 


Lib. 2. 


Of Escuage. 


so homage and knights service be incident to escuage, and by the 
grant of services escuage passeth with the rest. Every tenure by 
escuage is a tenure by knights sérvice ; but every tenant that hold- 
eth by knights service, holdeth not by escuage, as shall be said here- 
after (1). But ote here the wisedome of antiquity, [e] Mavult 
enim princepis domesticos quam stipendiarios bellicis afifoncre cast- 
dus, thatis, to be served in his warres by his owne subjects, rather 
then by stipendiary forainers. 


“Un fee de service de chivaler.” [f | There is great diver- 
sity of opinions concerning the contents of a knight’s fee, that is, 
how much land goeth to the livelyhood of a knight. For some say 
that a knight’s fee consisteth of eight hides, and every hide con- 
taineth an hundred acres, and so a knight’s fee should containe 800 
acres. Others say, that a knight’s fee containeth 680 acres. 
Others say, that an oxgange of land containeth 15 acres, and eight 
oxgangs make a plowland ; by which account a plowland containes 
120 acres ; and that virgata terre, or a yardland, containeth 20 
acres. But I hold, that a knight’s fee, an hide or plowland, a yard- 
land or oxgange of land, doe not containe any certaine number of 
acres (2) ; but a knight’s fee is properly to be esteemed according 
to the qualitie, and not according to the quantity of the land, that is 
to say, by the value, and not by the content (3). And therefore it is 
very true, which master Camden in his Britannia, page 136, saith, 
viz. Subsequenti etate ex censu ut colligitur facti fuerunt eyuites, 
é7'c. And antiquity thought, that twenty pound land was sufficient to 
maintaine the degree of a knight, as appeareth in the ancient trea- 
tise de modo tenendi parliamentum (4) tempore regis Edw. filti regie 
Etheldredi ; where it appeareth that comitatus (to wit), an earl- 
dome, constat ex viginti feodis unius militis, quolibet feodo compu- 
tato ad uiginti libratas; baronia constat ex 13. feodis, et 3. parte 
unius feodi militis (5) secundum computationem firedictam; unum 
Seodum militie constat ex terrie ad valentiam 201. Which antiqui- 
tie I cite, for that it concurreth with the act of parliament ano 1 E. 
2. de militibue (6); by which act Census militaris the state of a 
knight is measured by the value of xx pound fer annum, and not by 
any certaine content of acres; and with this agreeth the statute of HW. 
1. cap. 35. and F. WV. B. fol. 82. where twenty pound of land in socage 
is put in equipage of a knight’s fee; and this is the most reasonable 
estimate, for one acre may be better than many others, so as he which 
hath 680 or 800acres of some Qarren land, had not according to the an- 
cient account a sufficient revenue to maintaine the degree of a knight, 
and he which had a lesse number of acres of some land of the value 
of xx pound fier annum, had a sufficient livelihood in those daies for 
the maintenance of a knight (7). So antiquity thought that 400 markes 
of land fer annum was a competent livelihood for a baron, and 
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(1) See as to this post. 82. b. 

(2) [See Note 22. . 

(3) Mr. Selden insists, that a knight’s fee 
was estimable neither by the value nor the 
quantity of the land, but by the services or 
number of knights reserved. Seld. Tit. Hon. 
2d ed. part 2. c. 5. 8. 26. 

(4) See a note on this treatise post. 69. b. 

(5) This notion of there being a certain 
number of knights fees in an earldom and ba- 
rony is controverted by Mr. Selden; and he 


cites instances of earldoms and baronies with 
aless as wellas with a greater number than 
lord Coke mentions. Seld. Tit. Hon. 2d ed. 
part 2. c. 5.3. 26. 

(6) Lord Coke in another place observes, 
that the 1 E. 2. de militibus, though called a 
statute, wasonly a writ granted by the kin 
in time of parliament, and therefore entere 
of record. 2. Inst. 593. 

(7) [See Note 23.] 
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400 pound fer annum ad sustinendum nomen et onus of an earle, 
and of late time 800 markes fer annum of a marquesse, and 800 pound 
fer annum of a duke; sothat their yearly revenue was estimated by 
the value and not by the content. And one plowland, carucata ter- 
r@, or a hide of land, Aida terre, (which is all ene) is not of any 
certain content, but as much as a plow can by course of husbandry 
plough in a yeare. And therewith agreeth Lamébard verbo Hide. 
And a plowland may containe a messuage, wood, meadow, and pas- 
ture, because that by them the plowmen and the cattell belonging 
to the plow are maintained. Vide Temfis £. 1. tit. Briefe 860. 4 £. 3. 
47. Pi. Com. in Hill. and Grange’s case, fol. 168. Vide 6 FE. 3. fol. 
42. and 39 H. 6. 8. a. And the venerable Bede calleth a plowland 
Samiliam, a family; because it containeth necessary things for the 
maintenance of a family. And Présot well saith in 35 H. 6. fol. 29. 
that a plow may till more land in a yeare in one country than in 
another ; and therefore it stands with reason, that a plowland 
should be lesse in one place than in another. 41 £. 3. tit Fine 40. 
and 13 £. 3. Fine 67. A fine shall not be received de und virgaté 
terre for the uncertainty, vide 39 H. 6. 8 But an acre of land is 
certaine by the statute de terris mensurandis. Note also (reader) 
that every plowland of ancient time was of the yearly value of five 
nobles ger annum, and this was the living of a plowman or yeoman ; 
and ex duodecim carucatis constabat unum frodum miltis, which 
amounts to 20 pound fer anmum. And this you may see Termino 
Pasch.anno 3 E. 1. coram Rogevo de Seyton et socits suis juetitiariie 
afiud Westm. Ebor. Ro.10. Radolfihus de Normanville petene 
tn brevi de medio queritur contra Luciam de Kyme, quèd [69. b. ] 
cum thea teneat deifiso duas earectatas terre in Coningston fier hô- 
magium et servitium militare,unde duodecim carucate terre faciunt 
unum feodum miltiis fro omni servitio, ifisa distrinrit ifisum ad fa- 
ciendam eectam ad curtam euam de Thorneton in Craven, tc. (1) 

And it is to be observed, that the reliefe of a knight and all above 
him which be noble, is the fourth part of their yearly revenue, as of 
a knight five pound, which is the fourth part of 20 pound. So una 
baronta constat ex 13 feodis militum et de3. jiarte uniue feodo militia, 
which amount to 400 markes, and therefore his reliefe is the fourth 
part of this, viz. 100 markes : and an earledome consists of twenty 
knights fees, which amount to 400 pound (as before it appeareth by 
the said ancient record de modo ten.ndi parliam ntum, &'c.) (2), 
and therefore his reliefe is 100 pound. And this also appeareth by 
the statute of Magna Charta, cap. 2. and by the equity of this sta- 
tute, insomuch asa marquisdome, which consists of the revenue of 
two baronies, which amount to 800 markes, shall pay according to 
that just proportion for his reliefe 200 markes ; and because a duke- 
dome consists of the revenues of two earledomes, viz. 800 pound fer 
annum, a duke shall pay 200 for a reliefe, which is also the fourth 
part ofhis revenue; and with this agree the records of the 
Exchequer. 

Note (reader) at the time of the making of the statute of Magne 
Charta, 9 H. 3. there was not any duke, marquesse, or vicount in 
England, and therefore the statute could not make mention of them, 
and Ædward the eldest sonne of king £. 3. called the Black Prince 
was the first duke in England after the Conquest, and Rodert earle 
of Ozford in the reign of À. 2. was the first marquesse. Sic eniminter 

ordines 


(1) [See Note 24] (2) [See Note 25.1 
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ordines Anglia in sud Britannid testatur Camden ubi sufire. Et titu- 
dus Marchionis scrike ad nos devenit,nec ante R.2.tempora cuiquam 
delatuas;ilie enim Robertum Vere O conte comitemdeltcias suas firimum 
Marchionem Dublinie dest gnavit, merumque erat honoris nomen. Hac 
ille. And before the reigne of H. 6. there was not any viscount. 
Sic enimidem author ubi supra aseerit. Post comites vicecomitesordine 
sequuntur. Viscounts nos vocamus. Hec vetus officit sed nova digni- 
tatis afifiellatio, et FH, 6. tempore ad nos primum audita. Hec ille. Et 
dominus de Bello Monte was the first viscount created by king HZ. 6. 
Vide Cassianeum in gloria mundé parte 4.conetd. 55. that this dignity 
of a viscount is of great antiquity in ather realmes. 


Bracton, lib. 2.36. Item sunt guedam servitia, que dicuntur forin- 78.49. 
seca,quamviseuntincarté de froffamentisexpressactnominata,etque 31430. 
sdeo dict fiossunt forinseca, quia fertinent ad dominum regem,et non 27 Am. 5%. 

iJ a e s \ 0 e A e 8 E. 3. 144. 
ad dominum capitalem, nist cumin propria fiersoné profectus fuerit 783.39. 
e ee ° » \ o,e . e Q Q 11 H, 4. ° 
én servitio,vel nist cum fro servitio suo satisfecerit domino regi, Oc. Fr Bath 
& 83. g. 
3 H. 4. 16. 


“ Voyage Royall.” A voyage royall is not onely, when the king 33 
himselfe goeth to warre, ds Littleton here saith, but also when his St 
Lieutenant or deputy of his lieutenant goeth. And what shall be said tion 46. 


a voyage royall shall be adjudged in this case by the judges of the 10 Bs 
common law as an incident to escuage, and not by the coastable 17 se 
and marshall, or any other: ef sic de similibus. 7 E. 4 37. 
There is also another kind of voyage royall, viz. when one goeth 11H47: 
with the king’s daughter beyond sea to be maried, &c. for such a @.N. 2 4 £ 


voyage is for the good of the whole realme (for more profit for the 
realme cannot be then to make alliance with another nation); but 
of this voyage royall Littleton speaketh not here, but onely of the 
voyage royall to warre; so as there is a voyage royall of warre, and 
a voyage royall of peace and amity. And it is tobe observed, that 
he that holdeth by castle gard or cornage holdeth by knights ser- 
vice, and yet he shall pay no escuage, because he holdeth not to goe 
with the king to warre (3). 


“ En Escoce,” In Scotiam. This is put but for an example, for. > Rubia 
if the tenure be to goe in Walliam, Hiberniam, Vasconiam Picta- 19R.3. 
viam, tc. it is all one. See an ancient record, Rot. de finibue Ter- m5 
mino Mich, 11 E.2. Sir ‘Rich. Rockesley knight did hold lands at Protection 46. 
Seaton by serjeanty to be Vantrarius regis, that is, to be the king’s  Avowry 24. 
fore-foot-man when the king went into Gascoigne,donec perusus fuir Yi Rot. Clan» 
fart solearum firetii 4d. that is, untill he had worne out a paire of &H.3.& 
shoes of the price of foure pence. And this service being admitted  püitisoiverunt 
to be performed when the king went to Gascoigne to make warre, is  #utagium 
knights serwice. liam, memb. 30. 


‘6 Il que tient per un fee de service de chivaler, covient esse ove le memb. 8. 
roy fur 40 jours.” But this is to be understood of a tenant that 
holdeth of the king immediately; for every man is bound by his 
tenure to defend his lord, and both he and his lord the king and his - 
country; and therefore if the lord goeth not, his tenant is excused. 
But yet if the tenant peravaile goeth with the king, it excuseth all 
the mesnes. ' 
And 


(3) [See Note 26.] 
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And it is to be observed, that for every pound of the ancient 


Filets, tb cap. 60. value of a knight’s fee accounting twenty pound land, the tenant 
must goe with the king two dayes, which commeth just to 40 dayes 
for a whole knight’s fee. By the statute of Magna Charta it is pro- 
vided, that scutagium de cæter’ cafiatur sicul capi consuevtt tempore 


Hen. regis avi nostri. 


a 
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ME il appiert per les plees et 
arguments fuits en un bon plee 
sur briefe de detinue de un escript ob- 
ligatorie port per un H. Gray, Tr. 
7 E. 8. que ne besoigne a celuy que 
tient per escuage, de aler ove le roy 
luy mesme, s’il voile trover un auter 
person able pur luy convenablement 
array per le guerre de aler ove le roy. 
Et ceo semble estre bon reason. Car 
poit estre, que celuyque tient per tiels 
services est lunguishant, issint que il 
ne poit aler ne chivaucher. Et auxy 
un abbe ou auter home de religion, ou 

eme sole, que tient per tiels services, 
ne doit en tiel cas aler en proper per- 
son. Et sir W. Herle, adonque chiefe 
justice de common bank, disoit en tiel 
plee, que escuage ne serra graunt mes 
lou le roy alust luy mesme en son 
proper person. Et fuist demurre en 
judgement en mesme le plee, le quels 
les xl, jours serront accompts de le 
primer jour del muster de host le roy 
fait per les commons et per comman- 
dement le roy, ou de la jour que le 
roy primes entra en Escoce. Ideo 
quære de hoc. (1) 


/ 


: [70. a] 


UTit appeareth by the pleas and 

arguments made ire plea upon 
a writ of detinue of a writing obliga- 
torie brought by one H. Gray, Tr. 
7 E. 3. that it is not needfull for him 
which holdeth by escuage, to 
himselfe with the king, if he ail 
finde another able person for him 
conveniently arrayed for the warre 
to goe with the king. And this 
seemeth to be good reason. For it 
may be, that he which holdeth by 
such services is languishing, so as he 
can neither go nor ride. And also 
an abbot or other man of religion, 
or a feme sole, which hold by such 
services, ought not in such case to 
goe in proper person. And sir Wil- 
iam Herle, then chiefe justice of 
the common place, said in this plea, 
that escuage shall not be granted but 
where the king goes himselfe in his 
proper person. And it was demurred 
in judgment in the same plea, whe- 
ther the 40 dayes should be ae- 
counted from the first day of the 
muster of the king’s host made by 
the commons and by the com- 
mandement of the king, or from the 
day that the king first entred into 
Scotland. Therefore enquire of this. 


are R.7 E.3. &c. This is the first booke at large that our author 
@. Coe 000.) has cited. And it is to be observed, that this point is not de- 


bated in the said booke, but onely is there admitted, and yet is 


good authority in law; for our author saith, that it appeareth by this 
booke. Now both by Littleton himselfe, and by the booke of 7 Æ. 3. 
it is apparant, that albeit the tenure is, that he which holdeth by a 


(1) Mr. Madox observes, that sir Wil- 
liam Herle’s position, that escuage should 
not be granted but where the king goes 


whole 


to the war in person, is fallacious. Mad . 


Baron. Angl. 226. 
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whole knight’s fee ought to be with the king, &c. to do a corporall 
service, yet he may finde another able man to do it for him. 
By the statute of Magna Chafta, cap. 20. it is provided, that nd (4 Co. 88.) 
knight, that holdeth by castle-gard, shall bé distreyned to give mo- 
ney for the keeping of thecastle: Si ifise eam facere voluerit in pro- 
frria persona sud, vel pet alium firobum hominem faciet, stifpse eam 
Jacere non fossit profter rationabilem céusam. 
Some have thought, that he that holds by escuage is taken by 
the equity of this statute, that speaketh onely of castle-gard. But (°° 2 
it is holden, that this statute is but an affirmance of the common 
law. _ For where that act saith, (proffer rationabilem eausam ) that 
reasonable cause is referred to the tenant’s own discretion and 
choyce, arid thé cause is not materiall or issuable no more then in 
the case that Lirrleton here putteth, as hereafter appéareth. And 
I would advise our student, that when he shall be enabled and armed 
to set upon the yeate bookes, or réports of law, that he be furnished 
with all the whole course of the law, that when he heareth a case 
vouched and applyed eithér in Westminster-hall, (where it is neces- 
sary for him to be a diligent hearer, and observer of cases of law) 
or at readings ot other exercises of learning, he may finde out and 
read the case so vouched ; for that’ will both fasten it in his 
(70. b.} memory, and be to him as good as an exposition of that 
case. But that must not hinder his timely and orderly reading, 
which (all excuses set apart) he must bind himselfe unto ; for there f 
be two things to be avoyded by him, as enemies to learning, fre- 
frostera lectto, and frréhrofera praxis. But let us now heare what 
our author will say. 


‘4 Et ceo semble bone reason, &ÿc.” Here Littleton sheweth three 
reasons wherefore the tenant should hot be constrained to doe his 
service in person. , 

First, it may be thé tenant is sicke, so as he is neither able to 

‘ goe nor-ride. And ever such construction must be made in matters 
concerning the defence of the realmé, of common good, as the same 
may be effected and performed. To the former disability may be 
added where a corporation aggregate of many, as deane and chap- 
ter, maior and commonalty, &c. or an infant being a purchasef, 
for these also must finde an able man. But it may be objected, that 
in these particular cases the tenant might finde a man, but not when 
he himselfe is able without all excuse or impediment. To this it 

.is answered, that Sufiiens incifit à fine. And the end of this service 
is for defence of the realme, and so it be done by an able and suf- 
‘ficient man, the end is effected. | 

Secondly, seing there are so many just excuses of the tenant, it 
were dangerous, and tending to the hindrance of the service, if these 
excuses should be issuable: Multa in jure communi contra rationem 
disfrutandi pro communi uiilitate introducta sunt. | 

Lastly, both Littleton, and the booke in the seventh of Edward 
the third, giveth the tenant power, without any cause to be shewed, 
to finde an able and sufficient man, and oftentimes Jura fiublica ex 
frrivato promiscueé decidi non debcnt. 


“ Un abbe, ou. aufer home de religion.” Note, that if the king had 
given lands to an abbot and his successors to hold by knights service, (Pot. 99. a.) 
this had beene good, and the abbot should doe homage and find a 
man, &c.-or pay escuage, but there was no wafdship or reliefe or 
other incident belenging thereunta Andthough the law saith, thet 


Vou. I.. 27 me 
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this was a mortmajne, that is, that they held fast their inheritance, 
vet if the abbot, with the assent of his covent, had conveyed the 
land to a naturall man and his heires, now wardship and reliefe and 
other incidents belonged of common right tothe tenure. And so it 
is, if the king give lands to a maior and communalty and their 
successors, to be holden by knights service, in this case the pa- 
tentees (as hath beene said) shall doe no homage, ncither shall there 
be any wardship or reliefe, onely they also shall find a man, &c. or * 
pay escuage. But if they convey over the lands. to any naturall 
man and his heires, now homage, ward, marriage, and reliefe, and 
other incidents belong thereunto. And yet this possibility was 
remota fiotentia ; but the reason hereof is, Cessante ratione legis 
cessat ifiec lex ; the reason of the immunity was in respect of the 
body politique, which by the confeyance over ceaseth, which is 
worthy of the observation. 

And it is to be cbserved, that every bishop in England hath a 
baronie (2), and that barony is holden of the king in cafrite, and 
yet the king can neither have wardship or relief. 

If two joyntenants be of land holden by knights service, if one 
goeth with the king, it sufficeth for both, and both of them cannot © 
be compelled to gce, for by their tenure one man is onely to goe. 


QE If the tenant peravaile goeth, it dischargeth the mesne ; for one 
F.N.b.-83,84,  tenancy shall pay but one escuage. 


“Ou auter home de religion.” Herc this word (r eligion) i is taken 
largely, viz. not onely for regular, or dead persons, as abbots, 
_thonkes, or the like, but for secular persons also, as bishops, parsons, 
vicars, and the like ; for neither of them are bound to goe in proper 
person. For zems militans Deoimplicetur secularibus negottis. 


“ Languishant.” So it may be said of an ideot, a mad man, a 
leper, a man maymed, blind, deafe, of decripit age, or the like. 


“Ou fem sole.” Seeing that a fem sole, that cannot performe 
knights service, may scrve by deputy, it may be demanded, where- 
foie an heire male being within the age of 21 yeares may 
not serve also by deputie, bcing not able to serve himselfe. [71 a i 

To this it is answered, that in cascs of minoritie, all is one to 
both sexes, viz. if the heire male be at the death of the ancestor 
under the age of one and twenty, or the heire female under the age 
of 14, they can make no deputy, but the lord shall have wardship 
as an incident to the tenure: therefore Litt/eton is here to be under- 
stood of a femc sole of full age, and seised of land holden by knights 
service either by purchase or descent. 


“* Convenablement arraie fur le guerre.” Soas here are foure 
things to be observed. 

First (as hath been said,) that he may find another. 

Secondly, that he that is found must be an able person. 

Thirdly, he must be armed at the costs and charge of the tenant ; 
ghd herein is tobe noted, guod non definitur in jure, with what 
manner of armor the souldier shall be arrayed with, for time place 
und occasion doe alter the manner and kind of the armour (1). 

Fourthly, he must have such armor as shall be necessary, and so 
appointed in readinesse. 

Ferdwit 


(71. a.] 
(2) [See Note 27.] (1) [See Note 28.] 
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Ferdwit is a Saxon word, et significat quietanciam murdri in  Yiets, tb. Te. 
exercitu. Worscott is an old English word, and signifieth Hberum  cap.az. 
esse de onertbus armorum. 

It is truly said, quod miles hæc tria curare debet, corfius ut vali- Livia. 
dissimum et frernicissimum habeat, arma afita ad subita imperia, | 
cetera Deo etimfieratori cure esse. | ‘ 

Safiiens non semper it uno gradu, sed und vid, non se mutat sed  Vegeñue. 
aptat. Qui secundos optat eventus, dimicet arte non casu. In omni 
conflictu non tam firodest multitudo, quam virtue. 

Est ofitimi ducis scire et vincere, et cedere firudenter temport.  Pofitiue 
Multum potest in rebus humanis occasio, plurimum in bellicis. 

Quid tam necessarium eat, quèm tenere semper arma, quibus tec- Vegetids. 

.tus esse fiossts. But I will take my leave of these excellent authors | 
of art military, and referre them to those that professc the same, 
and will returne to Littleton. ; | 


‘“ Muster.” 1 find this word in the statute of 18 F7. 6. cap. f9. 
and the ancient military order is worthy of observation, for before 
and long after that statute, when the king was to be served with 
souldiers for his warre, a knight or esquire of the country that had 
revenues farmors and tenants, would covenant, with the king, by in- 
denture inrolled in the exchequer, toserve the king for such a terme 
with somany men (specially named in a list) in his warre, &c. an 
excellent institution that they should serve under him, whom they 
knew and honoured, and with whom they must live at their returne. 
These men being mustered before the king*s commissioners, and re- 
ceiving any part of their wages, and their names so recorded, if they 
after departed from their captaine within the terme contrary to the 
forme of that statute, it was felony. But now that statute is of no  @. Inst. 86. 
force ; because that ancient and excellent forme of military course 6 Co 27. he 
is altogether antiquated ; but later statutes have provided for that *ulidiers eme. 
mischiefe. 
To muster is to make a shew of souldiers well armed and trained 
before the king’s commissioners in some open field; 152 ac ostenden- 
Les freludunt prelio. In Latine itis censere, seu lustrare exerciium, . 
By the law before the Conquest musters and shewing of armour :(Lamb. fo. 135. 5) 
should be uno eodem die per universum regnum, ne aliqui fiossint 
arma familiaribus et notis accommodare, nec ifisi illa mutud acci- 
frere, ac justitiam domins regis defraudare, et dominum regem et 
regnum offendere. | | 
Concerning the point in law, demurred in judgement, in the se- 
venth of Edward the third, here mentioned by our author, the law 
accounteth the beginning of the fortie dayes after the king entreth 
into the foreine nation ; for then the war beginneth, and till he come 
there, he and his host are said to goe towards the warre, and no mi- 
litarie service is tobe done till the king and his host come thither. 


“© Sir William Herle.” A famous lawyer, constituted chiefe jus- 
tice of the common pleas by letters patents dated 2 die Martit anno 
5 E.3. It appeareth by Léttleton, and by the records, that he was a 
knight, against the conceit of those, that thinke, that the chiefe jus- 
tices of the court of-common pleas were not knighted till long after. 

Our student shall observe, that the knowledge of the law is like 
a deepe well, out of which each man draweth according to the 
strength of his understanding. He that reacheth deepest, he seeth 


the amiable and admirable secrets of the law, whercin, I assure you, 
| the 
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the sages of the law in former times (whereof sir Willigm Herle was 
a principall one) have had the deepest reach. And as the bucket in 
the depth is easily drawne to the uppermost part of the water, (for 
nullum elementum in suo firohrio loco est grave ) but take it from 
the water, it cannot be drawne up but with a great difficultie ; so 
albeit beginnings of this study seem difficult, yet when the professor 
of the law can dive into the depth, it is delightfull, gasie, and with- 
out any heavy burthen, so long as he keepe himselfe in his owne 
proper element. ' 


Cisnrile, ie “Justice.” In Glanvil he is called jusrifia in ipso abatracto, 
cap. 6, Ke, * as it were justice itselfe; which appellation remajns still in [73.b.} 


English and French, to put them in mind of thejr dyty and func- 
tions. But now in legall Latin they are called justiciqrii tanquam 
‘justi in concreto, and they are called justiciarë de banco, %c. and 
never judices de banco, Uc. 


«© Comon banke.” Banke is a Saxon word, and signifieth a bench: 
or high seat, or a tribunall, and is properly applyed to the justices 
of the court of common pleas, because the justices of that court set 
there as in a certaine place: for all writs returnable into that court 
are coram justiciarti$ nostris anud Westmon. or any other certaine 
place where the court set; and legall records tearme them justiciarii 
de banco. But writs returnable into the court called the king’s 
bench’ are coram nobis (i. e. rege ) ubicungue fucrimus in Anglé ; 
and all judiciall records there are stiled coram rege. Rut for distinc- 
tion sake it is called the king’s bench; both becauge the records of 

a6 As Ro, that court are styled (as hath beene sayd) coram rege, and because 
Bracton, lb. 3, kings in former times have often personally gate there (1). For the 
ntiga antiquity of the court of common pleas, they erre, that hold that be- 
Fht:,lib2.cap.& fore the statute of Magna Charig there was no court of common pleas 
Mirror cap B but had its creation by or after that charter ; for the learned know, 
For OP that in the sixe and twentieth yeare of Edward the third, the abbot 
to the third partof. of B. in a writ of assise brought before the justices in eire claimed co- 
my Reports. nusance and to have writs of assize and other originall writs out of the 
king’s court by prescription, time out of mind of man, in the raignes of 
Saint Edmond, and Saint £dward the Confessor before the Conquest. 
And on the behalfe of the abbot were shewed divers allowancesthere- 
of in former times in the king’s courts, and that king Hezry the first 
confirmed their usages, and that they should have conusance of pleas, 
so that the justices of the one bench or the other should not inter- 
meddle. And the statute of Magna Charta crecteth no court, bur 
giveth direction for the proper jurisdiction thereof in these words : 
Communia filacita non sequantur curiam nostram, sed teneantur, in 
gliquo certo locg. And properly the statute saith, non seguantur, for 
that the king’s bench did in those dayes follow the king ubicungue 
fuerit in Anglié, and therefore enacteth thatcommon pleas shouldbe 
holden in a court resident in a certaine place. In the next chapter of 


Mirror, cap. 5. Magna Charte (made at one and the same time) it is provided; et ea, 
nee 2. que fer eosdem (8. justiciarios itinerantes ) frrofiter difficultatem 


aliguorum articulorum terminari non possunt, referantur ad justicia- 
rios nostros de banco, etibiterminentur. Andinthenexttothat, Assise 
de ultimé presentatione semficr cafiantur coram justiciariie de ban- 
co, et ibi terminentur. Therefore it manifestly appeareth, that at the 


makjng 


(1) [See Note 29.] 


oe 


Lab. 2 Of Escuage. | __. “Sect. 96. 


making of the statute of Magna Charta there were justiciarti de 
banco, which all men confesse to be the court of common pleas. 
‘And therefore that court was not erected by or after that statute (2). 
For the authority of this coyrt, it is evident by that which hath 
beene said, that it hath jurisdiction of all common pleas. But let 
us returne to Littleton. 


‘© Demurre en judgement.” A demurrer commeth of the Latine Moet Meus 
word demorari to abide; and therefore he which demurreth in law, 
4 said, he that abideth inlaw: Moratur er demoratur in lege. When- 
soever the councill learned pf the party is of opinion, that the count 
or plea of the adverse party is insufficient in law, then he demurreth 
or abideth jn law, and referreth the same to the judgement of the 
court; and therefore wel] saith Littleton here, demurre en judgement; (5. coon 
the words of a demurrer being, guia narratio, tfc. materiague in Hob #4) 
eddem contenta minus sufficiens in lege existit, Uc. and so of a plea, 
guiaflacitum,'S'c.materiaque in eodem contenta minus sufficiensinlege 
existit,t%c.unde pro defectusufficientisnarrationis stve placiti Sc petit 
judicium, &c. But if the plea be sufficient in law, and the matter of 
fact be false, then the adverse partie taketh issue thereupon, and that 
_is tried by a jury; for matters in law are decided by the judges, 
and matters in fact by juries, as elsewhere is said more at large. 
Now as there is no issue upon the fact, but when it is joyned be- 
tweene the parties, so there is no demurrer in law, but when it is 
joined; and therefore when a demurrer is offered by the one party, 
as is aforesaid, the adverse party joyneth with him, (for example) 
saith, quod filacitum firedictum,{Sc.materiaque ineodem contenta bo- 
num et sufficiens in lege existunt,&%c.et petit judicium,and thereupon 
the demurrer is said to be joyned, and then the case is argued by coun- 
celllearned of both sides; amd if the poynts be difficult, then it is argued 
openly by the judges of that court, and if they or the greater part 
concurre in opinion, accordingly judgement is given; and if the vid. Bract. ke 
court be equally divided, or conceive great doubt of the case, then 51-582 b. 
may they adjourne it into the exchequer’ chamber, where the case 
shall be argued by all the judges of Kngland ; where if the judges 4% 3. cop 6 
shall be equally divided, then (if none of them change their opinion) 
it shall be decided at the next parliament by a prelate, two earles, 
and two barons, which shall have power and commission of the king 
in that behalfe, and by advice of themselves, the chancellor, trea- 
2. a." the justices of the one bench and the other, and other | 
[7 a. | of the king’s councell and as many such as shall seeme con- Rot. Parlin. SL. 
venient, shall make a good judgement, &c. Andif the difficulty be a procecding in 
80 great as they cannot determine it, then it shal be determined by se upon 
the lords in the upper house of parliament (1). See the statute, for difficulty in the 
it extends not onely to the case abovesaid, but also where judgements ju," ™"™"" 
are delayed in the chancery, king’s bench, common bench, and the Britton, 
exchequer, the justices assigned, and other justices of oyer and ter- 91 E.3.37, 38. 
miner, sometime by difficulty, sometime by divers opinions of jus- °° => 


tices, and sometime for other causes. [a] Before which statute, if 4 E. 3. 34, 
Jucgements [9] 4 ¥. 3. ca. 14, 


(2) [See Note 30.] . to have the opinion of all the judges, 

4. Inst. 110. 118. and Warruine and Smith, 

2. Bulstr. 146. in which case the court re- 

(ay See further, as to the adjourning of  fused to grant a motion for such an adjourn- 
causes into the exchequer chamber in arder ment. 
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Cap. 3. Of Escuage. 
judgements were not given by reason of difficulty, the doubt was 
decided at the next parliament, (which then was to be holden oncg 
every yeare at the least) (2). [6] Si autem talia nunquam frrius 
evenerint, et obscurum et difficile sit eorum judicium, tunc ponatur 
judicium tn resfiectum usque ad magnam curiam, ut ibi per concilium 
curie terminentur. But hereof thus much shall suffice. [c] He that 
demurreth in law confesseth all such matters of fact as are well and 
sufficiently pleaded. If there be a demurrer for part and an issue 
for part, the more orderly course is to give judgement upon the de- 
murrer first; but yet it is in the discretion of the court to try the 
issuc first, if they will. After demurrer joyned in any court of re- 
cord, the judges shall give judgment according as the very right of 
the cause and matter in law shall appeare, without regarding any 
want of forme in any writ, returne, plaint, declaration, or other 
pleading, proces, or course of proceeding, except those onely which 
the party demurring shall specially and particularly set downe and 
expresse in his demurrer (3). [a] Now what is substance and what 
is forme you shall read in my Reports. 


"s case. 
10. Co. 88. peque 98. Dottor Leyfield’s case, (1. Leon. 178. Doc. Pla. 116, 117.) 


LA UH.4. 11 
37 IL 6. 6. 


(e] 33 H. 8 
Dyer 83. 
(Cro. Eliz. 752.) 


(2) See 4. Inst.9. and Com. Dig. Parlia- 


ment, C. 


And in some cases a man shall alledge speçiall matter, and can- 
clude with a demurrer; [4] as in an action of trespasse brought by 
I. S. for the taking of his horse, the defendant pleads that he him- 
selfe was possessed of the horse untill he was by one J. S. dispossessed, 
who gave him to the plaintife, &c. the plaintife saith that J. S. 
named in the barre and J. S. the plaintife were all one person, and 
not divers; and to the plea pleaded by the defendant in the manner, 
he demurred in law, and the court did hold the plea and demurrer 
good, for without the matter alledged hg could nat demurre. Now 
as there may be a demurrer upon counts and pleas, so there may be 
of aid prier, voucher, receit, waging of law, and the like. [c]By 
that which hath been said it appeareth, that there is a gevcrall de- 
murrer, that is, shewing no cause, and a speciall demurrer, which 
sheweth the cause of his demurrer. Also by that which hath beene 
said, there isa demurrer upon pleading, &c. and there is also a de- 
murrer upon evidence. [2] As if the plaintife in evidence shew any 
matter of record, or decds or writings, or any sentence in the eccle- 
siasticall court, or other matter of evidence by testimony of witnes- 
ses, or otherwise, whereupon doubt in Jaw ariseth, and the defendant 
offer to demurre in law thereupon, the plaintife cannot refuse to 
joine in demurrer, no more then in a demurrcr upon a count, repli- 
cation, &c. and so ¢ corverso may the plaintife demurre in law upon 
the evidence of the defendant. 

But if [e] evidence for the king in an information or any other 
suit be given, and the defendant offer to demurre in law upon the 
evidence, the king’s counsell shall not be inforced to joyne in de- 
murrer; but in that case, the court may direct the jury to finde the 
speciall matter. 


? 


“ En judgement.” For the signification of this word, Vide 
Sect. 366. | 


Sect. 96; - 7 


(3) Sec. 27 Eliz. c. 5. and 4 Ap. 
c- 10. 


" 


Of Escuage, 


Sect. 97. 


Sect. 97. 


T apres tiel voyage royal en 
Escoce, il est communement dit, 


que per authoritie de parliament. 


Vescuage serra assesse et mis en cer- 
tuine ; scilicet, certeine summe d’ur- 
gent, quant chescun, que tient per 
entier fee de service de chivaler, quel 
ne fut per luy mesme, ne per un auter 
pur luy, ove le roy, paiera a son 
seignior de que il tient la terre per 
escuage. Sicome miltomus, que il 
Suit ordaine per authoritie de la par- 
Lament, que chescun, que tient per 
entier fee de service de chivaler, que 
ne fuit ove le roy, payera a son 
seignior xls. donque celuy que tient 
per moitie d’un fee chivaler, ne payera 
a son seignior forsque xx s. et celuy que 
tient per la quart part de fee de 
chioaler,ne payera forsque xs. et sic 
que pluis, pluis, el que meins, meins. 


into Scotland, it is commonly 
aid, that by authority of parliament 
the escuage shall be assessed and put 
in certaine ; scil. a certaine summe 
of money, how much every one, 
which lioldeth by a whole knight’s 
fee, who was neither by himselfe, 
nor by any other, with the king, 
shall pay to his lord of whom he 
holds his land by escuage. As put 
the case, that it was ordained by the 
authoritie of the parliament, that 
every one, which holdeth by a whole 
knighl’s fee, who was not with the 
king, shall pay to his lord fortie’ 
shillings ; then he which holdeth 
by the moitie of a knight’s fee, shall 
pay to his lord but twentie shillings; 
and he which holdeth by the fourth 
part of a knight’s fee, shall pay but 
x s.andhe which hath more, more, 
and which lesse, lesse (5). | 


A ND after such a voyage royall 
s 


4t /RPRES voiage royall, &c. il est communement dit, que fier au- 
thority de parliament eacuage serra assesse.” Nota, here is a 
secret of law included, that albeit escuage incertaine be due by te- 
ture, yet because the assessment thereof concerned so many and so 
great a number of the subjects of the realme, it could not be assessed 
by the king or any other but by parliament : [a] and this 

[ 72. b.] was by the common law (1.) 
[2] No escuage was assessed by parliament since the rtigne of 
Edward the second, and in the eight yeare of his reigne escuage was 

assessed (2). 


If the tenant goeth with the king, and dyeth in excrcitu, in the 
host or armie, he is excused by law, and no escuage shall be dc- 
manded. . . 

And it is to be observed, that if he that holds of the king by 
escuage, goeth, or findeth another to goe for him with the king, &c. 
then he shall have escuage of his tenants that hold of him by such 
service (3), which must be assessed by parliament. 

But ifthe king’s tenant goeth not with the king, then he shall pay 
for his default escuage; and shall have no escuage of his tenants (4). 
Richard the second making a voyage royall into Scotland, at the 
petition of his commons pardoped the payment of escuage. (5) 


Ca] 13 EL. 4.5. 


(6) 8 H.3. 

Rot Claus. & 
Rot. finiura, 
memb. 30. & ante. 


Staff. P. 14 E. 1. 
de banco. 


F. N. B. 84. 
Bract. lib. 2. 3¢.% 


EF. N. B. 84. 
Rot. Pari. 
OR. 2. pu. 4C. 


(1) {See Note 51.] 
(2) See ante 69. b. note 3. 
(3) [See Note 32.4, 


(4) [Sce Note 33.] 
(5) [See Note 34.3 
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Lib. 2. Cap. 3. 


Of Escuage. 


Sect. 98, 99. 


Sect. 98.: 


Tascuws teignont per la custome 

(6), que st Vescuage courge per 
authoritie de parliament a ascun 
summe de money, que ils ne paieront 
Sorsque la moitie de ceo, et ascuns 
tcignont que ils ne payerent forsque 
le quart part deceo. Mes per ceo que 
Vescuage que ile paieront est non cer- 
tain, pur ceo que n’est cerlaine coment 
le purliament assessera Vescuage eux 
teignont per service de chioaler. Mes 
auterment cat de l’escuage certaine, 
de que serra parle en le tenure de 

socage. 

Vide Sest. 120. 


15 E. 2 tit. 
Avow. 214. 


‘ 20. Ass. ‘65. 


30 E. 3. 23. b. 
4. Co. 88. in Luttrel’s case. 


“© Mes auterment est de escuage certaine.” 


that if eseuage be assessed by 
authoritie of parliament at any 
summe of money, that they shal 
pay but the moitie of that summe, 
and some but the fourth part of 
that summe. But because the 


A ND some hold by the custome, 


escuage that they should pay is un- ” 


certaine, for that it is not certaine 
how the parliament will assesse the 
escnage they hold by knights ser- 
vice. But otherwise it is of escuage 
certain, of whieh shall be speken in 
the tenure of socage. 


“ SCUNS teignont fier custome, &c.” 
Nota, that escuage is directed by custome. 


Here it appeareth, 


that escuage is two-fold, viz. escuage incertaine, whereof Littleton 
here speaks ; and escuage certain. Quemadmodum incertitudo scu- 
tagii facit servitium militare, ita certitudo scutagii facit 
socagium. But more of this in the Chapter of Socage, L 73: a. } 


Sect. 120. 


“Per parliament.” 
court, see Sect. 164. 


Of the antiquitie and authoritie of this 


Sect. 99. 


T si home parle generalment d’es- 


cuage, il serra entendue per le. 


common parlance d’escuage non cer- 
taine, que est service dechivaler. Et 
tiel escuage trait a luy homage, et 
homage trait a luy fealtie; car feultie 
est incident a chescun manner de scr- 
vice, forsque a la tenure en frankal- 
moigne, comme serra dit apres en le 
tenure de frankalmoigne. Et issini 
il que tient per escuage, tient per 
homage, fealtie,-et escuage. 


(6) The wordsin L. and M. and Roh. 
pre ascun tenantes teignont, and the words 
er la custo me are omitted. 


. ND if one speake generally of 
escuage, it shal be intended by 

the common speech of eseuage in- 
certaine, which: is knights service. 
And such esctiage draweth to it 
homage, and homage draweth to it 
fealtie; for fealtie isincident to every 
manner of service, unlesse it be to 
the tenure in frankalmoigne, as shal 
be said afterward in the tenure of 
frankalmoigne (4). And so he, which 
holdeth by escuage, holds by hom- 
age, fealty, and eseuage (2). «ET 


(73. a. 


] | 
(1) See acc. Mad. Baron. Angl. 166. 
(2) [See Note 35] 


Lib. 2. 


«6 T si home parle generalment d’escuage, il serra intend fier 
le common farlance d'escuage non ceriain.” - 

Verba equivoca et in dubio fiosita inteciguntur in digniort et fo- 
tentiori sensu. Tenure in cafitte ex vi termini is a tenure in grosse, 
and it may be holden of a subject ; but being spoken generally, it is 
secundum excellentlam intended of the king, for heis caput ret- 


lic @. 


Of Escuage. 


Sett; 100, 101, 


Post. 78. be 
189. a. 381. b 
1. Sid. 966, 


» Seet. 100. 
110. 367.377. 393 
406. 462. 463. 

6 E. 3. Resceit 


165. 90H. 0.23 31H.6.8. 87 HL 6.29. 15 EL 4. 4 OEL Dyer338. 10 E.4. 1L 32 E. 3. Gard. 31. Brit fol. 163. 


‘ Et tiel escuage trait a luy homage, et homage trait « luy feal- 


tie; car fealtie est incident a chescun manner de service, forsque a 
This is gathered by the effects of their 


tenure en frankealmoigne.” 


4 E. 8. 21, 
8H.7.4 


tenure, for essences are found out by properties, fountains by ri- 
vers, and causes by effects: for amongst others, the lords shall 
have escuage of their tcnants, &c. as it followeth. 


Sect. 100. 


T est ascavoire, que quant es- 
cuage est tielment assesse per au- 
thoritie de parliament, chescun seig- 
nior, de que le terre est tenus per es- 
cuage, avera Vescuage issint assesse 
per parliament ; pur ceo que il est in- 
73. b tendus per la ley, que al 
[73. -J commencement tiels tene- 
ments fucront dones per les seigniors 
a les tenants de tener tielx sercvi- 
ees, a defender lour seigniors auxy 
bien come le roy, et mitter en quiet 
lour seigniors et le roy de les Scotes 
avanidits. 


ND it is to be understood, that 
A when escuage is so assessed by 
authoritie of parliament, everie lord, 
of whom the land is holden by 
escuage, shal have the escuage sa 
assessed by parliament; because it 
is intended by the law, that at the 
beginning such tenements were 
given by the lords to the tenants to 
hold by such services, to defend 
their lords as well as the king, and to 
put in quiet their lords and the king 
from the Scots aforesaid. 


Sect. 101. 


E.. pur ceo que tiels tenements de- 
viendront primes des seigniors, il 
est reason que ils averont Vescuage 
de lour tenants. Et les seigniors en tiel 
case purront distreiner pur l’escuage 
issint assesse, ou ils en ascuns cases 
purront aver briefe le roy direct us 
œiconts de meme les counties, &c. de 
levier tiel escuage pur eux, sicome ap- 
piert per le Register. Mes de tiels 
tenants, queux teignont per escuage 
de roy, queux ne fueront ove le roy 
en Escoce, le roy mesme avcra 
Pescuage. 


Vou. I. 


28 


ND because such tenements 
came first from the lords, it is 
reason that they should have the 
escuage of their tenants. And the 
lords in sueh case may distreine for 
the escuage so assessed, or they in 
some cases miay have the king’s 
writs directed to the sheriffs of the 
same counties, &e. to levie such 
escuage for them, as it appeareth by 
the Register. But of such tenants, 
as hold of the king By escuage, 
which were not with the king in: 
Scotland, the king himselfe shall 

have the escuage. 
« LES 


Lib, 2, Cap. 3. Of Escuage. Sect. 102. 


y. Be « iL S s¢igniours averont l'escuage, tc." This is evident. . . 
Seutagio hilbenilo: 


“ Briefe le roy.” This commeth of the Latine word Breve. 

Fitzh. in his preface tohis W. B. saith of them, that they be those 
foundations, whereupon the whole law doth depend. 

[e Bracton, Hi. &. [a] Bracton describeth a writ thus: Breve guidem, cum sit forma- 

Feta, lib 2, tum ad similitudinem regule juris; quia breviter et paucie ver bia 

Bnittoa, Sl. intentionem firoferentis expontt, et explanat, sicut regula juris rem, 

123. 997. que est, breviter enarrat. Non tamen ita breve esse debeat gun 

(7. Co. 4, a rationem et vin intentionts contineat. 

+ Inn, 10.) Of writs some be original, dbrevia originalia, and some be judi- 
ciall, brevia judicilia. 

Alsoof originals, guedam sunt formata sub sute casibus et de cursu, 
et de communi consiliototius regnt concesea ct afihrobata,queæ quidem 
nullatenus mutari poterint abegue consensu et voluntate eorum; et 
quedam sunt magistralia, et safe variantur secundum varietatem 
casuum, factorum et quærelarum ; as for example, actions upon the 
case, which varie according tothe varietie of everie man’s case, and 
the like; and these being not of course, the masters being learned - 
men did make: Item brevium originalium alta sunt realia, alia fier- 
sonalia,alia mixta: Item brevium originalium,alia sunt patentia sive 
aferta, et alia clausa. Certaine it is, that the original writs are 
so artificially and briefely compiled, as there is nothing redundant 
or wanting in them, of which an honourable secretary of state once 
said, that it was not possible tocomprehend so much matter so per- 
spicuously in fewer words. Of all these kinds of writs you shal read 
plentifully in the Register, whereof Littleton maketh mention in 
this place, and also in Fitzh. N. B. 


(Plowd. 238. 2. “Sicome apftert fier le Register.” Register is the name of a most 
pee à ancient booke, and of great authoritie in law, containing all the 
originall writs of the common law; of which booke see more in the 
. preface to the ninth part of my Reports, and containeth also brevia 
F. N. B. 84. Judicialia, que sæfibs variantur secundum varietatem flacitorum 
firohonentis et respondentis (1). 
Also it appeareth by the Register, that the king shall have escuage 
of his tenants, which hold of him as of a mannor which he hath in 
, ward (2), or by reason of a vacation of a bishopricke. 
EF N. B. 84 And so shall a common person, if he hath an estate for life or for 


yeares of a seigniory. 


su 
Britton, ab supra. 


Sect. 102. [74.a.] 


TEM, en tiel case avantdit, TEM, in such ease aforesaid, 
lou le roy face un voyage where the king maketh a voyage 
royall en Escoce (1), et Veacuage royall into Scotland, and the eseuage 

est assesse perparliament, silescignior is assessed by parliament, if the lerd 
distreine son tenant, que tient de luy distraine his tenant, that holdeth ef 
per service d’entier fee de chivaler, him by service of a whole knight’s 
pur fee, 

(1) See further as to the Register of Writs, 


74. a.) 
Nichols. Engl. Histor. Libr. 2d ed. 205. C (1) [See Note 36.] 
(2) See ante 72. b. note 3. 





Lib. 2, 


pur Pescuage issint assesse, Sc. et le 
tenant plede, et voit averrer, que il 
Suit ove le roy en Escoce, &c. per xl. 
Jours, et le seignior voit averrer le 
contraire, il est dit, que il serra trie 
per le certiticat del marshall del host 
le roy (2) en escript south son seale 
(3) que serra mis a les justices. 


Of Escuage. 


Sect, 102. 


fee, for the escuage so assessed, &c. 
and the tenant pleadeth, and will 
aver, that he was with the king in 
Scotland, &c. by 40 dayes, and the 
lord will averre the contrary, it is 
sayd, that it shall be tryed by the 
certificat of the marshall of the 
king’s host in writing under his 
seale, which shall be sent to the 


(2) In L. and M. the words are constable 
de la hoste le roy. 


ale, and the words que sera mis a les 


justices. 
“ T voit averrer, que il fuit ove leroy en Escoce fier 40.jours, (© Co 31) 

Ec. [a] il est dit, que il serra trie per le certificat del mar- LES 
shail.” This is a tryall appainted by the law, ne curta regis defice- 31 x 4 1. 
ret in justitié exhibendä. [b] Herewith agreeth the Register, ux7s 
where the marshall is called constabularius ezercttis nostri. 9 Co, $2. Case de 


(3 Regist. 38: 
F.N.B.%4 2E41 464610. O43. 11H.7,8 228-6. 0. 85H. 6.1.0. 


“ Marshall del hoste le roy,” Mareschallus exercit&s, in Saxon 
Marischalk, i.e. equitum magister. This word Marshall is either de- 
rived of Mare, or of mare an horse, and echalc, which signifieth in 
the Saxon tongue, a master or governor. [c] In the lawes before the 
Conquest it is said, Mareschalli exercitile seu ductores exercitis 
Heretochesfier Anglos vocabantur. Il: ordinabant acies densissi- 
mas in firælils et alas constituebant, prout decuit, et prout ei meltite 
visum fuerit ad honorem corone et ad utilitatem regni. [d] And 
here it is to be observed, that his certificate in this case is a triall in 
law. Iread of sixe kinds of certificates allowed for trials by the com- 
mon law; the first whereof Littieton here speaketh of, in time of 
warre out of the realme. 2. In time of peace out of the rezline. {> 
As if it be alledged in avoydance of an outlawrie, that the defendant 
was in prison at Burdeauz in the service of the maior of Burdeaur, 
it shall be tryed by the certificate of the maior of Burdeaux. 3. For 
matters within the realme, [ / ] the custome of London shall be cer- 
tified by the major and aldermen by the mouth of the recorder. 4. By 
certificate of the sherife upon a writ to him directed [g] in case of 
privilege, if one be a citizen or a forreiner. 5. Triall of records by 
certificate of the judges in whose custody they are by law. All these 
be in temporall causes. 6. In causes ecclesiasticall, as loyalty of 
marriage, generall bastardie, excommengement, profession ; these 
and the like are regularly to be tried by the certificate of the ordi- 
narie (4). 

And there be divers other trialls allowed by the common law, 
than by a jury of 12 men, which you may reade at large in the ninth 
booke of my Reports, fol. 30, 31, &c. in the case of the abbot of 
Strate Marcella, which are as plainly set downe there, as they can 
be here. And in this case, if the triall should not be by certificate, 
it should want triall, which should be inconvenient. Onely in this 
place I will adde something of a foreine triall which I finde not in 

any 


justices are omitted. 


roy 
(3) In L and M. there is an &c. after 


Ce] Lamb. fol 186. 


3E.4 1. b 
is 10. 


ost. 261. a.) 
Ce] 4 E. 4 10. 


& E. 4. 30. 
ai da i. 


(4 Inst. 124.) 


(4) See further as to trial by certificate, 
Com. Dig. tit. Certifcate, and title Trial in 
_ Viner and the other Abridgments. 


Lib. 2. Cap. 3. Of Escuage. Sect. 120. 


any of the treatises lately published against single combats ; because 
it may deterre men from that ungodly and unlawful kinde of re- 
venge, whereupon many murders have ensued, and prevent all hope 
of impunity for default of triall in that case. 


Stat. de 1H. & If a subject of the king be killed by another of his subjects out of 
19 EL 4. fol. 5. England in any forreine country, the wife or he that is heire of the 
Matheny eal dead may have an appeale for this murder or homicide before the 
mu. 38. constable and the marshall, whose sentence is upon testimony of 
Sunt Pl. Cor. witnesses or combate. And accordingly, where a subject of the king 


was slaine in Scotland by others of the king’s subjects, the 
wife of the dead had her appeale therefore before the con-L74- b.] 
Anne stable and the marshall. And so it was [* | resolved in the raigne of 
(Post 261. Hut. 8.) queen Elizabeth in the case of sir Francis Drake, who strook off the 
head of Dowtte in fiartibus, tranemarinia, that his brother and heire 
might have an appeale. Sed r: gina nolutt constituere constabulari- 
um Angle, Ü'c. et ideo dormivit afipellum. 
If a man be mortally wounded in France, and dieth thereof in 
Engiand, it is said that an appeale doth lie upon the said statute; for 
it is not punishable by the common law, and the proceeding there (as 
hath beene said) is upon witnesses or combate, and not by jurie, and 
the mortal wound was given out of the realme (1). 


(1) [See Note 37.] 


Crap. 


Lib. 2. 


Cuap. 4. 


ENURE per homage fealty et 
escuuge est a tener per service de 
chicaler, et trait a luy gard mariage 
et relicf. Car quant tiel tenant mo- 
rust, et son hetre male est deins age 
de 21 ans ; le seignior avera la terre 
tenus de luy tanque al age del heire 
de 24 ans; le quel est appel pleine 
age, pur ceo que tiel home, per en- 
tendement del ley, n’est pas able de 
faire tiel service de chivaler devant 
Page de 21 ans. Et auxy si tiel heire 
ne soit marie al temps de mort de tiel 
auncester, donque le seignior uvera le 
garde et le mariage de luy. Mes si 
tiel tenant devie, son heire female 
esteant d’age de 14 ans ou de plus, 
le seignior n’avera my legarde 

del terre, ne de corps; pur ceo que 
feme de til age poit aver baron able 
de faire service de chivaler. Mes si 
tiel heire female soit deins Vage de 
14 ans, et nient marie al temps de la 
mort son auncester, donque leseignior 
avera le garde de la terre tenus de luy 
tanque al age de tiel heire female de 
46 ans ; pur ceo que il est done per le 
statute de Westm. 1. cap. 22. que per 
2 ansprocheine ensuant les dits 14 ans, 
Le seignior pots tender convenable ma- 
riage sans disparagement a tiel heire 
female. Et si le seignior deins les dits 
2 ans ne luy tender tiel mariage, &c. 
donque el al fine des dits 2 ans poit 
enter et ouste son seignior. Mes si tiel 
heire female soy marie deins Vage de 
43 ans en la vie son uncester, et son 
auncester decy, el esteant deins Vage 
de 14 ans, le seignior n’avera forsque 
la garde de la terre jusques a fine de 
44 ans d’age de tiel heire female et 
donque son baron et luy poient enter 
en la terre, et ouste le seiguior. Car 
ceo est hors de cas de le dit estatute, 
entant que le seignior ne poit tender 
mariage a luy que est marie, &c. Car 
devant le dit estatute Westm. 1. tiel 
issue female, que fuit deins age de 14 
ans al temps de mort son auncester, 
ct 


Of Knights Service. 


Of Knights Service. 


Sect. 103. 


Sect. 105. 


ENURE by homage fealty and 
escuage is to hold by knights 
service, and it draweth to it ward 
mariage and reliefe. For when such 
tenant dyeth, and his heire male be 
within the age of 24 yeares, the lord 
shall have the land holden of him 
untill the age of the heire of 24 
yeares; the which is called full age, 
because such heire, by intendment 
of the law, is not able to doe such 
knights service before his age of 24 
yeares. And also if such heire be not 
maried at the time of the death of 
his ancestor, then the lord shall have 
the wardship and mariage of him. 
But if such tenant dieth, his heire 
female being of the age of 14 yeares 
or more, then the lord shall not have 
the wardship of the land, nor of the 
bodie ; because that a woman of 
such age may have a husband able 
to doe knights service. Butif such 
heire female be within the-age of 
44 yeares and unmaried at the time 
of the death of her ancestor, the 
lord shal have the wardship of the 
Jand holden of him until the age of 
such heire female of 16 yeares ; for 
it is given by the statute of W. 1. 
cap. 22. that by the space of two 
yeares next ensuing the sayd 14 
yeares, the lord may tender con- 
venable mariage without disparage- 
ment to such heir female. And if 
the lord within the said two years do 
not tender such mariage, &c. then 
she at the end of the said 2 ycares 
may enter, and put out her lord. 
But if such heire female be married 
within the age of 14 yeres in the 
life of her ancester, and her ancester © 
dieth, she being within the age of 
44 yeares, the lord shall have only 
the wardship of the land untill the 
end of the 14 yeares of age of such | 
heire female, and then her husband 
and she may enter into the land, and 
oust the lord. For this is out of the 
case 


Lib. 2. Cap. 4. 


et puis que el avoit accomplish Page 
de 14 ans, sans ascun tender de ma- 
riage per le seignior a luy, tiel hcire 
female donque puissoit enter en le 
terre et ouste le seignior, sicome ap- 
piert per le rehersull et parolx de le 
dit statute ; issint que le dit statute 
fuit fait en tiel cas tout pur Padcan- 
tage de seigniors, comeil semble. Mes 
uncore ceo touts foits est entendue 
per les parolx de meme le statute, que 
le seignior n’avera le deux ans apres 
les 44 ans, come est avantdit, mes lou 
til heire femule soit deins Page de 
43 ans, nient marie al temps de mort 
son ancester. 


8 
Brictom, fol. 162. 
& fol. 28. & 95. 
in diversis , . 
written cnife. 


(1) In L. and M. and the Pap. MS. there is 
the following addition: Item et un home tient 
tn maner de un auter per servyce de chivaler, et 
sl tient un auter maner de un auter home per un 
tiel servyce, mez il tient l’un maner per prioritie, 
Ec. et Vauter maner per posteriorite, et adissue 
file, et devie, et les maners descendont al file 
adonques esteant deins l'age de 14 auns, et le 
seignour de que un dez maners est tenu per prin- 
rie seisit le garde del corps del heire et de le 
maner tenuz de luy, et Vauter scignour seisit le 
garde del auter maner tenuz de luy, en cest case 
quant la file vient al age de 14 uuns, ele en- 
trera en le maner tenuz per posteriorite co- 
ment que ele seit adongues desmarie. Qar 
les parole de meme lestaitue de West- 
minster premier sont en tiel forme que ene 


Of Knights Service. 


“ QNERVICE de chivaler.” 

D gister, that itis [6] said unum feodum militis, and not feo- 
dum unius militia, as it was said [c] by some of old ; and so duo 
Jfeoda militis, (Sc. and sometime these fees are called feoda miktaria 
[a]. Our author, having before treated of homage fealty and es- 
cuage, now commeth to knight service itselfe. 
thus recorded : Æfiscofius Baiecensis ille qui tenent de Modardo, 
reddit ci 508. ef servitium unius militia. 


Sect. 103. 


ease of the said statute, insomuch as 
the lord eannot tender mariage to 
her which is maried, &e. For before 
the said statute of W. 1. such issue 
female, which was within the age of 
44 yeares at the time of the death 
of her ancestor, and after she had 
accomplished the age of 14 yeares, 
without any tender of mariage by 
the lord unto her, such heire female 
might have entred into the land and 
ousted the lord, as appeareth by the 
rehearsall and words of the said sta- 
tute; so as the said statute was made 
(as it seemeth) in such ease alto- 
gether for the advantage of lords. 
But yet this is alwayes intended by 
the words of the same statute, that 
the lord shall not have these two 
yeares after the 14 yeares, as is 
aforesaid, but where such heire fe- 
male is within the age of 14 yeares, 
and unmaried at the time of the 
death of her ancestor (1). 


Nota, it appeareth by [a] the Re- 


In Domesday it is 


“ Chivaler,” i. e.eques, knight, is a Saxon word, and by them 
Chivaler taketh his name from the horse ; because 
they alwayes served in warres on horseback. The Latines called 


them 


suyat. Les heiree femels, puis que eles avyront 
complie age de 14 aunz, et le seignour, a qui le 
mariage appent, celes ne voudra marier, mex per 
coveitise de la terre eeles voudra tener dismariez, 
purveu est que le seignour ne puise aver ne tener 
per encheson de la mariage les terres de celes 
heirez females outer deux auns aprez le terme 
dez avaunidiz 14 auns, Ec. per queux parole sl 
poet estre prove, que aprez les 14 aunz null doit 
aver les terrez en tiel case, Esc. forsque celui, a 


‘qui le mariage appent, Gc. et pur cee que äell 


mariage n'appent a celuy, de qui la terre est 
tenus per posteriorite, Efc. tiell heire femel, 
quant ele vient al age de 14 auns, poet bien entre 
en tiel terre, que issint est tenus per posteriorite, 
Ec._Sce 35 H. 6. 52. 


Lib. 2. 


Of Knights Service. 


them eguites, the Spaniards cavalleroes, the Frenchmen. chivaliers, 
the Italiane cavallieri, and the Germanes reiters, all from the horse, 
It is necessary to be seene by what names this service of a knight is 
called. It is called [e] Servitium forinsecum, quia fertinet ad domi- 
mum regem et non ad cafitalem dominum, nist cum in firoprid fier- 
sond profectus fuerit in servitio, ef nist cum fro servitio suo satis- 
fecerit domino regi, Sc. Ideo forinsecum dici potest, quia fit et 


C 75. a ] cafitur foris, sive extra servitium quod fit domino capital. 


And it is called scutagium,as it appeareth [f°] by Lrétleton 
and many authorities before recited; sometime droit de esfiée. Also 
it is called [x] regale servitium, quia sfiectaliter pertinet ad dominum 
regem. Ut si dicatur in carid, faciendo inde forinsecum servitium, 
vel regale servitium, vel servitium domini regis, guod idem est, Sc. 
And another saith: Ei sunt quedam servitia forinseca, gue dict 
poterunt regalia, que ad scutum prestantur ; et inde habemus scu- 
tagium, et ratione ecuti firo feodo militari refutantur, (ec. Soas in 
respect of him that doth it, it is called servitium militie; but in re- 
spect of him for and to whom it is done, viz. to the king, and for the 
realme, it is called seruitium regale, or servitium domini regis, 5c. 
[4] In ancient time they which held by knights service were 
called malites, qui fier loricas, Sc. dufendunt et deserviunt, ic. 
and sometime this service is called servitium hauberticum. And in 
ancient time, such as held by knights service for the defence of the 
realme had many privileges granted to them by law: as for example, 
they might have a writ de essend’ quiet” de tallagio, the effect 
whereof was [i], Si Tho. filtus Ranulfihi terram suam teneat fer 
servetium militare, aicut domino regi monstravit, tunc nullum ab 
eodem Tho. cafient tallagium nec frro eo dando ifisum distringant, 
vel homines suos qui fer consimile servitium teneant. And this 
agreeth with the ancient charter of king Henry the first, before 
mentioned, which he made on the day of his coronation for the resti- 
tution of the ancient lawes. [4] Miktibus, qui per loricas terras 
suas defendunt et deserviunt terras dominicarum carucat’ suarum 
guietas ab omnibus gtldis, et omnt oftere, &5'c.concedo: and the rea- 


[7 5. b.] son thereof is there yeelded: Sicut tam magno gravamine 


allevatt sint, ita equis et armis se bene instruant, ut afeiz et 
harati sint ad servitium meum, et defensionem regni met. But these 
priviledges and quittances are discontinued, and the charge re- 
maineth. 

It is called commonly in [/] our bookes, servitium militare, &c. 
or servitium militis. And this service was created and provided for 
the defence of the realme, to performe which service the heires are 
not accounted in law able till the age of one and twenty yeares. 
Therefore during their minority, the lord shal have the custody of 
them, not for benefit onely, but that the lord might see, that they be 
in their yong yeares taught the deeds of chivalry, and other vertuous 
and worthy sciences. 

[m] S& hereditas teneatur fier servitium militare, tunc her leges 
infane thee, et hereditas ejus, Se. fier dominum feodi illius custo- 
dientur, Sc. Quis futae, infantem talem in artibuse bellicis, quae 


_ facere ratiane tenure sue thee astringitur domino feodi sui, melius 


inatruere fioterit, aut velit, quèm dominus ille, cui ab eo servitium 
tale debetur,et qui majoris potentia et honorie æstimatur,quam sunt 
al amici fropingut tenentis sui? Ifise namgue, ut sibi ab eodem 
tenente meliue serviatur, diligentem curam adhibebit, et meliis in 
hits cum erudire exfertus esse censetur quam reliqui amici juvenis, 
&Je. et reverG non minimum erit regno accommodum, ut incolæ ejus 
in armis sint experti, nam audacter quilibet facit, quod se scire ifise 
non dffidit. 

Amongst 


Sect. 103. 


[if] Rot. Claus. 
19 H. 3. m. 23 


[k Carta EL. 1. 
10 libro rub. 
fol 41. in 
seaccario. 


S Glanvil. 
7.ca. 9, 10. 
Fleta, lib. 1. 
CR 8. x 9 & 
lib. 3. cap. 16, 


Britton, 168. 

4. Inst. 192.) 
m] Forteseus, 

cap. 44. 


Lib. 2 Cap. 4. Of Knights Service. Sect. 103. 


(ni Laub. fol. [2] Amongst the lawes of Saint Edward the Confessor, it is thus 
provided: Debent enim univerat liberi homines,&'c. secundum feodum 
suum, ct secundum tenementasua armahabere, etillasemper prompta 
conservare adtuitionem regni, et servitium dominorum suorum juxta 
hrecehtum domini regis exfilendum et peragendum. And William 
the Conqueror confirmed that law in these words: Statuimus et 
Jrmiter firecihimus, ut omnes comites et barones, et milites, et ser- 
vientes, et univers liberi homines totius regni nostri firedicti 
habeant et teneant se eempcrin armis ei in equie ut decet,et [76. a. ] 
ofortet, et quod sint semper firomfui et farati ad servitium suum 
integrum nobis exflendum et fieragendum, cim semper ofius adfue- 

See W. 1. cap 48. rit, secundum quod nobis debent de feodie et tenementis suis de jure 


OF ee een JSacere, Efc. Out of these two lawes the studious and learned reader 
(6 Co. 22. will gather divers notable things. And therefore if after the lord hath 


Post. 248.) the wardship of the body and the land, the lord doth release to the 
infant his right in the seigniorie, or the seigniorie descendeth to the 
infant, he shall be out of ward both for the body and the land; for 
he was in ward in respect he was not able to doe those services 
which he ought to doe to his lord, which now are extinct, and 
cessante causé cessat causatum. And our author saith, that the 

7 tenure by knights service draweth unto it ward, marriage, &c. so as 

Gon Pin roe)” there must be a tenure continuing. As if the conusor in a statute 
merchant be in execution, and his land also, and the conusee release 
to him a]l debts, this shall discharge the execution ; for the debt 
was the cause of the execution, and of the continuance of it till 
the debt be satisfied, therefore the discharge of the debt which is 
the cause, dischargeth the execution which is the effect. 


“ Et trait a luy gard, mariage, et reliefe.”” So as regularly there 
be sixe incigents to knights service, (viz.) two of honour and sub- 
mission, as Homage and Fealtie ; and foure of profit, viz. Escuage, 
whercof he hath treated before, Ward (i.e. wardship of the land), 
Mariage and Reliefe ; of all which our author hath spoken. But 

Lo] Grand. cust. there be other incidents to knights service besides these ; [a] as 


Fepat orig Po 87. Aide fur faire fite chivalier, et aide pur file marier, &c. which at the 


Glanvil. Lib. 9. common law were uncertaine, and were called ratronabilia auxilia, 

Vite, ihe. because if they were excessive and unreasonable in the judgment of 

cap.40. &lib 3 the court where they were questioned, they ought not to be paide : 

Mince, ea. 1. but now as well in the king’s case, as in the case of the subject, they 

wet o fo. BS are by acts of parliament reduced to certaintie, which are worthy 
70. your reading (1). 

Wate 35. 

25 E. 3. ca. 11. “ Gard,” or Ward, in Latine custodia. And hereof the lord is 

ee called gerdian, custos, and the minor is called a ward, or one in ward. 

wens yo. [6] And albeit (as our author saith) knight service draweth with it 

cript. $8. ward, &c. yet by custame the heire gf him that holdeth in socage, 

Pach. tage Rot may be in ward. 

43. — 

Paniers Marriage,” Maritagium, betokeneth, not onely the copulation 

tie de Dublin's of man and wife in mariage, but also (as in this place here) the in- 


terest of the gardian in bestowing of a ward in mariage, which the 
law gave to the lord; not for his benefit onelv, but that he should 
match 


(1) [See Note 58.] 





83. a. 
[76. b.] 


Lib, 2, Of Knights Service, 


match him vertuously and in a good family without disparagement, 


as shall be said hereafter, which is the principall foundation of his 
estate. ; 


[c] “ Reliefe,” Relevium, is derived from the Latine word rele- 
vare ; for so [d] ancient authors say, and give this reason: Quia 
hæreditas, que jacens fuit fier antecessoris decessum, relevatur in 
manus heredum, et firofiter factam revelationem facienda erit ab 
herede quedam fræstatio, que dicitur relevium. And in Domes- 
day it is called relevamentum and relevatio. 

The teliefe of a whole knight’s fee is five pound, and so according 
to that rate. And this reliefe was as some hold certaine by the com- 
mon law ; [*] but the reliefes of earles and barons were incertaine, 
and therefore were called re/evia rationabilia ; but the statute of 
Magna Charta, cap. 2. limits them in certaine, and mentioneth only 
aknight’s fee. But I reade in the book of Domesday, gtidd Tainus 
vel miles regis dominicus mortens fro relevamento dimittebat regi 
omnia arma sua, et equum unum cum sclid et alium sine sellé ; quod 
st casent ei canes vel accifitres, firæstabantur regi, ut si vellet ac- 
ciferet. 

Since Littleton wrote [-] there is a good law made against fraë- 
dulent fedffments, gifts, grants, &c. contrived of fraud to hinder or 
defraud lords, &c. of their reliefes and heriots amongst other things, 
for the exposition of which statute reade the authorities quoted in 
the margent. And it is to be observed, that the words of the said 
act of 13 Eéz. are (be it therefore declared, ordained, and enacted ) 
and therefore like cases, and in semblable mischief shall be taken 
within the remedie of this act by reason of this word (declared ), 


whereby it appeareth what the law was before the making of this 
statute (2). 


Son heire male.” [f] For iegulatly by the common law the 
heire shall not be in ward, unlesse he claime as heire by descent. 
The statute of Merton, de hiis qui primogenitoe feoffarc solent, [g] 
did helpe feoffments by collusion in certaine cases. And Briééon saith, 
that Robert de Wailrand a sage of the law did advise the great lords 
of the realme to make the said statute, which when it was past, the 
same act tooke his first effect in the heire of Walrand’s own heire, 
whereof Britton maketh a speciall remembrance. But now [4] by 
the statutes of 32 and 34 H. 8. of wills, he which holdeth lands by 
knights service may by act executed in his life time, or by his last 
will in writing, dispose of two parts, as by the said acts appeareth. 
If he dispose all by act executed, then it shall stand good against the 
[76 b ] heire, so as nothing shall descend unto the heire. Butin case 

“J of a devise by his last will, a third part shall descend tothe 
heire, though all be devised away : and if the tenant leave a third 
part to descend, then the devise is good for the residue. [#] But 
these things require so many diversities grounded upon evident rea- 
sons, and are so plainly expressed in my Commentaries, as they 
(being very long) shall not need to be repeated here. [k] And that 
the tenure by knights service draweth to it ward marriage and re- 
Nefe, is of great antiquity, for so jt was in the time of king 


Alfred (1). y 


“ Quant. 


NX 


- point, sée note 1. of: 64, a, 
(1) This shews that in lord Coke’s opinion 
VoL. t. | 29 
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10. Co. 80.) 

3. Co. 25, 28. 
in Butier’s case. 
6. Co. 76. in sir 
George Curzon's 
case. 8. Co. 162. 

t's ease. 

Kb. fo. 171. in 
Vigal Parker’s cast 
CE) Mir. ea. 1. 
sect. 3. 


(2) See a note on the subject of relief, post. the feudal tenures were settled here before 
the Conquest. But as to this confrovetted 


Lib. 2. 


11 HH. 7. 1e 


13 Et Dyer 298. 


~ 


(Post 248. a.) 


*} 12 H. 4 16. 
CEE 


Cap. 4, 


Of Knights Service. 


“Quant tiel tenant mort” Here Littleton speaketh not of a dy- 
ing seised by the tenant, for in many cases the heire shall be in ward, 
albeit the tenant died not seised, &c. nor in the homage of the lord. 
As if the tenant maketh a feoffment in fee upon condition, and the 
feoffor dieth, after his death the condition is broken, the-heire with- 
in age entreth for the condition broken, he shail be in ward, and yet 
the feoffor had noestate or right in the land at the time of his death, 
but onely a condition, and which was broken after his decease. 
(*} But because the condition restoreth the tenant to the land in na- 
ture of a descent, (for he shall be in by descent) by the same reason 
shall it restore the lord to the wardship, seeing now (as Li/tleton 
saith) the heire of his tenant is within age, and not able to doe him 
service, and no default in the lord to barre him of his wardship. 


{7} And so I doe take it, that if the hcire within age recover ina 
dum non fuit compos mentis, or form: don en discender, or remainder 
as heire, or such like, the heire shall be in ward; for these be stronger 
cases than the former ; for here a right doth descend to the demand- 
ant, which right being by course of law restored to the possession of 
the heire within age, by consequence the lord is to have the ward- 
ship of him, but in the case of the condition, no right at all de- 
scended to the heire, as huth beene said. 

And so if tenant in tayle, the remainder in fee, maketh a feoffc- 
ment in fee, and dyeth leaving the issue in taile within age, if the 
feoffee infeoffe the issue in taile, whereby he is remitted, he shall be 
in ward tothe lord ; for as he is restored to the title of the land as 
heire, so is the lord restored to his title of the wardship as lord of the 


fee. And as to this purpose herein I take no difference betwcenc a 
' righ#of action and a right of entry descending, when by action the 


right of the land is lawfully recovered by the heire within age, to 


his tenant: and albeit he dyed not in his homage, yet there was a: 


tight of homage, and no default or laches was in the lord, or act 
done by him to prejudice himselfe thercof. 

But if one levie a fine executorie (as sur grant et render) toa man 
and his heires, and he to whom the land is granted and rendred, 
before execution dieth, his heire being within age entreth, he shall 
not be In ward, for his ancestor was never tenant to the lord, and so 
there is a manifest civersitie between this and the other cases. Et 
sic de cateria, 

But if the tenant maketh a feoffment in fee of lands holden by 
knights service to the use of the feoffec and his heires, untill the 


time that the feoffor pay to the fcoffce cr his heires a hundred ® 


pounds, for the which a time and place is limited; the feoffee dyeth, 
his heire within age, the lord shall have the wardship of the bodie 
of the hefre, and of the lands of the feoffee, conditionally, for he 
cannot have a more absolute intercst in the wardship, than the heire 
hath in the tenancie : therefore if the feoffor pay the money at the 
day and place, and entreth into the land, in this case both the ward- 
ship of the bodie and lands is devested, because tlre lord had no ab- 
solute interest in either of them, but doth depend upon the perform- 
ance or not performance of the condition. ; 

[*] So if the conusor of a fine executorie of lands holden by 
knights service dyeth, his heire within age, the lord shall have the 
wardship of the bodie and land: but if the conusee entreth, the 
heire is disherited, and the lord hath lost the whole benefit of his 
wardship. 


If 
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If the dissise dyeth, his heire being within age, [a] the lord 
shall have the wardship of the heire of the body of the disseisee. 
{n] But put the case, that in that case the disseisor dieth seised, and 
his heire within age, the lord may sise the wardship of his hcire 


also, and of the land also: but the doubt is, whether the heite of the | 


disseisee shall, after the descent to the heire of the disscisor, continue 
in ward, for that after the descent the heire of the disseisor is become 
his lawfull tenant, and the hcire of the disseisee is not tenant unto 
him untill he hath recovered the land. 

If ceatui que use before the statute of 27 A. 8. had dyed, his heire 
within age, the lord [o] should have had the wardship of his heire ; 
and if the feoffee had dyed, his heire within age, the lord should 
have had the wardship of his heire also, and so a double wardship 
for one and the same land, the one by the statute of 4 H. 7. the 
other by the common law. 

{ 7] Tenant by knights service maketh a gift in taile, the re- 
mainder in fee, tenant in taile maketh a feoffment in fee, and 
dyeth, his heire within age, the lord shall have the wardship of him; 
and if the feoffee dieth, his heire within age, the lord shall have the 
. wardship also of his heire, and of the land. 


14H. 4.38. 1H. 5, Grant 43. 5E.4.3. 7.E- 4°37. 18E.413. 3 E. 


677 a.] If tenant by knights servicé maketh a gift in taile, and 

° the donee maketh a feoffment in fee, and the donee dyeth, 
his heire within age, the donor shall have the wardship of him ; be- 
cause he is his tenant in right. [9] But if the feoffce dieth, his heire 
within age, the donor shall not have the wardship of his heire, but 
the lord paramount; because he is tenant in fuit to him ; neither 
shall the donor avow upon the feoffee or his heire for the services 
due unto him, because he must in his avowry shew the reversion in 
fee to be out of him by the febffment, and consequently the services 
yncident to the reversion are also out of him, but he shall avow upon 
the donee and his issues: [r] and thus are all the bookes that seeme 
to be at variance, either answered or reconciled. 


{a] “La terre tenus de luy,tc.” Littleton here speaketh of lands 
holden of a subject: for if a man hold land of the king by knights 
service in cafite, and other lands of other lords, and dicth, his heire 
within age, the king shall have the wardship of all the lands by his 
prerogative: and this was due to the king by the common law, the 
fees of certaine excepted, as in the statute of frercgati va regis, 
cap. 1. appeareth. 

But if a man holdeth lands of the king by knights service, 3s of 
an honor or mannor, &c. [6] i in that case the king shall onely have 
the lands holden of him, and not of any other. Yet by reason of 
tenures of the king by knights service of certaine honours, (while 
they were in the king’s hands) the king (as some have said) bad 
(as it were by prescription) his prerogative, viz. Raleigh hage net 
bonony and Peverel, and so of lands holden by knights service of the 
duchy of Lancaster in the county palatine (1). 

When 


(1) [See Note 39.]. - 
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[c] When an heire hath bin in ward to the king by reason of a 
tenure in capite, after his full age he must sue livery, which is halfe a 
yeare’s profit of his lands holden. But if he be of full age at the 
time of the death of his ancestor, then he shall pay for lands in pos: 
session a whole yeare’s profit for frimer scisin: but if it be of a rever- 
sion expectant upon an estate for life, as tenant in dower, tenant by 
the curtesie, or tenant for life, then he shall pay but the moiety of 
png yeare’s profit. 

d] If the heire be in ward by reason of a tenure of an honour or 

mannor, (except as before) he shall not sue livery, but an ousfer ée 
maine cum exitibus, albeit he never made tender. [e] And if he be 
of full age, the king shall have no frimer seiain, but reliefe. But 
where the tenure is in cafife, there the king shall have the meane 
profits untill the tender be made; and if the tender be made, and 
not duely pursued, the king shall also have all the meane profits. 
- [J] He that holdeth of the king by socage in chiefe, and dieth, 
his heire of full age, the king shall have livery and firimer eectsin 
onely of the lands so holden, and not of the lands holden of others. 
[£g] But if the heire of such a tenant in socage in chiefe be within the 
age of fourteene at the death of bis ancestor, he shall neither sue li- 
very, nor pay firimer seiein, either then or any time after: and the 
reason thereof is, for that the custodie of his body and lands in that 
case belong to the frochein amy, as gardian in socage. [4] Neither 
shall the king have hrimer gcisin of lands holden in burgage, (as 
some have said) for that it is no tenure in carte. 

Note, there is a generall livery, and a speciall livery. A gener all 
livery hath two properties : 

First, it is full of charge to the heire, for he must have an office in 
every county where he hath land, or else he cannot sue a generall 
livery, and he must sue out his writ of æfate firobandd, &c. 

{#] The second property is, that it is full of danger: first, it con- 
cludeth the heire for ever after to denie any tenure found in the of- 
fice: secondly, if livery be not sued of all and of every parcell 
which the king ought to have, whether it be found in the office or 

* not found (for a generall livery could not be sued by parcels) the li- 
very is void, and the king may reseise the lands, and be answered of 
the meane profits. So it is if the office be insufficient, or the processe 
whereof the liv ery was made be insufficient, or the like, the king 
shall reseise, as is aforesaid. [a] Therefore for the ease of the 
heire, and for avoyding of such danger, the heire for the most part 
sueth out a speciall livery, which containeth a beneficial! pardon and 
saveth the said charges, and preventeth the said conclusion, and the 
other dangers; which being of grace, and not of right, as the ge- 
nerall livery is, the king may well and justly take more for a spe- 
ciall livery, than for a generall, for the causes aforesaid, but ever 
with such moderation as the heire may checrfully goe through 
therewith. 

Note, that a livery is in nature of a restitution, which is to be 
taken favourably ; for if livery be made of a mannor cum fertinen- 
tiie, the heire shall thereby have the advowson appendant. Other- 
Wise it is in grants by letters patents. 

Since the time that Litcleton wrote [c] there is a court of wards 
and liveries erected by authority of parliament concerning the or- 
der of the king’s wards, &c. to be holden before the master of the 
‘wards and the councell of that court appointed by those acts. This 

7 at 
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b hath made such a manifold alteration, as were too long here 
[77. .] to be inserted, and doth belong to another treatise mentioned 


in the Epistle of the Jurisdiction of Courts, where it were necessary, 
that the true jurisdiction of that coyrt should be set downe, a matter 
of no great difficulty, seeing it began ao late by authority of parlia- 
ment. And since Liftleton’s time, [d] there is a right profitable 
statute made concerning the finding of offices and other things, not 
onely concerning the king’ s watds, or their rights and possessions, 
but some other provisions very beneficiall for the subject, in all to 
the number of 12. [e] 1. That such persons as hold for tearme of 
yeares, or by copy of court roll, or have any rent common or profit 
afifirender out of any lands found in any office, whereby the king is 
intituled to the wardship of the lands or tenements, or to the for- 
feiture of the lands or tenements upon attainder of treason, felony, 
freamunire, or any other offence, yet may they have, hold, enjoy, and 
perceive their several estates, interests, and profits, although they 
be not found in the office. And this being a beneficiall law, the 
estates of tenant by statute staple merchant and e/egit, and execu- 
tors that hold lands for payment of debts, are taken to be within 
the benefit of the clause : [ / ] and so is a doubt in 14 El. Dier 
cleered. 

2. Where it is found, that the heire is of fewer yeares than in 
truth he is, he shall not be concluded hereby, [g] but every such 
heire at his very full age may prosecute a writ of æ/ate prodandé, 
and sue his livery or ouster le maine : in which case he had no 
remedy by the common law. 

[a] 3. Where one person or more be found heire, where another 
person is heire, the partie grieved had no remedy. 


Sadler's case. Stanf. Prerog. 
¥. N. B. 262, 12 BR. 2 Livery 28. F.N.B.238, 7 Co. 44, 45. Ken’s case 


4 Or where one person or more be found heire in one county, 
and another person or persons found heire in another county, there 
could have beene no interpleading. 

5. Or if any person be untruly found by office lunaticke, or ideot, 
or dead, the party grieved may traverse the said offices ; and you 
may reade in Ken’s case how the office shall be traversed upon this 
act. 

[5] 6. Where it is untruly found by office, that any person at- 
tainted of treason, felony, or fremunire, is seised of any lands, &e. 
the party grieved, having just title of freehold, shall have his travers 
or monstrans de droit (without being driven by this double matter 
of record to his petition of right as he was before this statute) which 
is much more speedy than the petition ; for upon the petition there 
be foure writs of search, and every one must have 40 dayes before 
the serving, and now but two writs of search. 

[c]7. Where an office is found by these words or the like, guod de 
quo vel de quibus tenementa predicta tenentur,juratores pred igno- 
rent, or holden of the king fer que servitia juratores ignorant, it 
shall not be taken for any immediate tenure of the king in chiefe, but 
in such cases a meliis inquirendum to be awarded, as hath beene ac- 
customed of old time. This branch hath beene well [d] expounded; 
for if the first office finde a tenure of the king fier que servitia, Wc. 
yet if upon the meliès inguirendum the tenure be found of a subject, 
the first office hath lost his force fier sensum hujus statuti, and need 
not be traversed, and the meliis, &’c. is ig nature of the diem clausit 

extremum 
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extremum or mendamus, Ü'c. And this was but a declaration of the 
ancient common law, as by the words of the statute (ae hath beenc 
accustomed of old ) it appeareth ; but if upon the meade it be found 
againe as uncertainely as before is said, then it is in judgemeng of 
13 Eliz. Dier 306. law a tenure in cafiite, and so it was before the making of this act, 
4B. 6. 13. and so are the bookes that speake hereof to be intended ; but if upon 
Een the meliis a tenure be found of the king ut de manerio fier qua 
servitia, &c. it shall be taken for knights service. 

8. Where it is found that lands, &c. are holden of the king im- 
mediately, where in truth they are holden of a common person and 
not of the king immediately, and that the heire is within age, such 
heire within age shall have his traverse, &c. which he could na 
have had by the common law. 

9. The meane lords of whom the lands are holden, which the 
king hath by his prerogative during the minority of the heire, shall 
receive and take such rents as are due unto them by the hands of 
such of the king’s officers as receive the profits of the same lands, 
where before that act, the lords used tospare the rents due, &c. 

» during the king’s possession, and after livery sued charged the heÿe 
with all the arrearages. 

10. There is a provision for offices found before the statute or be- 
fore the 20th day of March next after the act. 

11. A special] clause is, that a ecire fac’ shall be awarded upon 
every travers by force of this act, and where the party was put to 
his petition, there upon the travers there shall be two writs of 
search granted. 

12. And lastly, if judgment shall be given against the king upon 
a travers by vertue of this act, all former rights appearing of record 
are saved to the king. But albeit these points are most necessary to 
be knowne, yet let us now returne to Littleton, 

Littleton warily and materially (treating of a common person) 
saith, tenus de uy, holden of him, for he shall have nothing in ward 
but that which is holden of him. But the king by his pre- 
rogative shall not onelv have such lands and tenements,L 78: a. } 
which (as hath been said) the heire of his tenant by knight service 
tn capite holdeth of others, but such inheritances also as are not 
holden at all of any, as rent charges, rent secke, fayres, markets, 
warrens, annuities, and the like ; and, s0 is the law cleerely holden 
at this day, as it hath beene resolved ; aad so experience teacheth, 
that the king by his prerogrative given to him by the ancicnt com- 
mon law shall have those inheritances not holden, and so the guare 

fa Sanf.Prer. made by [0] S‘aund/ford is cleered and made without question. 

. The law is changed since Litileton wrote in many cases both for 
the marriage of the body, and for the wardship of the lands, and a 
farre greater benefit given ta the lords then the common law gava 
them, and some advantage given to the heires, which before they had 
not, which shall be touched briefly. 


Mericbridge, If the father had made an estate for life or a gift in taile of lands 
Com. 83. holden by knights service to his eldest sonne, or other heir apparent, 
33 H.6. 14 within age, the remainder in fee to any other, and dyed, the heire 


should not have beene in ward; for this was out of the statute of 
Merlebridge. But at this day the heire shall be in that casein ward 
for his body, and a third part of his land. 


fa) 31 F. 3. [a] So if the father had infeoffed his eldest sonne within age 
soie un 29. and a stranger and the heires of the sonne, and died, the sonne 


should have beene out of ward ; but at this day he shall be in ward 
for 
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fer his body, and for a third part of his moitv. [4] So if the father 
had infeoffed any of his younger sonnes or cthers for the making of 
his wife a joynture, or for the advancement of his daughters, or 
for the payment of his debts, and after infeoffe and convey the land 
to his heire and dyed, his heire within age, his heire should not have 
beene in ward; because he was bound by the law of nature and 
nations to provide for them ; but now in all these cases the heire 
shall be in ward for his body, and a third part of the land, and all 
this by construction upon the statutes of 32 and 34 H. 8. 
fc} But if either the eldest sonne, or any of the younger sonpes pur- 
chase lands of his father, which are holden by knights service, ond 
Jide, for the reasonable value, this is out of those statutes, and the 
heire shall neither be in ward, nor pay frimer seisin. 

And in all the cases abovesaid, (for-example) if a feoffment be 
made to the use of his wife for life, or to the use of any of his 
younger sonnes: for life, or to the use of some persons for life for pay- 
ment of debts, and upon all these estates a remainder is limited 
over, if the wife or tenant for life dye in the life of the father, [d] 
or if it be conveyed to the use of the wife or yonger children in fee, 
or fee-taile, or in fee for payment of debts, and these lands are con- 
veved away in the life time of the father, after the decease of the 
father no wardship, &c. accrueth by force of any-of the sald sta- 
tutes, for auch estates must continue till the title of wardship doe 

w (1 

[e] à the father convey his lands holden by knights service 
either of the king or of any meane lord to his middle sonne in taile, 
the remainder to the youngest sonne in fee, and dyeth, the eldest be- 
ing within age, and the king or lord seize the body and two parts 

of the land, if the middle brother dye without issue, the king or the 

lord shall not have any benefit of the statute against him in remain- 
der; for the statute was once satisfied, and the statute extendeth nct 
to him in remainder. 

([f] If there be a grandfather, father, and divers sonnes, and the 
grandfather in. the life of the father convey his lands holden by 
knights service to any of the sonnes, this is out of the statute of 
32 H. 8 and if the grandfather die, there is neither wardship nor 
jirimer seisin due; for the father hath the immediate care of his sons 
(2). But if the father be dead, then the care of them belongs to the 
grandfather, and then if the grandfather convey any of the lands to 
any of the sonnes, it is within the said statute; [ ¢] and a convey- 
ance to the use of any of his collaterall blood, which is not his hcire 
apparent, is out of the said statute. And so are conveyances either 
by father or mother to or to the use of bastard children out of the 
statute ; for gut ex damnato coitu nascuntur, inter liberos non com- 
hutentur. And the preamble speaketh of lawfull generations. ff a 
man seised of lands holden in socage convey them to the use of his 
wife, or of his children, or payment of his debts, and after purchase 
lands holden by knights service iz cafite, and dieth, his heire within 
age, the king shall have no part of the socage land. [A] But if in 
that case he had by his will in writing devised his socage lands an fee, 
and after purchased lands holden in cafite, and dicth, the king shall 
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all The benefits, that grew to the subject by those acts of parlia- 
ment, were, that tenants in fee simple might devise their lands by 
their last wills in writing in such manner and forme; as by the said 
acts appeareth ; also that the father might infeoffe his eldest sonne 
or other heire lineall or collateral] ef his lands holden by knights 
service, and two parts of the lands shall be out of ward. And in 
* Might’se case you shall reade excellent matter of estates made upon 
collusion (3). 

And both the statutes of 32 and 54 H. 8. concerning wills and 
wardships are many wayes prejudiciall to the heires; as, taking one 
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example for many, if tenant by knights service make a [78 b ] 


feoffment in fee to the use of his wife and her hcires, or to 

the use of a younger sonne and his heires, or wholly for the payment 
of his debts; in these cases, although nothing at all ef the lands 
so holden descend to the heire, but he is disinherited of the same, yet 
his body shall be in ward. But this for a little taste may suffice. 
More hereof you may reade in my Reports in the several cases 
noted in the margent. 

“ Pleineage.” Full age regularly is one and twenty yéares. 

“ Entendement de ley.” Entendement, t. e. intellectua, the under- 
standing or intelligence of the law. Regularly judges ought to ad- 
judge according to the common intendment of law. 

By intendment of law every parson or rector of a church is 
supposed to be resident on his benefice, uniesse the contrary be 
proved. 

Of common intendment one part of a mannor shall not be of 
another nature than the rest. 

Of common intendment a will shall not be supposed to be made 
by collusion. Jn facto quod se habet ad bonum et malum, magis de 
bono, quam de malo lerintendit. Lex intendit vicinum vicini facta 
scire. Nullaimfossibiliaautinhonesta sunt preeumenda,vera autem et 
honesta, et fossibilia. Lex semper intendit quod convenit rationi. As 
in this case, the gardian shall have the custody of the land untill 
the heire come to his full age of one and twenty yeares; because by 
intendment of law the heire is not able to doe knights service be- 
fore that age, which is grounded upon apparent reason. There note, 
that the full age of a man or woman to alien, demise, let, contract, 
&c. is-one and twenty yeares, the civill law five and twenty yeares, 
for then the Romanes accounted men to hate filenam maturitatem, 
and the Lombards at eighteenc ycares. 


«4 Si le hcire ne soit marie al temps del mort de ticl auncester, Sc.” 
fiuncester is derived of the Latine word antecessor, and in law there 
is a difference between anfecessor and predecessor. For anteceseor is 
applied to a natural person, as I. S, et anteccssorce sui ; but frede- 
ccssor is applied to à body politique or ‘corporate ; as Æfiscofus 
London. ct predecessores sui. Rector de L).et predecessores sui, Ye. 


“ Mes oi tick tenant devieson heire female esteant del age del4ans, 
And the reason, as I finde in antiquity, wherefore the law 
gave the marriage of the heire female if she were within the age of 


fourteene, 


(3) [See Note 41.] 
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fourteene, and that she should not marry herself, was, hur ceogue les 
heires femalce de nostre terre ne se marieront a nous enemies, ct dount 
il nous coviendroit lour homagre prendre, si eux ae fruiesent marier @ 
lour volunt. This is a speciall age for an heire female to.be out of 
ward, if she attaine unto it in the life-time of her ancestor; for at that 
age she may have a husband able to doe knights service. A woman 
hath seven ages for severall purposes appointed to her by law: as, 
seven yeares for the lord to have aid fur file marier ; nine yeares to 
deserve dower; twelve yeares to consent to mariage; until fourteene 
yeares to be in ward; fourteene yeares to be out of ward if she at- 
tained thereunto in the life of her ancestor; sixteene yeares for to 
tender her mariage if she were under the age of fourtcene at the 
death of her ancestor; and one and twenty yeares to alienate her 
lands goods and chattels. 

A man also by the law for severall purposes hath divers ages as- 
signed unto him, viz. twelve yeares to take the oath of allegiance 
in the torne or leet; fourteene yeares to consent to mariage ; four- 
teene yeares for the heire in socage to choose his gardian, and four- 
teene yeares is also accounted his age of discretion; fifteene yearés 
for the lord to have aid fur faire fitz chivaler; under one and twenty 
to be in ward to the lord by knights service; under fourteene to 
be in ward to gardian in socage; fourteene to be out of ward of 
gardian in socage ; and one and twenty to be out of ward of gar- 


. dian in chivalrie, and to alien his lands goods and chattels: 


‘ Mes st tiel heire female soit dcins l'age de 14 aris et nieni marie, 
ic. le seignior avera la gard del terre.” But put case that the lord 
cannot have the wardship of the land, as if the lord before the age 
of fourteene granteth over the wardship of the body, in this case the 
grantee of the body cannot enjoy the benefit of the two yeares, 
because he cannot hold over the land, and the lord which hath the 
wardskip of the land only should lose the benefit of the two years, be- 
cause he hath the lands onely, and cannot tender any mariage; there- 
fore in this case the heire female shall enter into her land at her age 
of 14 yeares. So if a tenant holdeth of one lord by priority, and of 
another by posteriority, and dieth, his heire female within the age of 
14 yeares, the lord by posteriority shall have the lands but untill her 
age of 14 yeares, because the mariage belongeth not to him. Also 
if the lord marieth the heire female within the two yeares, her hus- 
band and she shall presently enter into the lands: for, ceseatate causd, 
cessat effecttzs ; et cessante ratione legis, cessat beneficium legts. 


~ > If the lord tender.a convenable fnariage to the heire 
[7 9 a; | w 


ithin the two yeares, and she mary elsewhere within those 
two yeares, the lord shall not have the forfeiture of the mariage ; 
for the statute giveth the two yeares onely to make 4 tender. 


“Ket st le seignior detns les dits 2 ans ne luy tender tiel mariage, 
te. donque elal fine del dita ? ans fioet entrer, et ouste le scignior.” 
This is so evident, as it needeth no explication: . 


“ Mee si tiel hcire female soit marie deins l’a age de 14 ansen lavie 
son ancester,el son ancester devie cl ceteañit dethsage de 14ans,le scig- 
hior n'évera la gard forsque de la terre jesque al age de\4ans, irc.” 
Note, albeit tle Heire female be maried at the age of twelve yeares 
in the life of her ancestor, (at which age she may consent to ma- 
trimony) to a man of full age, that is able to doe knights service, 


" yet if the ancestor die before her age of fourteene, the gardian shall 


have 
Vor. I. 50 


Sect. 105 . 


Béiteom, fol. 16% 
35 EL 6. #2. 


F. N. B. 143. 


Britton #0. 
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Of Knights Service. Sect. 104. 
have the land until] her age cf fourteene, because (as hath beene 
said) that is the time appointed by the common law. And so if the 
heire male be maried in the life of the ancestor at his age of four- 
teene yeares, and the ancestor dieth, the lord shall have the land 
untill the ward commeth to the age of one and twenty. 


“Car aco est hors del case del dit statute, tntant que le seigmiorne 
froet tender mariage a luy que cet marie.” 

Natura non faci: vacuum, nec lex auhervacuum. ‘The law doth 
hever enforce a man todo a vaine thing. | 

And where the said statute of IV. 1. giveth unto the lord the said. 
two yeares, thercby is implyed, that if he dyeth within the two 
yeares, his executors or administrators shall have the same. For 
when the statute vesteth an interest in the lord, the law giveth the 
same to his executors or administrators. Then put case, that a lord 
hath the wardship of the bodie and land of an heire female, and 
maketh his executor, and dyeth before her age of fourteenc yeares, 
whether the executor shall have the two yeares, because the execu- 
tcr is not lord. But I take it, the executor having the wardship of 
the body and land, shall in that case have the two yeares, for that 
they were vested in the lord (1). 

it is further provided by the said statute, that if the lord tender a 
convenable mariage to the heire female within the said two yeares, 
and the heire female refuseth, then the lord shall hold the land untill 
her age of one and twenty yeares, and further untill he hath levied 
the value of her mariage. But if the lord doth not tender a ma- 
riage within the two ycares, he shall lose the value of the mariage, 
and content himselfe with the two yeares value. 


“Car devant le dit statute, Ec. eicome anfitert fier le rehearsall et 
frarols de le dit etatute.” Nota,the rehearsall or preamble of the sta- 
tute is a good meane to find out the meaning of the statute, and as 
it were a key to open the understanding thereof (2). ‘Fhe tender 
of a mariage to an heire female before the age of tourteene is void, 
which must be understood where the lord may hold the land for the 
said two yeares, for then the statute appointeth the time of the 
tender; but where the lord cannot have the twoyeares, he may 
tender a mariage tothe heire female at any time after the age of 
twelve and before fourtecne, for so he might have done at the 
cammon law. | 


Sect. 304. 


Nts. que le pleine age de 
@ VY mule et female, solonque le 


common parlance, est dit Vage de 


21 ans. Et l’age de discretion est dit 
Page de 1% ans; car a tiel age, le 
enfant que est murit deine tiel age a 
un feme, puit agreer a tiel mariage 
ou disugreer. 


(1) See 6, Co. 74. a. 


OTE, that the full age of male 

and female, according to com- 
mon speech, is said the age of 21 
yeares. And the age of discretion is 
called the age of 14 yeares ; for at 
this age, the infant which is maried 
within such age to a woman, may 
agree or disagree to such mariage. 


OF 


(2) (See Note 42.] 


oo 


Lib. 2. 


F full age, which is the age of one and twenty, and of the age 


Of Knights service, 


beene spoken before (4). 

disagreement in this case. 
ment, when they marrie infra annoa nubiles, is for the woman at 12 
or after, and for the man at fourteene or after, and there need no 
new mariage, if they soagrec; but disagree they cannot before the 
[79 b 7] said ages, and then they may disagree, and marie againe to 


consent, they can never disagree after (1). 


Sect 105. 


a e e s OY A 78. b. 
of discretion, which is the age of fourteene (3), somewhat hath Char. Gard 
But now to the point of agreement or "ii 
The time of agreement, or disagree- Prer. Reg. © & 
re re 
Rot. 842. in bank 
le roy Banister's 
ease. 
others without any divorce; and if they once after give 
: 1. Ro. Abr, SL. 
If a man of the age of (Re. 20) 


fourteen marry a woman cf the age of ten, at her age of twelve he 
may as well disagree as she may, theugh he were of the age of con- 
sent; because in contracts of mattimony, either both must be bound, 


or equal election of disagreement given to both; and so à converse, . 


if the woman be of the age of consent, and the man under (2). 


Sect. 105. 


T ai le gardeinen chivalrie marie 

4 un foits le garde deins l'age de 
44 ans a un feme, ct puis s’il al age de 
1ians disagree a le mariuge,{l est dit 
per ascuns,que l’enfuntn'est pastenux 
per le ley Mestre autrefoils marie per 
sou gardeine, pur ceo que le gardeine 
avoit un foits le mariage de luy, et nur 
ceo il fuit hors de son gurde quant al 
garde de son corpe. Et quant il avoit 
un foits le mariage de luy, et un foits 
Suit hors de son garde, il n’avera plus 

avant le mariage de luy (3). 


_T is a maxime in law, Qudd dominus non maritabit minorem in cus- 
todtd sud nisi semel. And another saith, Si scme/ le:itim2 nupt’ 


gardian 


AX? if the gardian in ehivalpie 
dofh once marie the ward with- 
in his age of 14 yeares to a woman, 
and if afterward at his age of 11 | 
yeares he disagree to the mariage, 
it is said by some, that the infant is 
not tied by the law to be againe 
mariced by his gardien, for that the 
once the mariage of 
him, and beeause he was once out 
of his ward as to the ward of his 
bodie. And when he had once the 
mariage of him, and he was once 
out of his wardship, he shall no 


more have the mariage of him. 


Juer’, fc. postmodum non tenebuntur eub custodié dominorum esse. 
Albeit this mariage is de facto, and not. de jure, and though the 
disagreement dissolveth it ad sxitix yet the lord shall never have the 
mariage of him. 

Am so if the gardian maricth his ward to a woman, and after 
the mariage is dissolved by reason of a precontract (4), yet the gar- 
dian shall never have the mariage of the ward againc. | 

But if one ravisheth a ward from the lord and marieth him with- 
in the age of consent; in that case, if the lord taketh again his 
ward, and he at the age of consent disagreeth to the mariage, the 
lord shall have the mariage of him, for he never had it before. 

So 


(3) [See Note 43.] 


a H. 6. Gard. ils. 
27 H. 6, Gad. 118, 


27 H. 6, Gard. 118. | 


(4) To lord Coke’s account of the se- 
veral ages of a man and woman, which is 
iven in fol. 78. b. add 1. Hal, Hist. Pl. 


(79. b.] 
(1) [See Note 44.) 


(2) [See Note 45.] 

(3) In L. and M. the words quere de hoe. 
are added. 

(4) [See Note 46,% 


Lib.2. Cap.4  OfKnights Service. | Bect. 106. 


¥. N. B. 243. So likewise, if the ancestor marieth his heir apparent, infra annos 
aubiles,and dieth hig heire within age, the ward disagreeth, the gar- 


THOU dian shall have the wardship of him. The same law it is in the 
same case, if the wife dyeth before the age of consent, the lord 
shall have the mariage of the heire. 

And so note a diversity when the ward is maried by the ancestor 

(a) 90 E.1. or by a ravisher, and when by the gardian himselfe. [a] For if the 

gar 56" ancestor marie his hcire apparent infra annos nubilee and dyeth, in 

gard. 138. this case, if the mariage be dissolved by disagreement either of the - 

DE sy. ward or of his wife, the gardian shall have the mariage of him. 

ures L [6] And so it is if a ravisher marry a ward infra annos nubiles, and 

Thidem 198: the mariage is dissolved, uf eufra, the gardein shall have the mari- 

pale age. If the heire male in ward of the. age of tenne yeares be 

Vide Prez. maried without the consent of the Nord, he may tender unto the 

Mog. OP & heire jnfra annos nubiles a mariage, albejt he be so maried ; and if 

Siar ores he refuse, and agree to the former marriage, the lord shall have the 

6,37. forfeiture of his mariage, as it hath beene holden. But otherwise 

£0) 37.6. it is [c] (saith Lyttleton) where the gardian himselfe marrieth the 

| B. 14m ward, ut supra. And the reason of the diversitie is, because in this 
isa eee case the gardian had once the mariage of him, but 20 had not he in 
E 3 16. either of thé ‘other cases ; and it is a maxim in law, quôd dominus 


tion sur be statute 707 Maritabit fiufiillum nist semel. 
38. pnd the bookes =“ It appeareth upon consideration of all the bookes afore- 

_ said, that where the ancestor marrieth his heire apparent [80. a. | 
within the age of consent, and dyeth, the infant still being within 
the age of consent, the lord may take the infant (if he will) into 
his possession, in respect the infant may disagrec to the marriage ; 
and if the infant be deteyned from him, he shall recover him in a 
writ of ravishment of ward, and thereupon have the infant delivered 
Yes tohim. [d] But if the ancestor marrieth his heire apparant infra 

at barges ' annos nubiles, and dieth, his heire being infra annoe nubiles, and 
1: DE after age of consent the heire agreeth to the marriage, neither the 
‘king nor the lord shall have the marriage, for now it is a marriage 

ab initio, and there neede no other marriage. 


a“ 


Sect. 106. 


Er le manner esk,si legar- TN the same manner it is, if the 
dein luy marie, et la feme devie, gardian marry him, and the wife 
esteant Venfant deins Vage de wiiii, die, the infant being within the age 
qne ou xv ©. oft4 yeares or 21. | 


HIS Littleton addeth, because he spake in the case next before 
of a disagreement by the infant. Here he saith, that if the 
wife dye, the infant being within the age of consent. | 


OL 
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EK que liel enfant poit disagreer ND that such infant nray disa- 
a tiel marriage, quant il vient A gree tosuch marriage, when he 
al uge de xitii. ans, il est prowce per comes to the age of 14 yeares, it is 
les parolx del statute de Mérton cap. proved by the words of the statute of 
6. que issint dit. | - Mcrion cap. 6. which saith thus: 

De dominis qui maritaverint illos quos habent in custodi: su, villanis, vel 
aliis, sicut burgensibus, ubi disparagentur, si talis heres fuerit infra 14 
annos, et talis ætatis quod matrimonio consentire non possit, tune si pa- 
rentes illi conquerantur, dominus amittat eustodiam illam usque ad ætatem 
heredis, et omne commodum quod inde receptum fuerit, convertatur ad 
eommodum heredis infra ætatem existentis, secundum dispositionem pa- 
rentum, propter dedecus el'impositum. Si autem fuerit 44 ans et ultra, 
quod consentire possit et tali matrimonio consenserit, nulla sequatur pena. 


Et issint est prove per mesme le esta- And so it is proved by the same sta- 
tufe, que nul disparagement est, mes _ tute, that there is no disparagement, 
lou celuy que est en garde est marie but where he which is in ward is 
deins Page dé xiiii. ans. married within the age of 14 yeares. 


“ E statute de Merton.” So called because the parliament 
was holden at Merton. 


“ Kt que tielenfant hoit disagreer, Et. tl eat firoue, tc.” Note, 
the time of disagreement is set downe by act of parliament, and so  Merton, ca.6. 
observed by Littleton, who seekes no other proofe therein then by 
the law of England. 
“ Ubi disharagentur.” Disparagement, disharagatio, commeth 
of the verbe disfiarago, and that of diefiar and ago. 
Now it is necessarie to be understood, what disparagements there 
be for the which the heire may refuse. 
And of such disparagements there be foure kindes. 
The first, firofiter vitium animi ; as an ideot, non compos men- 
tis, a lunatique, &c. (1) | 
The second, firofiter vitium sanguinis ; as, 1. a villein: 2. bur- 
gensis : 3. the sonne or daughter of a person attainted of treason or Bracton, Hib. 2. 
felony, albeit pardoned, for the blood is corrupted: 4, a bastard: Britton, fb. 169. 
5. an alien or the childe of an alien. Burgensis is a man of trade, Fie lih 1: 
[80 b 7] . as an haberdasher, a draper, or the like (and this agreeth Mirror, ca. 2. 
rw 4 with the civill law, Patricii cum plebcijs.matrimonia ne Rot. Pari. 
contrahant ), whereof Glanvill speaketh thus: Si verd fuerit filius BE 1. fo. 9. 
burgensie, etatem habere tunc intelligitur, quando discretè sciverit 
denarios numerare, et fiannos ulnare, et alia fiaterna negotia simili- the sonne of The. 
ter exercere. his attainder. 
The third, frofter vitium corporis; as, first, de membris, having 
but one hand, one foot, one eye, &c.; secondly, deformitie, as to 
Jooke asquint, a creeple, halt, lame, decrepit, crooked, &c.; thirdly, 
privation, as blind, deafe, dumbe, &c.; fourthly, disease horrible, 
as leprosie, palsie, dropsic, or such like diseases ; fiftly, great and 
' continuall — 


(1) [See Note 47.] 
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continuall infirmitie, as a consumption, and such like; sixtly, im- - 
potency to have children in respect either of age past children, or 
so tender yeares as there is too great disparitie, or for naturall dis- 

, abilitic or impediment, or such like ; seventhly, defloured of her 


y: 

The fourth kinde of disparagement was frrofiter jacturam frimt- 
legit, Ec. as to marry the heire té a widow, whereby he should by 
reason of the bigamie have lost the benefit of his cleargie, whereby 

1E.6.emp.1s. , he might save his life; but now the exception of bigamie in that case 
djiVide Scot. 100. is ousted by the statute (1). And Littleton saith, [d] that there be 
oN. B. 14, many other disparagements which are not specified in the said sta- 
+ tute, for those two mentioned are put but for examples. In a word, © 
it must be competens maritagium absque dixfiaragatione. 


“ Si talie heres fucrit infra 14 annde, et take etatis quod matri- 
monio consentire nom fiossit, Sc." Note, albéit the ward, where 
he is disparaged, may disagree at his age of faurteene yeares, yet the 
law doth so abhorre the odious dealing of the gardian, to whom the 
custody of. the ‘heire is committed, and his horrible profanation of 
honourable marriage, the only ligament of men’s inheritances, as it 
inflicteth a great punishment upon the lord in this case, albeit the 
marriage be not perfect, but avoydable by disagrcement. 


6 Tunc of parentis tli conguerantur.” Littleton, in the next Sec- 
tion expoundeth these words in this manner, viz. Sz farcntes con-. 
guerantur, Le. a farentes inter eos lamen{entur, que est tant adire, 
que si les cosens de tel infant ont cause de faire lamentation ou com- 
flaint pur le hont faire lour cosen issint disharage, quel est in man- 

ner un hont a eux. Parene est nomen generale ad omne genus cog- 

. nationis. See more of this in the next Section. | 

“ Dominus amittat custodiam illam usque ad ætatem heredis, et 

| omne commodum quod inde receftum fuerit, convertatur ad com- 

modum heredis, Ec. Here falloweth the penaltie. 
| First, amittat custodiam, that is the whole benefit of the ward- 
ship. But inthis case, if the gardian hath granted the wardship of 
the land to another bond Ade, and after, the heire is disparaged, 
the grantee shall not forfeit his interest ; flr the statute is, domirtese 
. améitiat custodiam. 

Secondly, ef omne commodum quod inde receptum fuerit, conver- 
tatur ad commodum heredis secundum dishositionem frarcntune. 
These words are expounded by Lett/eton, which needeth no further 
explanation. Now where readers upon this statute have put a case, 
that if the tenant hath issue a daughter, his wife enscint with a 
sonne and dieth, the lord doth disparage the daughter before the 
age of twelve yeares, the sonne is horne, the daughtcr disagrees, 

Wide the Seeond the sonne dieth the daughter within the age of fourtecne, she shall 

tutes. be in ward againe: This case is not warranted by this statute, for 

Mines, this statute extends not to the heires female. 

(0. Co. 197.) If the tenant make a lease to 4. for life, the remainder to A. in 
fee, the tenant for life surrenders upon condition, B. dieth his heire 
within age, the lord disparages the heire, tenant for life entreth for 
the condition broken and dieth, the heire shall be out of ward, for 


that 
(1) [See Note 48.] 


a 


| 
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that he claimeth as heire to one man. 
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But if after the disparage- 


ment lands descend from another ancestor tothe ward so disparaged, 


he shall bein ward for those lands. 


If two joyntenants be of a ward, and the one disparageth the heire, 
- both shall lose the wardship, for the wordsbe, et omne commoadum, Uc. 


.“ SF autem fucrit 14 annorum et ultra, &'c. nulla sequatur pena.” 
By which it appeareth (as Littleton 'observeth), that there is no dis- 


Brittoa, fol. 169. 
act. 


paragement but where the ward is married within the age of four- 


teene. 


OTA, queil soloit eatre question, 

coment ceux parolx serront en- 
tendes, Si parentes conquerantur, &c. 
Et il semble a ascuns, queconsiderant 
le statute de Magna Charta, que voit, 
qucd heredes maritentur absque 
dsparagationc, &c. sur quel cel sta- 


~ Sect. 108. 


OTE, it hath beene a question, 

how these words shall be un- 
derstood (Si parentes conquerantur). 
And it seemcth to some, who con- 
sidering the statute of MagnaCharta, 
which willeth, quid hæredes mariten- 
tur absque disparagatione, &c. upon 


tute de Merton sur fiel point est iwhieh this statute of Merton upon 


foundue (1), que nul action poit estre 
pris sur cel statute, (2) entant que il 
ne fuit unques view ne oye, que ascun 
action fuil port sur cel statute de Mer- 
ton pur cel disparagement envers le 
gardeine pur cest matter avantdit (3), 
ec. et si ascun action puissoil estre 
prise sur liel matter, il serru entendue 


uscun foits (+) estre mise en ure. Et. 


nota, (5) que ceux parolx serront en- 
tendes (6), Si parentes conquerantur, 


id est, si parentes inter eos lamen-. 


tentuy que (7) est taunt a dire, que si 
les cousins de tiel enfant ont cause de 
faire lamentation ou complaint enter 
eux, pur le hont fait a lour cousin 
issint disparage, quel est en maner un 


hont a eux, donques puit le prochein 


cousine, a que Venherituge ne. puit dis- 
cender, enter et ouster le gardeine en 
chivalric. Et s’ilnevoile,un auter cou- 
sin del ‘enfant poit ceo faire, et les is- 
sues ctprofitsprender alusedelenfant, 
| et 
(1) que nul action poit estre prie sur cel sta- 
£ute, not in L. and M. 
(2) come semble et, L. and M. 
(3) per cest matter avant dit, not in L. and 


(4) Per comen presumption devaunt ceux 


L = 


this point is founded, that no action 
can be brought upon this statute, 
insomuch as it was never seene er 
hoard, that any action was bronght 
upon the statute of Merton for this 
disparagement against the gardian 
fur the matter aforesaid, &c. and if 
any action might have beene brought 
for this matter, it shall be intended 
that at some time it would have 
beenc put in use. And note that 
these words shallbe understood thus, 
Si parentes conquerantur, id est si 
parentes inter eos lamententur, which 
is as much as to say, as if the cou- 
sins of such infant have cause te 
make lamentation or eomplaint 
amongst themselves, for the shame 
done to their cousin so disparaged, 
which in manner is a shame to them, 
then may the next cousin, to whom 


‘the inheritance cannot descend, en- 


ter and oustethe gardein in chivalrie, 
And 


heures instead of entendge azcwn feits, ia L. 
and M. | 
(43 Etnotanot in L. and M. 
(6) entiel maner in L. and M. 
(7) o@ instead of gue in Ly and M. 


LA 
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et de cea render accompt al enfant And if he will not, another eousin of 
quant il tient a son plein age. Ou the infant may doe this, and take the 
auferment l'enfant deins age poit issues and profits to the use of the 
enter luy mesme, et ouster le gardein, infant, and of this to render an ac- 
&c. Sed quære de hoe. count to the infant when he comes 


os 
(3. Inst. 1.) 


Vide 8. Co. the 
Prinee’s case> 


sect. 18. 
Brit. fol. 177. b. 


23 E. 1. 


5 H.3. Mord, 53. 
Matth. Paris, 
246. 276. 248. 


35 E. 1. ca. 2 


42 E. 3. ca. 1. 


to his full age. Or otherwise the 
infant within age may enter him- 
self, and ouste the gardein, &c. Sed 
quecre de hoc. 


“ E statute de Magna Charta.” 

Though it be in forme of a charter, yet being granted [81 a ] 
by assent and authoritie of parliament Lité/eton here saith it _— 
is a statute. 

This parliamentarie charter hath divers appellations in law. 
Here it is called Afagna Chara, not for the length or largenesse of 
it, (for it is but short in respect of the charters granted of private 
things to private persons now a dayes being (clefthantine charte, ) 
but it is called the great charter in respect of the great weightinesse 
and weightie greatnesse of the matter contained in it in few words, 
being the fountaine of all the fundamentall lawes of the realme ; and 
therefore it may truly be said of it, that it is magnumin parvo. It 
is in our bookes called Charta Libertatum, et Communis Libertas 
Anglie, or Libertates Anglie, Charta de Libertatibus, Magna 
Charta, ic. And well may the lawes of Angland be called Liber- 
tates, guia Liberos faciunt. Magna fuit quondam Magne reve- 
rentia Charte. . 

This statute of Magna Charta is but a confirmation or restitution 
of the common law, as in the statute called Confirmatio Chartarum 
anno 25 E. 1. it appeareth by the opinion of all the justices ; and in 
5 H. 3. tit. Mord. 53. Magna Charta is there vouched ; for there it 
appeareth that king JoAn had granted the like charter of renovation 
of the ancient lawes. 

This statute of Magna Charta hath beene confirmed above thirty 


times, and commanded to be put in cxecution. By the statute of 


25 E. 1. cap. 2. judgements given against any points of the charters 
of Magria Charta, or Charta de Forestd, are adjudged void. And 
by the statute of 42 Æ. 3. c. 1. if any statute be made against cither 
of these charters it shall be void. 


“ Sur le statute de Magna Charta le statute de Merton cet foun- 
due eur ticl point, viz. Quéd hercdes maritentur qbsque dis- [ 81. b 
fraragatione (1).” ° .] 


‘ Foundue.” So as Magna Charta is the foundation of other 
acts of parliament. This act extendeth as well to females as to 
males. . 

“ Nul action post estre frise sur cel statute, cniant que ilne un- 
aucs fuit view ou oye, Êdc. Et si ascun action fiuisaoit estre prise 
sur cest matter, il serraintend a astun foits estre mise in ure.” 

Hereby 


(1) See 9 Hen. 3. c. 6. 


Lib. 2. 


é 

Hereby it appeareth how safe it is to be guided by judicial pre- 
sidents, the rule being good, Periculosum extstims, quod bonorum vi- 
rorum non comprobatur excm/ils. And as usage is a good interpre- 
ter of lawes, so non usage where there is no example is a great in- 
tendment that the law willnot beare it ; for, saith Littleton, if any ac- 
tion might have beene grounded upon such matter, it shall be intend- 
ed, that sometime it should have been put 72 ure (2). Not that an 
act of parliament by non user can be antiquated or lose his force, but 
that it may be expounded or dcclared how the act is tobe under- 
stood. 


Of Knights service. 


Sect. 108, 


Vide Petitiones 
coram domino rege 
in parliamento, 
fol. 3. 

18 E. 1. 

39 H. 6. 39. 

per Ashton. 

6 Eliz. Dier. 229. 
(Ante 11 a.) 
23 Eliz. Dier. 
Nullum breve de 
errore de judicio 
in 5. port. quia 
nullum breve reo: 
petitur. 

3 KE, 3. 50. 


38. 
Vide le statute de Marlebridge, cap. 27. In custodia parents, 


“ Siharentes conguerantur.” Of this sufficient hath becne said 
before. 


“ Si les cousins.’ Here Littleton expoundeth parents to be his 
cousins, under which name of cousins Littleton mcludeth uncles and 


other cousins, who when the father is dead are in loco fiarentum. 


‘6 Ont cause a faire lamentation, Sc.” Note, if they have cause 
to make lamentation, it sufficeth, though they never complaine. 


“ Pur le hont fait a lour cousin.” |For when their cousin is dis- 


paraged in his mariage, it is not only a shame and infamie to the. 


heire, but in him, to all his bloud and kindred. 


“ Donques, froit le prockeine cousin, a que le enheritancé ne foit 
discender, enter et ouster le gardein in chivairie.” 

This is worthy the observation, for the words of the statute are 

nerall, secundum disfositionem fiarentum, and the construction 
thereof shall be according to the reason, of the common law ; for 
the next cousin, to whom the inheritanee cannot descend, shall enter 
and ouste the gardian, and shall be in place of a gardian, as it is in 
case of a gardian in socage. 


“Et s'ilne voile, un auter cousin del enfant pratt ceo faire.” Still 
pursuing the reason of the common law in case of gardian in socage. 


“ Et lesissues et profits hrender al use del enfant, &c.” Thisis 
so evident as it needeth no explication. 


“Ou auterment l'enfant deins age froit enter luy mesme et ouste 
* de gardein.” If none of the cousins aforesaid will enter, then the 
heire himself may enter ; in all which the reason of the common law 
is pursued. But what if the heire be disparaged, and the next of 
kin doth enter, and when the heire commeth to 14 he agreeth to the 
mariage ; yet shall not this give any advantage to the lord, for that 
he had lost the wardship before. 


(2) [See Note 49.] 


Vou. I B1 


Sect. 


Lib. 2 Cap. 4. 


Sect. 


TEM, mults auters dicers dis- 

parugements y sont, que ne sont 
specifies en mesme le statute. Come 
si le heire que est en gard est mary a 
an que nud forsque un pee, ou fors- 
que un maine, ou queest deforme, de- 
crepite, ou ayant horrible disease, ou 
graund et continual infirmitie ; et 
(si soit heire mule) si soit marry a 
feme que est passe l’age d’enfanter. 
Et mults auters causes de disparage- 
ments sont ; sed de illis quære, car il 
est bon mutter d’apprender. 
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109. [82. a.1 


LSO, there be many and divers 

other disparagements ,., 90.2 
which are not specified in 
the same statute. As if the heire 
which is in ward be married to one 
which hath but one foot, or but one 
hand, or which is deformed, de- 
crepit, or having some horrible dis- 
ease, or great and continual! in- 
firmitie; and (if he be an heire male) 
if he be married to a woman past 
the age of childe-bearing. And 
there be other causes of disparage- 
ment; but inguire of them, for it is 
a good matter to understand. 


Of this sufficient hath been said before. 


Sect. 


eyT des heires males que sont deins 

Y l'age de 21 ans apres le mort 
lour ancester nient marries, en tiel 
cas le seignior averale muriuge de tiel 
heire, et avera temps et space de 
tender a luy convenable mariage suns 
disparagement deins meme le temps 
de 21 ans. Et est ascavoir, que V heire 
en tiel case poit estier s’il voit estre 
marry ou non ; mes si le seignior, que 
est appel gurdein en chivalry a tiel 
heire, tender contenable mariage 
deins Vage de 21 ans sans disparage- 
ment, et l’heire ceo refuse, et ne soy 
marie deyns le dit age, donques le 
gardeine avera le value del mariage 
del tiel heire male, Mes a tiel heire 
luy meme marie deins Vage de 21 ans 
encounter la volunt le gardeine en chi- 
calrie, donques le gardein avera le 
double value del marriage per force de 
le stutute de Merton avantdit, come 
en meme le statute est comprise pluis 
a pleine. 


110. 


ND of hcires males which be 

within the age of 21 yeares 
after the decease of their ancestor 
and not married, in this case the 
lord shall have the marriage of such 
heire, and he shall have time and 
space to tender to him covenable 
mariage without disparagement with- 
inthe said time of 2f yeares. And 
it is to be understood, that the heire 
in this case may chuse whether he 
will be married or no; but if the lord, 
which is called guardian in chival- 
ry, tenders to such heire covenable 
mariage within the age of 21 yeares 
without disparagement, and the 
heire refuscth this, and doth not 
marrie himselfe within the said age, 
then the gardein shall have the value 
of the mariage of such heire male. 
But if such heire marrieth himself 
within the age of 21 yeares against 
the will of the gardein in chivalrie, 
then the gardein shall have the 


double value of the marriage by force of the statute of Merton afore- 
said, as jn fhe same statute is more fully at large comprised. 


L. 1 


“ DE 


Lib. 2, 


“ E tender a Iiny convenable marriage, &e.” 


any tender (1). 


without fraud and covyn. 


{ 82. b. ] for in everie mariage there must be a free consent. 


within age, he shall pay but the single value of the mariage. 


shall go in satisfaction : 
heire doth satisfie the lord of the same. 


Of Knights Service. Sect. 111, 
But it is in the $Co. 7 Lo 
election of the lord, whether for the single value the lord will Vi. Britton, 
tender a marriage or no, for he shall have the single value without ce ler) 
And of this there needeth no other explication. The value of the Merton, cap. 6. 
mariage of such an heire is according to the valuation by lawfull 38% 52% 
triall, or as much as another had before offered to give for the same 
“ Le heire én tiel case fott estier s’il voit estre marrie, ou non, 
ce.” And $0 on the other side, though there be a tender made of aco- 
venable mariage without disparagement, yet the heire may refuse, 
“Sy tiel heire* That is, if such an heire to whom a tender hath 
been made by the lord, and by whom a refusall hath beene made ; 
if such an heire afterwards marieth another within age, he shall for- 
feit double the value ; but if he before any tender marieth himselfe 
Neither the single value nor the double value shall be recovered 
against the heire but after his full age ; but for both these the lord 
hath a double remedie, viz. an action, as is aforesaid ; or the lord 
may retaine the land after full age for his satisfaction of both, with 
this difference, that in the case of the single value the taking of the 
rofits shall not be accounted parcell of the value, but as a BABE OF stat, de Merton, 
pledge till the heire do satisfy him of the single value ; but in case cap.6. 3E. 2 
of the double value, the perception of the profits shall be takenin 43. SES 
satisfaction of the double value ; for the statute of Merton, which ibid’ 27. 
giveth the forfeiture, saith, Dominus teneat terram, Sc. fer tantum ibid. 14 
tempus quod inde fercihere fossit dufiicem valorem maritagii : Tempe 1. 
which words (quod inde, Ec. ) prove that the taking of the profits ace. sur l'estat. 
but in case of the single value, untill the DH. Hs 
Statute de Merten, 
No forfeiture of marriage is given, by the said statute of Merion, SSH. 6. tit 
of an heire female, as appeareth by the said act ; neither at the Ge yh ig 
Darcie's case. 


common law could the lord have holden the land of the heire female 
after fourteene years for the value. 


Sect. 111. 


TEM, divers tenants teignont de 
lour seigniors per service de chi- 
caler, et uncore ils ne teignont per 
escuage, ne paieront escuage ; 3 come 
ceux que teignont de lour seigniors 
per castle-garde, c’est-ascaroir, a 
garder un tower del castle lour 
seignior, 


(1) This point, which before lord Coke’s 
time appears to have’ been doubtful, was 
adjudged in the case of Palmer and Wilder, 


LSO, divers tenants hold of 
their lords by knights service, 

and yet they hold not ‘by escuage, 
neither shall they pay escuage ; as 
they which hold of their lords by 
eastle-ward, that is to say, to ward 
a tower of the castle of their lord, 
or 


and again in lord Darcie’s case. See the 
former case in 5. Co. 126. b. and the latter 
_in 6. Co. 70. b. 


Lib. 2. Cap. 4. 
seignior, ou un huis ou un auter lieu 
del castle, per reasonable garnish- 
ment, quant lour seigniors oyont, que 
enemies voylent cener, ou sont tenues 
en Engleterre. Eien plusors auters 
cases home poit tener per service de 
chivaler, et uncore il ne tient per 
escuage, ne payera escuage, sicome 
serra dit en le tenure per graund ser- 
jeantie. Mesen touts casés ou home 
tient per service de chicaler, tiel ser- 
viee trait all seignior gard et 
mariage. 


trigardum.” 
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Sect. 111. 


ora doore or some other place of the 
castle, upon reasonable warning, 
when their lords heare that the 
enemies will come, or are come im 
England. And in many other cases 
a man may hold by knight's ser- 
vice, and yet he holdeth not by 


escuage, nor shall pay escuage, as 
shall be said in the tenure by grand 
serjeantie. But in all cases where 


a man holds by knight’s service, this 
service draweth to the lord ward and 


mariage. 


se ER castel-gard, wardum castri, seu castel-gardum, seu cas- 
He that holdcth by castle-gard, holdeth by 
knight’s service, but not by escuage ; for escuage is due when the 


195. king maketh a voyage royall out of the realme (as hath beene said) 
and the tenant maketh default ; but castle-gard is to be done with- 
in the realme, and without.any voyage royall. 

Also a certaine tearme is appointed for the service of the tenant 
that holdeth by escuage, but no certaine tearme by law for him that 


Vide in the title of Grand Serjeantie, 


[83. a.] 


A tower, or a doore, or a 


bridge, or a sconce, or some other certaine part of the castle ; for 


And this may be done by the tenant 


Lord and tenant by castle-gard, the lord granteth over his seigni- 
ory to another, [a] the castle-gard is gone, because the grantee hath 


Vide Mag. holdcth by castle-gard. 
SV. Sect. Hereof come castellani, or constabularii castre, for 
Bract. lib. 5. fol. © keepers or constables of a castle. 
Filets, lib. 2. cap. 

“ 4 garder un tower del castle, &c.”” 
Magna Chart. . 
cap. 20. the tenure must be certaine. 

himselfe or his deputie. 

‘ Del setgnior.” For it cannot be of a castle of another. 
(2 Ro. Abr. 513.) 
{e} Temp E- 2. 
HET not the castle. 


Ass. 441. 
[17 E. 3. 65. 73. 
4 3. @. 


6] 4 Co. 88. 


hath not the manor. 
ttrel’s cases 


[6] For the same reason it is, that if one holdeth of 
me, as of my manor of D. by fealtie and suit of court, if I grant 
over the services of this tenant, the suit is gone, because the grantee 
[c] But if the castle be wholly ruinated, sz cas- 
trum sit fenitue dirutum, yet the tenure remaineth by knight’s ser- 
vice, and it goeth in benefit of the tenant, as to the garding of the 
castle, untill it be reedified. But ward and marriage belongeth to 
the lord in the meane time. 


For Lifticton in the end of this Section 


putteth it for a generall rule in all cases where a man holdeth by 
knight’s service, it draweth ward and marriage. 

If the tenant make default in garding of the castle, the lord may 
distreine for it, and recover satisfaction in dammages. 


“ Per reasonable garnishment.” 


This warning must be given by 


the lord or some other for him, and the tenant need not to stirre 


until he have such warning. 


‘ Enemies.” Which is to be understood of any manner of enemies 


whatsoever. 


And though Listleron speakes of enemies, yet it 


seemeth that to keep a castle in time of insurrection and rebellion 
- (albeit in proprietie of speech rebels are no enemies) is a tenure by 
knight’s service. Vide Hill. 8 £. 1. Midd. Rott. 86. 


“ Voylens 


Of Knights Service. Sect. 112. 


Lib. 2. 
“ Voylent vener.” For preparation is to be made upon warning 
before the enemie be tome indeed into England. This appeareth 
to be in time of hostilitie and warre, or for preparation therefore. 
But a tenure to keepe a castle in time of peace only is no knight’s 
service. 

If the tenant by castle-gard doe serve the king in his warre, he 
shall be discharged against the lord, according to the quantitie of 
the time that he was in the king’s host. 

Fleta speaketh of an old word called wardwite, and (saith he) 
significat quiclanciam misericordia, in casu yuo non invenerit quis 
hominem ad wardam faciendam in castro. 


(2. Ro. Abr. 505.) 
Fleta, lib. 1. 
cap. 42. 


d 


Sect. 112. 





T siun tenant, que tient de son 
yg seignior per service de entier 

fee de chivaler, morust, son 
heire donques esteant de plein age, scil. 
de 21 ans, donque le seignior avera 
100s. pur relicfe, et del heire celuy que 
tient per le moitie d’un fee de chivaler, 
50s. ef de celuy que tient per le quart 


part de fee d’un chivaler, 258. et sic’ 


que pluis, pluis, et que meins, meins. 


ND if a tenant which holdeth 

of his lord by the service of a 
whole knight’s fee, dieth, his heire 
then being of full , scil. of 21 
yeares, then the lord shall have 
100s. for a reliefe, antl of the heire 
of him which holds by the moitie of 
a knight’s fee, 50s. and of him 
which holds by the fourth part of a 
knight’s fee 25s. and so he which 


holds more, more, and which lesse, 
lesse. 


se ELIEFE, relevium.” This word is derived from the origi- 
nall before (1). | Vide Sect. 103. 

Nota, Reliefe [a] is no service, but an improvement of the ser- (e] Temps E. 1. 
vice, or an incident tothe service (2), for the which the lord may Qu ere 15. 41 B.5. 
a distreine (3), but cannot have an action of debt (4), but his rie 210.7 H.6. 15. 

183 -b.] executors or administrators may have an action of debt, and 
cannot distraine (1). 333. 

And it [2] is to be understood, that feodum militis, a knight’s fee, 
consisteth of twentie pound land (2), and he payeth for his reliefe 
for a whole knight’s fee the fourth part of his fee, viz. five pound, 
and so according to the rate. 

Baronia, a baronie, or a baron’s fee, consisteth of thirteen knights 
feed and the third part of a knight’s fee (3), which amounteth to 
foure hundred markes fer annum ; and the baron for an entire ba- 
ronie payeth for his reliefe an hundred markes, which is the fourth 
part of the value of his baronie. 


Anth. Lowe's case. 


Comitatus, 


[83. b.] 

(1) S. p. acc. ante 47. b. post. 162. b. and 1. 
Show. 36. 

(2) See ante 69. a. and note 3. there. 

(3) As to this notion of there being a cer- 
tain number of knights fees in a barony and 
earldom, see ante 69. a. note 5. 


(1) [See Note 50.} 

(2) [See Note 51.] 

(3) [See Note 52.1] . 

(4) Acc. ante 47. b. But there are some 
opinions to the contrary. See 2. Leon. 179. 
2. Ro. Rep. 571. 


Lib. 2. 


(8. Ro. Ab. 516.) 


16 EB. 3. Eschange 


2. 


46 E. Je 
Forftiture 18. 


Cap. 4. Of Knights Service. Sect. 112. 


Comitatus, an earldome, or an earle’s fee, consisteth of a baronie, 
and the third part of a baronie, which includeth twenty knights fees, 
amounting to foure hundred pound land fer annum, and he payeth 
for his reliefe for an entire earldome the fourth part of his revenue, 
and that is an hundred pound. All which appeareth by the statute 
of Magna Charta, cap. 2. made in the ninth yeare of Henrie the 
third, at which time there was neither duke, marquesse, nor vis- 
count in Zingland, as before issaid. But there be precedents in the 
exchequer, that a dukedome consisting of two earldomes, viz. eight 
hundred pound land by the yeare, payeth two hundred pound, and 
a marquesse consisting of two baronies, viz. eight hundred markes 
land fer annum, and of an earldome and a halfe, payeth two hun- 
dred markes for his reliefe. What the viscount should pay in cer- 
taine I have not heard. Before the making of the statute of Magna 
Charta the king had rationabile relcvium of noblemen, and it was 
not reduced to any certaintie (4), yet ought it to have been reason- 
able and not excessive, 

I have seene the record of a charter made in 20 H. 6. to Henrie 
Beauchampe earle of Warwicke, whereby he was created king of the 
Tle of Wight, to him and the heires males of his bodie. His reliefe 
was incertaine, and not limited by the statute of Magna Charta. 

It is to be observed, that the words of the statute of Magna Charta 
be, herea comitie de comitatu integro, et heres, dbaronid integra, Sc. 
Now what an entire earldome entire baronie is, hath beene declared 
before. 

It is also to be observed, that at and before the statute of Magna 
Charta all earldomes and baronies were derived from the crowne, 
and were holden of the king in cafiite, and the king would not suffer: 
them to be divided, or severed. And such entire earledomes and 


entire baronies are within the statute, but at this day earles and ba- 


rons are without such carledomes and baronies of the king’s gift in 
chiefe. For at the creation of an earle, he hath sometimes an annu- 
itie granted unto him (5), and sometimes nothing ; so as such earles 
and barons so created are cleerely out of the statute of Magna 
Charta, and are to pay such reliefes as other men that hold of the 
king in cafiite. For as the heire of a knight shall not pay reliefe, 
unlesse he hath a knight’s fee, &c. so neither the earle nor baron 
shall pay any reliefe by this statute, unlesse he hath an earledome, 
&c. or baronie, &c. 


“© Son heire de filcine age, scil. de 21 ans.” And yet in some case 
the heire shall pay reliefe when he was within age at the time of the 
death of his ancestor. As if a man holdeth lands of the king by 
knight’s service in cafitte and of a common person other lands by 
knight’s service, and dicth his heire being within age, the king hath, 
all in ward by his prerogative untill the full age of the heire. In 
this case the heire shall pay reliefe to the other lord, for that the 
king had the wardship of bodie and lands. And the lord upon everie 
descent ought to have either wardship or reliefe. 

But 


(4) See 2. Inst. 7, 8. and Wright’s Ten.99. (5) [See Note 53.] 


Lib. 2. 
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But if there be lord and tenant by knights service, and the tenant 
dieth his heire being within age, the lord wayveth his wardship, as 
he may, and taketh himselfe to his seigniorie; in this case the lord 
shall not have reliefe at his full age, because he might have had the 
wardship of the bodie and land. Lord and tenant of two manors by 
divers tenures by knights service, the tenant is disseised of the one, 
and the disseisor dieth seised, and the tenant dieth seised of the other, 
his heire within age, the lord seised the body and lands of that manor, 
and after the heire at his full age recovereth the other manor against 
the heire of the disseisor, he shall pay reliefe for that manor, and so 
one lord of the heire of one tenant shall have both wardship during 
his minoritie and reliefe at his full age. 


| “ Son here”? [k] And yet the successor of a bishop or 
[ 84. a. ] abbott may pay reliefe by prescription or grant. 


If the tenant infeoffeth his heire apparent by collusion, and dieth 
[2] his heire of full age, it is a question in our bookes, whether he 
shall have reliefe either by the common law, or by the statute of 
Marlebridge, ca. 6. But now the statute [#7] of 13 Æ/zz. ca. 5. hath 
cleered that question, and that the lord shall have reliefe where the 
conveyance is made to any person by collusion, &c. 


Sect. 113. 


Sect, 113, 114, 


(AJ 3 E. 5. 13, 
76. 8 R. 2 


39 E. 3. 
I Reliefe, 


34 E. 3. 

Reliefe 11. 
Bracton, lib. 3. 84 
(m]13 Ehtz. eap. 5 


TEM, home puit tenere son terre 

de son seignior per le sercice de 
deux fees de chivaler; et donque 
Pheire, esteant de pleine age al temps 
de mort son auncester, paiera a son 
seignior x. l. pur reliefe. 


A LSO, a man may hold his land, 

of his lord by the service of two 
knights fees; and then the heire, 
being of full age at the time of the 
death of his ancestor, shall pay to 
his lord x. pound for reliefe (4). 


This is evident, and needeth no explanation. 


Sect. 114. 


N 27 si soit aiel pier et fits, et 
la mere morust vivant le pier de 
le fits, et puis Vaiel, que tint la terre 
per service de chioaler, morust seisie, 
et sa terre discendist al fits la mere 
come heire al aiel, que est deins age ; 
en cest cas le seignior avera le garde 
de la terre, mes nemy le garde del 
corps del heire, pur ceo que nul serra 
en garde de son corps a ascun seignior 

vivant 


(1) See further as to reliefs, post. 85. a. 
at the end of the note there, 90. b. 91. a. 
and b. 92. a. 95. a 106. a. Wright’e 


NE if there be grandfather 
father and sonne, and the 
mother dieth living the father of 
the sonne, and after the grandfather, 
which holds his lands by knight’s 
service, dieth seised, and his land 


descend to the sonne of the mother 


as heire to the grandfather, who is 
within age; in this case the lord 
shall have the wardship of the land, 

; but 


Ten. 97. and Vin. Abr. Tenures. E. a. to 
a. 





Lib. 2. Cap. 4. 


vivant son pier, pur ceo que le pier 
durant son vie acera le mariage de 
son heire apparant, et nemy le seig- 
nior. Auterment est, ou le pier est 
mort vivant la mere, lou le terre tenus 
en chicalrie discendist al fits de part 
son pier, Gc. 
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Sect. 114. 


bat not of the bodie of the heire, 
because none shall be in ward of his 
bodie to any lord living his father, 
for the father during his life shall 
have the marriage of his heire ap- 
parent, and not the lord (2). Other- 
wise it is, where the father dieth 
living the mother, where the land 
holden in chivalrie descends to the 


Sige gouweRsse 
EAm ena WA 

e CPE: 

6 Je es 


An 
ae 


son on the part of the father, &c. 


“ ITZ.” Yet the father shall have the marriage of his daugh- 
ter if she be his heire apparent; and Littleton’s reason ex- 
tendeth to the daughter, for that (saith he) the father shall have the 
wardship of his heire apparent, within which words the daughter is 
included, solong as she continueth heire apparent. ° 


“ Le seignior avera le garde del terre.” Note, that albeit in this 
case the law doth give the custodie of the body to the father, and 
barreth the lord thereof, yet the lord shall have the wardship of the 
land by force of the tenure at the first creation thereof. And soit is 
if the father marieth his heire within age and dieth, yet the lord 
shall have the wardship of the land. 


“ Vivant son fier” This doth not extend to any collaterall 
heire, but only to the sonne or daughter being heire apparent; for 
albeit a man shall have an action of trespasse, guare coneanguineum et 
heredem cæfit, and albeit the words be cujus maritagium ad ifisum 


Lertinet, because the well bestowing of his heire apparent in 
1 , 4 pp [8 A. b. J 


mariage is a great establishment of his house, yet that is to be 

understood as against a wrong doer, but not against a gardian in chi- 
valrie, and the. mother shall have the like writ for taking away of her 
sonne and heire apparent. And yet the'mother shall not barre the lord 
by knight’s service of his wardship of the bodie, as Littleton here saith, 
*quitamenex filié tué nascitur in potestate tud nonest, sed patris ejus. 


“4 ascun seignior.”. Put the case there is lord, et feme tenant by 
knight’s service of a carve of land, the feme maketh a feoffment in 
fee upon condition, and taketh the lord to husband, and ‘hath issue a 
sonne, the wife dyeth, the issue entreth for the condition broken, the 
lord entreth into the land as gardeine by knight’s service, and maketh 
his executors, and dieth ; in this case, the executors shall have the 
wardship of the land during the minority of the heire, but not the 
wardship of the body: for albeit the lord scemeth to have a double 
interest in the wardship of the bodie, one as lord, and another as 
father, yet as father, and not as lord, in judgement of law, he shall 
have the wardship of the bodie of his son and heire apparent, in re- 
spect of nature, which was before any wardship in respect of seignio- 
ries by knight’s service began, and that wardship by reason of na- 
ture cannot be waived, and claime made in respect of the seigniorie. 

And 


(2) [See Note 54.] 


me 


Lib. 2. 


Of Knights Service. 


And the executors of the father shall not have such a wardship 
which the testator had as father, neither can such a wardship be for- 
feited by outlawrie, because it is due to the father in respect of 
privitie of nature. 


‘ De son hetre affrarent.” And therefore if the father be attainted 
of felonie, &c. then cannot the sonne or daughter be an heire appa- 
rent, because the bloud is corrupted betweene them, and conse- 
- quently in the life of the father his sonne in that case shall be in 
ward. 

A woman seised of lands in fee holden by knight’s service taketh 
husband an alien, and hath issue, and the wife dieth, the issue shall 
be in ward, and the father shall not have the custodie of him, for 
that in the eye of the law he is not his heire apparent, as Littietoz 
here speaketh. 


Sect. 115. 


Sect. 115, 116. 


Calvin’s case. 


OTA, si home soit seisie de terre 

que est tenus per service de chi- 
valer, et fait feo en fee u son 
use, et morust seisie del use, son heire 
deins age, et nul vcolunt per luy de- 
clare, le seignior avera bricfe de droit 
de gard de corps et del terre, sicome 
tenant ust devie seisie del demesne. 
Et si te heire soit de pleine age al 
temps del morant son ancestor, en l'iel 
case il payera reliefe, sicome il Suis- 
soit seisie del demesne. Et c’est per 
le statute de anno à H. 7. cap. 17. 


TOTE, if a man be seised of 
Jand which is holden by 
knight’s service, and maketh a feoff- 
ment in fee to his own use, and 
dieth seised of the use, his heire 
within age, and no will declared by 
him, the lord shall have a writ of 
right of the wardship of the bodie 
and land, as if the tenant had died 
sersed of the demesne. And if the 
heire bee of full age at the time of 
the decease of his ancestor, in this 
ease he shall pay reliefe, as if he had 
been seised of the demesne. And this 
is by the statute of 4 H. 7. cap. 17. 


This Section is in addition to Littleton (1), and. therefore I passe 


it over ; and the rather, for that the said statute of 4 H. 7. is be- 
come of no force, for that by the statute of 27 H. 8. cap. 10. all 
uses are transferred into possession. 


[85. a.] Sect. 116. 


OTA, il y ad gardeir en droit 

en chivalrie, et gardein en fait 

en chicalrie. Gardein en droit en 
chivalrie est, lou le seigrriour per cause 
de son seigniorie est seisie de gard de 
terres et del heyre, ut supra. Gardien 
en fuyt en chivalrie est, lou en tiel 
case 


(4) H was first introduced in Red. 


VoL. EL ; 32 


OTE, there is gardiar in right 

in chivalrie, and gardian in 
deede in chivalrie. Gardian in right 
in chivalrie is, where the lord by 
reason -of his seigniory is seised of 
the wardshippe of the lands and of © 
the heyre, ut supra. Gardian in 
dede 


Lib. 2. 


Cap. 4. Of Knights Service. Sect. 116. 


case le scigniour apres son scisin deede in chivalrie is, where in such 
graunt, per fayt ou sauns fayt, le case the lord after his seisin grants, 
gurd des terres, ou del heire, ow by deede or without deede, the 
d’ambideux, a un auter per force de wardship of the lands, or of the 
quel grant legraunteeest enpossession. heire, or of both, to another, by 
Donque est le grauntee appel gardein force of which grant the grauntee 


en fait. 


(3 Ro. Abr. 62.) 


12 E. 3. tit. 


is in possession. ‘Then is the graun- 


tee called gardian in fait, or gardian 
in deed. 


ERE Littleton divideth gardein in chivalrie into gardian in 
right, and gardian in fait. And this is evident, and needeth 
no explanation. ° . 


“ Per fait ou sans fait.” Here Littleton affirmeth, that the ward- 
ship of the body may be granted over without deed; and herein 
note a diversity betweene an original! chattell of a thing that pro- 
perly lyeth in grant, and a chattell derived out of a freehold of any 
thing that lyeth in grant. As for example, if a man make a lease 
for years of a villeine, this cannot be done without deed, neither can 
the lessee assigne it over without deed, because it is derived out of a 
freehold that lyeth in grant. But the wardship of the body is an 
original chattel during the minority derived out of no freehold ; and 
therefore as the law createth it without deed, so it may be assigned 
over without deed. 


A corporation aggregate of many cannot make a lease for yeares 
without deed, in respect of the quality of the incorporation ; but 
their lessee may assigne it over without deed. 


If an advowson be holden by knight’s service, and the tenant di- 
eth his heire being within age, the lord cannot grant the wardship of 
the advowson without deed ; because it is derived out of an inheri- 
tance that lyeth in grant, and passeth not by livery ; for jue fresen- 
tandi est incorporale, and so (albeit there be diversity of opinion in 
our bookes) is the law taken at this day (1). 


6 H.7. 3. 
18H.8.16. El Dyer $33. 


(1) [See Note 55] 
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L85.b.] Crap. 5. Of Socage. Sect. 117. 
ENURE in soeage is, where 


FNENTRE en socage est, lou le 

tenant tient de son scignior son the tenant holdeth of his tord 
tenement per certeine service per touts the tenaneie by certeine service for 
maners de services, issint que les ser- all manner of services, so that the 
vices ne sont pas services de chyvaler. service be not knights service. As 
Sicome lou home lient sonterre de son where a man holdeth his land of his 
scignior per feallie et per certeine lord by fealty and certaine rent, for 
rent, pur touts maners de services; all manner of services ; or else where 
ou lou heme tient per homage et a man holdeth his land by homage, 
jealtie et certeine rent, pur touts fealty, and certaine rent, for all 
manera de services; ou lowil tient manner of services; or where a 
per homage et fealty pur tonts ma- man holdeth his land by honiage 
ners de services; car homage per soy and fealty for all manner of servi- 
ne fait pus service de chivaler. ces ; for horvage by itselfe maketh 

not knights service. 


“ ENURE in socage (1).” : Mitror,en 1.9.3, 
Agriculture or tillage is of great account in law, as being at 7. Et Le 
very profitable for the common wealth, wherein the goodnesse of the ham’s case. 
habit is best knowne by the privation ; for by laying of lands used in PSE 19. 
tilth to pasture, six maine inconveniences do daily encrgase. First, 
idlenesse, which is the ground and beginning of all mischiefs. 2. De- 
population, and decay of townes ; for where in some townes 200 per- 
sons were occupied, and lived by their lawful labors, by converting 
of tillage into pasture, there have beene maintained but two or 
three heardsmen ; and where men have been accounted sheepe of 
God’s pasture, now become shcep men of these pastures. 3. Hus- 
bandry, which is one of the greatest commodities of the realme, is 
decayed. 4, Churches are destroyed, and the service of God neg- 
lected by diminution of church livings (as by decay of tythes, &c.) 
5. Injury and wrong is done to patrons and God’s ministers. And 
6. The defence of the land against forraine enemies is eniecbled and 
impaired, the bodies of husbandmen being more strong and able, 
and patient of cold, heat, and hunger, than of any other. 
The two consequents that follow of these inconveniences are, first, 


the displeasure af Almighty God ; and, secondly, the subversion of 


the polity and good government of the realm ; and all this appeareth 
in our bookes. And the common law {a] giveth arrable land (which 
anciently is called Ayde and gaine) the preheminency and prece- 
dency before meadowes, pastures, woods, mynes, and all other 


‘grounds whatsoever ; and [*] averia caruce, the beasts of the 


plough, have in some cases more priviledge than other cattell have. 
And amongst the Romane agriculture or tillage was of high esti- 
mation, insomuch asthe senators themselves would put their hand 
to the plough ; and it is suid, that never prospered tillage better, 
than when the senators themselves plowed (such force hath the ex- 
ample of superiors) whereof three famous Romanes in their several 


kindes spake. 
Omnium 


(1) See Wright’s Ten. 142. and 2. Blackst. Comment. Sth ed. 79. 


[a1 20 E. 3, 
Adinesurement 8. 
14. Ass. 21. 
24 E. 3. 35, 


Ci) Mirror. 
racivn, fu. 217. 
Fleta, lib. 3. ca. 41. 
Regist. Orig. 97. 
Ocham, 33, 39. 
48.3. 1.a. 

18 Fi. 2. tite 
Action sur le stat. 
45. Temps E. 1. 
Avoury 230. 

2 E. 3, 16, 17. 
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Cie. Bb. 1. Offic. Omnium rerum, ex quibus aliquid exquiritur, nihil agriculturé 
melius: nihil ubcrius, nihil dulcius, nihil libero homine digniue. 


Virgil. Gb. 2. © fortunatos nimium, sua ai bona nérint, 
Georg. Agricolas ! quibusihsa, procul discordibus armis, 
Fundit humo facilem victum justiesima teilue. 


Seneca in Epist. Nullum laborem recusant manus, qua ab aratro ad arma trans- 
Jeruntur, &c. fortior autem miles ex confragoso venit; ead ille 
unctus ctnitidus in ñrimo fiulvere defictt. But now let us peruse 
our author’s words. 


“ Soragium.” Littleton in this Chapter, Section 119. fetch- 86 
eth this word from the originall. Socagium idem est quod ser- [ . a.] 

Braces, lib. 2. vitium soca, et soca idem est quod caruca, s. un eoke ouun carue. (1) 
fol. 77. And Bractonagreeth herewith. Dicitur socugiam (saith he) @ socco» 
[8] Glanvil. Hb. 7 «ef inde tenenics dicuntur socmenni, [b] cô quôd deputati sunt tan- 
i ve Lots, tummodo ad culturam. And Benerth signifieth the service of the 
Hb. 1. ea. 8. & lib. plough and cart. It is to be observed, that in the book of [c] Domes- 
Britton, fol. 164, day, land holden by knight’s service was called Tainland, and land 
{-] Domesday, _ holden by socage was called Reveland ; which appeareth in that it is 
devant, Seet. 1. said there, hec terra fuit tempore regis Edwardi Tainiand, sed fros- 
otre Wendehed tea converaa est in Reveland. (2) And in that booke they that held in 

| socage were called by severail names, as Sochemanni, or Sokemanni, 
© Mich. 10 E. 8. which still continueth ; sometimes * Coleberti, à. e. qui tenent in li- 
Te tse. berum socogjum fer redditum ; and sometimes they are called Rad- 
chenestree, t. e. beri homines, qui tamen arabant, herciabant, falca- 
dant, metebant, Ec. And here it appeareth how necessary it is, that 
words be fetched from their originals, and our author cet verus ety- 
mologus both in this and in many other places in his [d] three 
154. 166. 04.334 bookes. And itis to be observed once for all, that the legall termi- 
267, 208, Bee. nation of (agium_) in composition signifieth, service or duty ; as ho- 
G) Pets, TiS.  magium, the service of the man; escuagèum, servitium scuti; [e] 
Kb. 3. cap. 16. socagium, servitium eoce ; hidaytum, the duty to be paid for a hide 
or plough-land ; and saof cornagium, coragium, carnagium, caria- 
gium, burgagium, villenagium, and guidagium, (which one describ 
eth thus) guod dater alicui, ut tutd conducatur per loca alterius, 
and the like. 


“* Issint que les services [f] ne sont fae services de chivaler.” 
And in the next Section he saith, and every tenure that is not a te- 
nure in chivalry is a tenure in socage. E.r donationibus autem feoda 
militaria, vel magnam eerjeantiam non continentibus, oritur nolie 
guaddam nomen gencrale, quod est socagium. Here Littleton speak- 
eth of tenures of common persons ; for grand serjeantie is not knight’s 
service, and yet it is not a tenure in socage, as shall be said hereafter. 
Also here he meaneth temporall services, and not frankalmoigne, as 
by the examples he put is manifest: and again his proper place shall 
appeare more at large. Also here Littleton speaketh of socage 
largely taken, and socalled ab effectu ; that is, all tenures that have 
the like effects and incidents belonging to them as socage hath, are 
termed tenures in socage, albeit originally service of the plough was 
not reserved. Asif originally a rose, a pair of gilt spurs, a rent, andsuch 

like 


(1) [See Note 56.} (2) [See Note 57.] 


Lib. 2. Of Socage. Sect. 118, 119, 
like were reserved, or that the tenants én condemnatos ultrices manus ape Au" que 
mittant, ut alios susfendio,alios membrorum detruncatione, ec. fiu-  tudinem, ke. 
niant, these are said to be tenures in socage ab effectu, for that there 
shall be like gardein in socage, like reliefe, and such other effects and 
incidents as a tenure in socage hath, and are so termed to distinguish 
the same from knight's service. Nay, the worst tenure that Ihave Qrkem fo She 


read of, of this kind, is to hold lands to be ultor eceleratorum, con- 
demnatorum,ut alios suspendio, alios membrorum detruncatione, vel 
aliia modis juxta quantita'em pferpetraté sceleris fruniat, (that is) to 
be a hangman or executioner. It seemeth in ancient times such 
officers were not voluntaries, nor for lucre to-be hired, unlesse they 
were bound thereunto by tenure. And so note, that some tenures in 
socage are named à caused, and some, and the greater part, ab effectu. 


‘“ Car homage de soy ne fait service de chivaler.” But itisa 


presumption where homage is due, that the land is holden by 
knight’s service, as hath beene said. 


Sect. 118. 
TEM, home poit tener de 


{4. Co. 8.) 


son seignior per fealty tan- 
tum, et tiel tenureest tenureen socage; 
car chescun tenure que n’est pas te- 
weure in chivalry,cst tenure en socage. 


AËS a man may hold of his 
lord by fealty only, and such 
tenure is tenure in socage; for every 
tenure which is not tenure in chi- 
valrie, is a tenure in socage. 


Of this sufficient hath beene said before. 


Sect. 119. 


T il est dit, que la cause, pur que 

tiel tenure est dit et ad le nosme 

dle tenure en socage, est ceo; quia so- 

eagium idem est quod servitium 
soce, et soca idem est quod caruea, 

scil. un soke ou un carue. Et en an- 

cient temps, devant le limitation de 

temps de memorie, grand part de les 

tenants, que tyendront de lour seig- 

niors per socage, devoient vener ove 

Lour sokes, chescun de les dits tenants 

pur certein jours per an pur arer et 
semer les le seignior. Et 

pur ceo que tielx overages fueront 
fait pur le vicer et sustenance de lour 
seigniors,ils fueront quits encerslour 

seigniors de touts maners de services, 

&c. Et pur ceo que tielx services 

Jueront fuits ove lour sokes, tiel te- 
nure fuit appel tenure en socage. Et 

puis apres tiels servicesfuerontchanges 

en 


ND itis said, that the reason, 
why such tenure is called and 

hath the name of tenure in socage, 
is this: because socagium idem est 
quod servitium socæ, and soca idem 
est quod caruca, &c. i. e. a soke or a 
plough. In ancient time, before the 
limitation of time of memory, a 
great part of the tenants, which 
held of their lords by socage, ought 
to come with their ploughes, every 
of the said tenants for certaine daies 
in the yeare to plough and sow the 
demesnes of the lord. And for that 
such workes were done for the live- 
lihood and sustenance of their lord, 
they were quit against their lord 
of all manner of services, &e. And 
because that such services were 
done with their ploughs, this te- 
nure was called tenure in socage. 
And 





Lib. 2. Cap. 5. 


en denyers, per consent des tenants et 
per desire des stigniors, scil, enun an- 
noall rent, &c. Mes uncore le noeme 
de socage demurt, et en divers lyeux 
les tenants uncore font tiels services 
wot lour sokes a lour seigniors ; issint 
que touts maners de tenures, que ne 
sont pas tenures per service de chivaler, 
sont appels tenures en socage. 


Of Socage. 


ss EMPS de memory.” 
alive hath had any proofe to the contrary, nor hath 
any conusance to the contrary, as shall be hereafter said in [86. b.] 
his proper place. And of necessity this change hereafter spoken of, 
must be before time of memorie; for within time of memory, the 
services of the plough cannot be changed into money by consent of 
the tenant and the desire of the lords, sci/icet, into an annuall rent, 
neither by release or confirmation or other conveyance, so long as 
the seigniory remaineth, as shall be said in his due place. 


Sect. 119, 120. 


And afterward these services were 
changed inte money, by the consent 
of the tenants and by the desire of 
the lords, viz. inte an aanuall rent, 
&e. But yet the name of s 
remaineth, and in divers places the 
tenants yet doe such services with 
their proughes to their lords; so 
that all manner of tenures, which 
are not tenures by kuight’s service, 
are called tenures in secage. 


Time of memory is when no man 


4 Devoient vener ove lour sokes.”” The plough is named frrofiter 


excellentiam; but the sickle, and the syth, for the reaping in harvest, 
and such like, are alsoincluded. For as carucata terre, a plough - 

"10 land, may containe houses, milles, pasture, meadow, wood, &c. as 
pertaining to the plough; so under the service of the plough, all ser- 
vices of tillage or husbandry are included. 


“ Uncore le nosme de socage demurt.” Altho’ the cause whereupon 
the name of socage first grew be taken away, yet the name remaines 
the same it hath been, and is used to distinguish this tenure from a 
tenure by knight's service. Nomina si nescts, fierit cognitio 
rerum. Etnomina si perdas.cert? distinctio rerum fierditur. [87. a. ] 
Therefore the names of things (as Litt/cton here teachcth) are for 
avoyding of confusion diligently to be observed. 


Sect. 120. 


TEM, si hometient de son seignior 

| per escuage certaine, scil. en tiel 
forme, quant Vescuage curge et est 
assese per parliament a greinder 
summe ou meinder summe, que le te- 
nant paiera a son seignior forsque 
demy marke pur escuage, et nient pluis 
me miens, d quel graund summe ou 
a quel petite summe que l'escuage 
curge, . tiel tenure est tenure 
en socage, ef nemy service de chi- 
valrie. Mes lou le summe que le te- 
nant paiera pur l'escuage est non cer- 
taine, 


LSO, if a man holdeth of his 
lord by escuage certaine, scil. 

in this manner, when the escuage 
runneth and is assessed by parliament 
to a greater or lesser sum, that the 
tenant shall pay to his lord but halfe 
a marke for escuage, and no more 
nor lesse, to how great a sum, or 
to how little the escuage runneth, 
&e. such tenure is tenure in s0- 
cage, and not knight’s service. 
But where the summe which the 
tenant shall pay for escuage is un- 
certaine, 


Lib. 2 


taine, scil. lou it poit estre que le 
summe que le tenant paiera purl’escu- 
age «a son seignior poil estre a un 
foits le greinder et a auter foits le 
meinder, solonque ceo que est assesse, 
fc. donques tiel tenure est tenure per 
service de chivaler. 


Of Socage. 


Sect. 120, 121. 


certaine, scil. where it may be that 
the summe that the tenant shall pay 
for escuage to his lord, may be at 
one time more and at another time 
less, accordin ing as it is assessed, &e. 
such tenure is tenure by knight’s 
service. 


pur castle-garde, tiel tenure est tenwre 
en sgeage. Mes lou le tenant doit per 


SCUAGE certain” is not in rei veritate servitium ecuti, 

which is to be done by the body of a man, but it is servi- 
tium crumene, of money, which is to be drawne out of the purse, 
and that is in effect a tenure in socage; wherein it is to be observed, 
that the service of payment of money is the more base, and lesse pro- 
fitable for the commonwealth in this case; and hereof somewhat hath 
been said before in the Chapter of Escuage, Sect. 98, 99. 


If a man hold by homage, fealty and escuage, sci/. by an halfe | 


penny, when escuage runs at fortie shillings, this is a tenure in 
socage, and no knight’s service, for two causes. 


First, it is socage tenure, because of the certainty; for to the 
tenure in socage ceria servitia doe ever belong, so as the husband- 
man may the rather li live in quiet. 


(6 Co. 6. b.) 


Clavering's case. 


lently resolved in parliament. Hill. 3 E. 3. coram Rege Rot. 34. Agacs F "5 CALs. ' 


Secondly, Escuage is to be paid at every time when it is assesset ; 
and here it is not to be paid, but when it amountgth to forty 
shillings. ; 


Sect. 121. 


TEM, si home tient sa terre pur 
paicr certaine rent a son seignior 


in socage (1). 


LSO, if a man holdeth his land 

to pay a certaine rent te his lordk 

for eastle-gard, this tenure is tenure 
But where the te- 


lug meme ou per un auter faire 
castle-garde, tiel tenure est tenure per 
service de chicaler. 


(er. b.] 


Sect. 98. 8 99. 


(1) [See Note 58.1 


He the difference standeth thus. If a rent be paid 
for castle-garde, it is cleere a socage tenure, as it is 
agreed in Luiterel’s case according to Littleton’s opinion. 
But if a summe in grosse, or other thing, be voluntarily paid or 
given by the tenant, and voluntarily received by the lord in lieu of 
castle-gard, yet the tenure by knight’s service remaineth. Vide 


nant ought by himself or by another 
to doe castle-gard, sueh tenure is 
tenure by knights service. 


Vid. Sect. 98, 99. 


7 . i \ Sect. 


Lib. 2. Cap. 5. 


Of Socage. 


Sect. 122, 125. 


Sect. 122. 


TEM, en touts cases lou le te- 


nant tient del seignior a paicr a 


luy ascun certaine rent, cel rent est 
appelle rent service. 


LSO, in all cases where the 

tenant holdeth of his iord te 
pay unto him any certaine rent, 
this rent is called rent service. 


T is called rent service, because it is accompanied with some 
corporal service, as fealty at the least; in respect whereof the 
lord may distraine for it of common right. See more of this mat- 


ter in the Chapter of Rents. 


Sect. 123. 


I TE.M, en tiela tenures en socage, 
si le tenant ad issue et devie, son 
issue esteant deins Vage de 14 ans, 
donques le prochein amy del heire (1), 
a que le heritage ne poit discendre, 
avera la garde de la terre et del heir 
jesque al age del heir de 14 ans, et 
tiel gardein est appelle gardein en so- 
cage. Car si la terre descendist al 
heire de part le pier, donques la mere, 
on auter procheine cosen de part la 
mere, avera la garde. Et si le terre 
discendist al hetre de part la mere, 
donques le pier ou le prochein amy 
de part del pier acera le garde de 
tielx terres ou tenements. Et quant 
Vheire vient al age de 14 ans com- 
pleat, il poit enter et ouster le gardein 
en socuge, et occupier la terre luy 
mesmie, s’il voit. Et tiel gardeine en 
socage ne prenda aseunsissues ou pro- 
fits deliclx terres ou tenements a son 
use demesne, mes tantsolement al use 
et profit del heire ; et del ceoil rendra 
accompt alheire, quant pleast al heire 
apres ceo que l’heire accomplist Vage 
de xiiti. ans. Mes tiel gardein sur 
son accomptavera allowance de touts 
sesreasonable costs et expences en touts 
choses, &c. Et si tiel gardein maria 
l’heire deins xiüti. ans, il accomp- 
tera al heire, ou a ses execu- 
tors, de value del mariage, coment 
que il ne prist riens pur le value del 

mariage ; 


LSO, in such tenures in socage, 

if the tenant have issue and die, 

his issue being within the age of 14. 
yeares, then the next friend of that 
heire, to whom the inheritance can- 
net descend, shall have the wardship 
of the land and of the heire untill 
the age of 14 yeares, and such gar- 
deine is called gardeine in socage. 
Fer if the land discend to the heire 
of the part of the father, then the 
mother, or other next cousin of the 
part of the mother, shall have the 
wardship. And if land discend to 
the heir of the part of the mother, 
then the father or next friend of - 
the part of the father shall have 
the wardship of such lands or te- 
nements. And when the heyre 
cometh to the age of 14 yeares com- 
plete, he may enter and oust the 
rdian in soeage, and occupy the 
Find himselfe, if he will And such 
gardian in socage shal not take any 
issues.or profits of such lands or te- 
nements to his own use, but only 
to the use and profit of the heire ; 
and of this he shal render an ac- © 
count to the heire, when it pleaseth 
the heire after he accomplisheth the 
age of 1% yeares. But such gar- 
dian upon his account shall have 
allowance of all his reasonable 
costs and expences in all things, - 
c. 


(1) (See Note 59.] 
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mariage; pur ceo que il serra rette 
sa folly demesne, que il luy voiloit 
anarier sans prender la value del 
mariage, sinon que il luy maria a tiel 
mariage, que est tant en value come 
Le mariage del heire, &c. 


&e. And if such gardian marry 
the heire within age of 44 yeares, 
he shall account to the heire, or his 
executors, of the value of the ma- 
riage, although that he tooke no: 
thing for the value of the mariage ; 


for it shall be accounted his own folly, that he would marry him without 
taking the value of the mariage, unles that he marrieth him to such a 
marriage, that is as much worth in value as the marriage of the heire.. 


“<6 N tiels tenures eneocage.” If a man be seised of a rent 
charge, rent secke, common of pasture, and such like in- 
heritances, which doe not lie in tenure, and dyeth, his heire 
within age of 14 yeares; in this case the heire may choose 

his gardein: but if he be of such tender yeares as he can make no 

choice, then (if the father hath made no disposition of the custody of the 
childe) it were most fit, that the next of kin, to whom the inheritance 
cannot descend, should have the custody of‘him (2). And whosoever 
taketh the rent, &c. the heire shall charge him in an account. But if he 

hold any land in socage, in that case the gardian in socage 

[ 88. a. | shall take into his custody as well the rent charges, &c. as 

the land holden in socage, because he hath the custody of the heire. 


“* Si le tenant ad issue et device.” The same law it is if the tenant 
hath no issue, but a brother or cosin within age of 14 yeares at the 
time of his death. [a] Also this doth extend as well to issue fe- 
male, as to issue male. 


“ Deins l'age de 14.ane.” Of this sufficient hath been spoken in 
the next preceding Chapter. 


“ Donques le procheine amy del heire, a que le enheritance ne pott 
discender.” The next friend of the heire, &c. Here amy or f-*2nd 
is taken for the next of blood. So the effect of it is, that the next of 
his blood to whom the inheritance cannot discend, whereby affinity 
without blood is excluded. . | 

“ Le firochein,” the next. | 

[6] If there be three brethren, and the youngest holdeth land in 
socage, and hath issue and dieth his issue within age of 14 yeares, 
both the uncles are in equall degree, and yet the eldest shall be gar- 
dian; because in equall degree the law preferreth him. [c] And yet 
if lands holden in socage be given to a man and to the heirs of his 
body, and he dyeth his heire within age, the next cosin of the part of 
the father, albeit he be worthfer, shall not be preferred bersre tac 
next cosin of the part of the mother, but such of them as first -easetl: 
the heire shall have his custody (1). But if lands be gi.en in 
frankmariage, and the donees have issue and dye their issue v:thin 
age of 14 yeares, the next of kin of the part of the mother shall 
have the custody of the body, and not the next of kin of the part 
of the father, albeit he first seased it, because the mother was the 


(2. Ro. Abr. 40.) 


fa] TR 


47 H. 3. Gard. 146. 
(2 Ro. Abr. 40. 
Ante 23. a) 


cause 
(2) See post. 88. b. jure melior est conditio possidentie. Plowd. 296, 
88. a. in Carrel’s case. See too Hawk. Abr.of Ca, 


(1) This is according to the rule, in equali Litt. 


Vou. 1. 35 
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cause of the gift. If a man be seised of lands holden in socage of 
the part of his father, and of other lands holden in socage of the 
part of his mother, and dyeth his issue being within the age of 
léveares, in this case such of the nextof kinneof either side, b 
as first happeth the body of the beire, shall have him (1) ; L88- -J 
but the next of blood of the part of the father shall enter into the 
lands of?the part of the mother, and the next of kinne of the part of 
the mother shall enter into the lands of the part of the father (2). 

(d] If 4. be gardian in socage of the body and lands of 2B. within 
the age of fourteene yeares, /. shall be gardian in socage fer cause 
de gard (3). But an infant within age, that [e] is notin the custody 
of another, cannot be gardian in socage ; because no writ of account 
lyeth against an infant. And herewith agreeth Bract. [ f] and 
yeeldeth this reason, alium regere non potest, qué scifisum regere non 
novit. And Fleta saith, [A |that minor minorem custodire non debet ; 
alios enim firesumitur male regere, qui scifisum regere nescit. And 
by like reason an ideot, a man on comfios mentis, a lunaticke, a man 
cacus et mutus, or surdus et mutue,or a leper removed by a writ de 
lefroso amovendo, cannot be gardian in socage. But in the case of 
gard fer cause de gard, there lyeth an action of account against 4. 
in the case abovesaid. 


st À que le heritage ne poet descender.” [r] Nullus heredipete 
euo fropinguo vel extranco frericuloea sanè (4) custodia commitiatur. 
Note [k] this word (froet ) may or can. [{] And therefore this doth 
not onely exclude an immediate discent, but all possibility of discent. 
As if a man hath issue two sons by several venters, and having lands 
holden in socage of the nature of burgh Engiish dieth the yonger 
brother within age of 14 yeares, [#:] the elder brother of the halfe 
blood shall not have the custody of the land (5); because by pos- 
sibility the elder may inherit the land; for if the yongest dye without 
issue, and the land discend to an uncle, the elder brother of the halfe 
blood may be heire unto him: and herewith doth agree our ancient 
authors. [nr] Heree sokmanni eub custodid cafitaltum dominorum 
non erit, sed sub custodid consanguineorum suorum firofinquorum, 
hôc est, corum qui conjuncti sunt jure eanguinis, et non jure succes- 
sionis, ex frarte quorum non descendit hereditae; et regulariter 
verum est, guéd nuñquam remanebit aliquis in custodié alicujus, de 
quo haberi poset euspicto, quôd velit jue clamarc in ifsë hereditate, 
et unde ai flures int filie et heredes tencre debeant in socagio, nulla 
debet case in custodid alterius. [0] And this is contrary to the civil 
law; for leges civiles impuberum tutelas frroximie de corum san- 
£guine committunt, stve agnati fuerint, sive cognati, unicuigue, vide- 
licet, secundèm gradum et ordinem, qui in hereditate fufiilli euccee- 
surus est. But this the law of England saith, eat quasi agnum 
lufio committere ad devorandum (6). 4 


‘ Donques la mere.” Note, albeit land cannot discend to the 
mother from her sonne, (as hath beene said) because inheritance 
cannot ascend, yet here it appeareth by Litt/eton, that she is next of 
blood (7), for that none (as hath beene said) can be gardian in so- 


cage 
1) Bee ante 88. a. note’. ® See Note 62. 
2) [See Note 60. See Note 63. 
See Note 61. 7) As to the construction ef the words 
4) Sine instead of sane seems necessaryto next of bleod in other cases, see ante 10. b. 
the sense of this passage. and note 2. there. 





Sect. 125. 
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cage but the next of blood; and the like is to be said of the father, 
as hereafter next appeareth. 


“ Dongues le pier.” By this it appeareth, that the father in case of 
a tenure in socage shall be gardian in socage, and shall not have the 
custody of his eldest sonne, in respect of his paternall naturall cus- 
tody, (as he shall have in case of a tenure by knights service, as be- 
fore appeareth) (8) but as gardian in socage. And the reason of 
the diversity is, for that in the case of a tenure in socage, the father 
must by law be accountable te the sonne both for his mariage, and 
also for the profits of his lands, which he should not be if he had the 
custody of his eldest sonne in this case as his father in respect of na- 
ture (9), and the act of law never doth any man wrong. 

But no lord or other person, in respect of any tenure by knights 
service or otherwise, shall have the custody of any childe that is heire 
apparant to his father, but the father only during his life, as hath 
beene said before. (10) 

It is to be observed, that in the lawes of England, there are three 
manner of gardianships, viz. by the common law, by statute law, and 
by custome. By the common law there are foure manner of gar- 
dians, viz. gardian in chivalry (whom Littleton hath described be- 
fore, Sect. 103, &c. (11) gardian by nature, as the father of the 
eldest son, of whom Listleton hath spoken Sect. 114, (12) gardian 
in socage, treated of by Littleton in this Section, and gardian fier | 
cause de nurture ; (13) all frequent in [a] our books By statute, (c]8 E.3.43 
viz. the statute in 4 and 5 Ph. t7 Mar. of women children, and ce) 
that is in two manners, eithgr of the father or mother (14) without 
assignation, or of any other to whom the father shall appoint the 
custody, either by his last will, or by any act in his life-time, whereof 
you shall reade at large [6] in Rasciiffe’e case in my Reports (15). [3 5, Co. 57. 
[c] Lastly, by custome, as of orphans by the custome of the city of fes 
London, and of other cities and boroughes (16). cert: Sh ass. 

(Cro. Jama. 99.) 

“« Tanteolement al use et profit delheire.” And therefore gardian 
in socage shall not forfeit his interest by outlawrie or attainder of 
felony or treason ; because he hath nothing to his owne use, but to 
the use of the heire. 

Also if the mother be gardian in socage, and taketh hus- | 

[89. a. ] band, and dyeth, the husband shall not have this custody by (3. Co. 39.) 

survivour; because the wife had it en aufer droit, in the right of the 

heire. | 
A gardian in socage shall not [4] present to a beneficeinthe right f[d]5&.2. 
of the heire; because he cannot be accomptable therefore, forthat ;"r#ent™ 10. 
he can make no benefit thereof, for the law doth abhorre simony, or 372-589. 
any corrupt contract for benefices; and therefore in that case the FN. 3. 
heire shall present himselfe (1). And Britton speaking of these gar- LE 5 
dians said well, les queux gardeine sont pluie servante que gardeins, Buse, À pt 


(that is) which gardians are rather servants then gardians. aR Abe! 
| « vf ff Cro. Jani. 99. 
3. Inst. 156 
Port. 130. 8.) 
(8) Ante 84 b. (14) [See Note 68. 
(9) (See Note 64.} (15) [See Note 69. 
(10) Ante 84. a. (16) [See Note 70. 
11) [See Nete 65. 


(13) See Note 66. - [89.b.] 
13) [See Note 67.] (1) [See Note 71.] 
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“ Ti rendra account, &c. apres que l'heire ad accomplishe l'age 
de 14 ans.” This point hath beene much controverted in our bookes, 
and the causes of the doubts have beene, 1. Upon the words of the 


Of Socage. 


Ch It is ee led the statute of [e] Merlebridge, ca. 17. 2. Upon the originall writ of ac- 
bridge, bananes the count against the gardian in socage. The words of the statute be, 


3 war holden 


W. 2. ca. 11. 


6) 


cèm ad legiimam etatem hervenerit sibt respondeai, Uc. and legiti- 
ma etae [ f ] lawfull age is xxi. yeares. Also the writ of accompt re- 
citeth the said statute, guare cium de communi consilio regni nostri 
frovisum sit, quôd custodes terrarum & tenementorum, gue tenen- 
tur in socagio, heredibus terrarum & tenementorum tllorum, cèm ad 
filenam ætatem pervenerint, reddant rationabilem compotum. Le 
Whereupon it is gathered that no action of account did lye against 
the gardian in socage at the common law, untill the heire be of his 
lawfull age of 21 yeares. But asto the first (/egitima «tas ) as the 
statute (A4[ speaketh, or flena ætas (as the writ doth render it) are 
tobe understood secundim subjectam materiam, that is of the heire 
of socage land, whose lawfull and full age as to the custody of guar- 
dianship is 14. And as to the recitall of the statute, [7] it is evident 
that an action of account did lye against gardian in socage at the com- 
mon law ; and that the statute was made in affirmance or declara- 
tion of the common law ; for the statute speaketh onely de custodià 
farentim, that is of a gardian in right; but yet an action of account 
lyeth against him that occupieth the land as gardian, albcit he be 
not of the blood (as hereafter shall be said). And upon considera- 
tion had of the said statute and of all the bookes, it was adjudged in 
the court of common pleas, Pasch. 16. Eliz. Rot. 436. according to 
the opinion of Littleton, that the heire after the age of 14 yeares 
shall have an action of account against the garden in socage, when he 
will at his pleasure ; and so is an ancient question well resolved (2). 
Britton was of opinion, that the statute of Merlebridge, which 
gave the cafiias in account, extended to gardian in socage, for he 
wrote before the statute of W.2.c. 11. But later bookes have over- 
ruled this point, that no cafitas lyeth against gardian in socage, for 
the statute extendeth to bailifes only. Neither doth the statute of 
W.2. extend to gardian in socage, for that speaketh only de servien- 
tidus, ballivis, camerarits, & receptoribue. 


“Mes ticl gardein sur son account avera allowance de touts ses 
reasonable costs et expences en touts choses.” (3) And this is due to 
all accountants by the common law (4); and so itis declared by the said 
statute of Merlebridge, salvis ihiais custodibus rationabilibuem iste 
suis. 


* Allowance.” What other allowances shall the gardian have? 
If the gardian receive the rents and profits of the lands, and be 
robbed of the same, whether shall he be discharged thereof upon 
‘his account ? And it seemeth, that if he be robbed without his de- 
fault or negligence he shall be discharged thereof (5). As if a bailife 


" of a manor, or a receiver, or a factor of a merchant, or the like ac- 


countant, be robbed, he shall be discharged thereof upon his ac- 
count. And seeing the gardian shall be charged as bailife after the 
heire’s age of 14, and be discharged upon his account if he be rob- 
bed, fari ratione if he be robbed before the age of 14 But other- 

Wise 


(2) tee Note 72 | (4) fee Note 74.) 
See Note 73. (5) 


See Note 75.1 


123. 





Lib. 2. Of Socage. Sect. 123. 


wise it is of a carier, for he hath his hire (6), and thereby impli- 

citely undertaketh the safe delivery of the goods delivered to him, 

and therefore he shall answer the value of them if he be robbed of 

them (7). Note the diversity, and so it was resolved * in the king’s ; Hi S* His 

bench. and Curties, (3) 
So it is if goods be delivered to a man to be safely kept, and after tro. Eliz. 815. 

those goods are stollen from him, this shall not excuse him; because Cro. Jam, 188. 


N e 
by the acceptance he undertook to keepe them safely, and therefore 30 "Ass- à 28. 
he must keepe them at his perill. (Cro, Jam, 188, 


189.) 
So it is if goods be delivered to one to be kept, for to be kept and 


to be safely kept is all one in law (9). But if the gvods be de- 
livered to him to be kept as he would keepe his owne, there if they ; , 
be stollen from him without his default or negligence, he shall be 
discharged. So if goods be delivered to one as a gage or pledge, and 
they be stollen, he shall be discharged ; because he hath a property 
in them (10), and therefore he ought to keepe them no otherwise 
then his owne; but if he that gaged him, tendred the money be- 
fore the stealing, and the other refused to deliver them, then for this 
default in him he shall be charged. | 
If 4. leave a chest locked with B. tobe kept,'and taketh awaythe & E. 2 Gt 
key with him, and acquainteth not B. what is in the chest, (8. Co. sz. 
[89 b ] and the chest together with the goods of B. are stolen  £: Co. 13-b) 
away; JB. shall not be charged therewith, because 4. did not trust 
B. with them, as this case is (1). And that which hath beene said 
before of stealing, is to be understood also of other like accidents, as 
shipwracke by sea, fire by lightning, and other like inevitable acci- 
dents (2). And all these cases were resolved, and adjudged in the 
king’s bench.* And by these diversities are all the bopkes concern-  * Pasch. 43 Eliz. 
ing this point reconciled (3). a een ta 
Note, reader, it is necessary for any that receiveth goods to be i 
kept, to receive them in this speciall manner, viz. to be kept as his 
owne, of to keep them at the perill of the owner (4). But now is 
Littleton to be further heard. 


Detinue. 
(4. Co. 83. b.) 


« Et gi tielgardein maria le heire deins 14 ans, tc.” For if he 
marry the heire after 14, he is out of his custody, and no account . 
shall be made therefore. 


“Tl accountera aluy.”’ He shall account for the mariage of the — 
heire, viz. for so much as any man bond fide had offered for the ma- 
riage, or would give in mariage unto him. 


“Ou asesexecutors.” Not (5) that an infant of the age of 14 C0) 
may make his will (as some hereupon have collected); butthe mean-  Chro. Cha. 79-) 
ing of Lweleton is, that if after his mariage he accomplish his age of 


18 yeares, at what time he may make his testament (6), and con- 


oo stitute 
6) [See Note 76. . , (4) We have already observed, that ia 
7) [See Note 77. ‘general this distinction is now exploded. 
(8) 8. C. Mo. 462. Ow. 57. 1. Ro. - Ante 89. a. note9. See further tit. Bailment 
Abr. 2. mo, _ and Carrier in New Abr. tit. Bailmenz and 
(9) [See Note 78.] . Action for Negligence in Vin. tit. Action on 
a [See Note 79. ] the case for misfeasance in Com. Dig. Law of 
| = ; Nisi Prius ed. 1775. p. 69. 
‘a ) [See Note 80. , ‘ : (5) It is note in all the former editions, but 
2 bee Note 81. not is apparently the true reading. 
(3) [See Note 82. (6) [See Note 83.] 
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stitute executors for his goods and chattells, and the words are so 
23 to be understood, as may stand with law and reason. Note, execu- 
" tors could not have an action of account at the common law, in re- 
ot arte spect of the privity of the account; but the statute of W. 2. ca. 23 
Aeveuns 67. hath given the action of account to executors, the statute of 25 Æ. 3. 
ca. 5. to executors of ‘executors, and the statute of 31 £. 3. c. 11. 
to administrators. 
22418 “© Que il voile luy marier sans firender le value.” So as the gar- 
OES on dian shall not account only for that which he shall receive in this 
3B. 3. ibid. 45. case, but for that also which he might receive. 
pt y 2 
‘* Sinon que il luy marieratiel mariage que est tant envelue, tc.” 
This needeth no explanatios. 
ERLSE 2. If the heire in socage be ravished out of the custody of the gar- 
ee 54 dian, and the ravisher marieth the heire, the gardian shall have a 
Frowick's case. writ of ravishment of ward, and recover the value of the mariage, 
1. & 140. &c. and shall account to the heire for the same. 
Ors ie 30 And the gardian in socage is bounden by law, that the heire be 
° well brought up, and that his evidences be safely kept. 
Tin! H. 6 The grandmother of the sonne and heire of John Bernevill, who 
Rot 1. Midd. held the manor of Tofington in the county of .Midd. in socage, re- 
covered the heire in a ravishment of ward against Simon Chevtn, 
which had maried the stepmother of the heire; and by the rule of 
the court, the plaintife fro nutriturd heredis et Aro cuetodi& eviden- 
tiarum invenit filegios. 
+ ' 
Sect. 124. 
T si ascun auter home, que n’est ND if any other man, who is 
procheine amy, occupie les terres not the next friend, occupies 


ou tenements del heire come gardeine 
en socage il serra compell’ de render 
accompt al heire, auxi bien sicome it 
Suissoyt prochein amy; car il n’est pus 
plee pur luy en briefe d’accompt a 
dire, que il n’est prochein amie, Sc. 
mes il respondra lequel il ad occriyie 
les terres ou tenemenis come gardeine 
en socage ou nemy. Sed quære, si 
apres ceo que le heire ad accomplish 
Vage de 14 ans, et gardeine en socage 
continualment occupia la terre tan- 
que Vheire vient a plein age, scil. 24 
ans, si le heire a son plein age uvera 
action d’accompt envers le gardein de 
temps que il occupia apres les dits 
dé ans, come ervocrs gardeine en 80- 
cage, ou envers luy come son baylife. 


the lands or tenements of the heire 
as gardian in socage, he shall, be 
compelled to yeeld an accotint to 
the heire, as wel as if he had beene 
next friend; for it is no plea for 
him inthe writ of account to say, 
that he is not the next friend, &e. 
but he shall answer whether he hath 
occupied the lands or tenements as 
gardian in socage or no. But quere, 
if after the heire hath accomplished 
the age of 14 yeares, and the gar- 
dian in socage continually occupieth 
the land until the heire comes to 
full age, scil. of 21 yeares, if the 
heire at his full age shall have an 
action of account against the gar- 
dian, from the time that he oceu- 
pied after the said 14 yeares, as 
ian in socage, or against him 

5 his bailife. - 
€ Et 


Lib. 2. 
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“ T si ascun auter home, que n’eet fas procheine amy, dc.” If 

a stranger entreth into the lands of the infant within age of 14, 

and taketh the profits of the same, the infant may charge him as 
gardian in socage. And this deth well agree 
count against a gardian in socage; for the words be, Jdem B. pra- 
Jato À. rationabilem compotum suum de exitibus frovenien- à 

[90. a.] tibue de terris et tenementie euis in N. qua tenentur in soca- ¥.N. 


with the writ of ac- 


gio, et quorum custodiam idem B. habuit dum fred. A.infra atatem 
fuit, ut dicitur. And true it is, that in judgement of law he had the 
custody of the lands: and he is called tutor a#enus, and the right 


gardian in socage tutor firofirius; and it is no plea for him to denie % 
that he is firocheine amy, but he must answer to the taking of the > 


profits (1),as Littleton here saith. 


Sed quere, fc.” This guere came not out of Littleton’s quiver; 
for it is evident, that after the age of 14 yeares te shall be charged 


as bailife, at any time when the heire will, either before his age of Account 60. 


21 yeares, or after (2). 


Sect. 125. 


TEM, si gardein en chivalry [ace 
I ses executors et devy, le het 

esteant deins age, &c. les executors 
averont le garde durant le nonage, 
@c. Mes si gardein en socage face 
ses executors et decoy, le heire esteant 
deins Page de 14 ans, ses executors 
naveront pas le garde; mes un auter 
procheine amy, a que le heritage 
ne poyt my discender, avera la garde, 
&e. Et la cause de diversity est, 
pur ceo que gardein en chivalric 
ad le garde a son use, ct 


gardian en socage wad le garde a” 


son use, mes al use del heire (1). Et 
en cas lou le gardein en socage devy 
devant ascun accompt fait per luy al 
heire, de ceo le heire est sans remedie, 
pur ceo que nul bricfe d’accompt gist 
envers les executors, ei non pur le roy 
solement. 


( See Note 84] 
2) Notwithstanding lord Coke’s observa- 
tion on the quers, it is in L. and ML Roh. P. 
and both of the MSS. 


A? if gardian in chivalrie 
makes his exeentors and die, 
the heire being within age, &e. the 
executours shall have the wardship 
during the nonage, &c. But if the 

ian in socage make his execu- 
tours and die, the heire being with- 
in the age of 14 yeares, his execu- 
tours shall not have the wardship ; 
but another next friend, to whom 
the inheritance cannot descend, 
shall have the wardship, &c. And 
the reason of this diversitie is, be- 
cause the gardian in chivalrie 
hath the wardship to his owne use, 


and the ian in socage hath not 
the wardahip to his owne use, but 


to the use of the heire. And in 
this case where the gardian in soc- 
age dyeth before any account made 
by him to the heire, of this the heire 


- is without remedy, for that no writ 


of account lieth against the execu- 
tors (2), but for the king onely. 
| # 4 SON 
[90 b. 
(1) face Note 86.) 
(2) [See Note 87. 
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Of Socage. ; Sect. 125. 


‘“s SON proper use.’ <A tenant holdeth land of a bishop by 

knights service, which seigniorie the bishop hath in the right 
of his bishoprick, the tenant dieth his heire within age, the bishop 
either before or after seisure dyeth ; neither the king, nor the suc- 
cessor of the bishop, shall have the wardship, but his executors. For 
albeit the bishop hath the seigniorie en auter droit, yet the wardship 
being but a chattell, he hath in his owne right, and a chattell can- 
not goe in the succession’ of a sole corporation, unless it be in the 
case of the king (3). 

And yet if a bishop have an advowson, and the church become 
void, and the bishop die, neither the successor nor the executors shall 
present, but the king : because it is but a chose in action (4), And 
so it is in case where the king hath wardship, but that is b 
a prerogative that belongeth to the king to provide for the| 90. -J 
church being void; for where the tenure by knights service is of 
a common person, the executors of the tenant shall present where 
the avoidance fell in the life of the tenant. 


“ Le hetre eat sauns remedie, &c.” For albeit in an action of ac- 
count against a gardian in socage, &c. the defendant cannot wage 
his law, yet in respect of the privity of the matters of account, and 
the discharge resting in the knowledge of the parties thereunto, an 
action of account neither lyeth against tne executors of the account- 
ant, nor at the common law for the executors of him to whom the 
account is to be made, as is aforeiaid (3); but that is holpen by 
statute (4). (*] Ithath beene attempted in parliament to give an 
action of account against the executors of a gardian in socage, but 
never could be effected (5). | 

“Si non pur le roy solement.” [a] The reason of this is, because 
the king’s treasure is the sinewes of warre, and the honour and 
safety of the king in time of peace, frmamentum belli, et ornamen- 
tum facie ; and therefore the death of the party shall not barre the 
king of his treasure due unto him upon the‘account, because it is in- 
tended, that the king was busied about the publicke for the good of 
the common-wealth, and had not leisure to call his accountant to 
make his account, er nullum tempus occurrit regi. Ltitleton speak- 
eth of the king’s prerogative but twice in all his bookes, viz. here, 
and Sect. 178. and in both places, as part of the lawes of England. 
Prerogativa [6] is derived of pre, i e. ante, and rogare, that is, to 
aske or demand before-hand, whereof commeth frrerogativa, and is 
denominated of the most excellent part ; because though an act hath 
passed both the houses of the lords and commons in parliament, yet, 
before it be a law, the royall assent must be asked or demanded and 
obtained, and this is the proper sense of the word. But legally [*] 
it extends to all powers, preheminences, and priviledges, which the 
law giveth to the crowne, whereof Littleton here speaketh of one. 
Bract. lib. 1. in one place calleth it &éertatem, in another firivi- 
legium regis ; [e] Britton [d] (following W.1.) droit le roy ; [e] 
registr. jue regium, and jus regium corona, Sc. 


[90. «.] . (4) [See Note 89.] 
D Acc. ante 9. a. 46. b. post. 388. a. a See Note 90.] 
4) [See Note 85.] 6) See post. 119. a. and the note there. 
90. b. 
(3) [See Note 88.] 


Sect. 


Lib. 2. 


- Sect. 


TEM, le seignior, de que la terre 

est tenus en socage,apres le mort son 
fenant avera relicfe en tiel forme. 
Si le tenant tient per fealtie et cer- 
fein rent a paier annualment, &c. si 
les termes de payment sont a payer 
per deux termes del an, ou per quater 
terms del an, le seignior avera del 
heire son tenant tant, come le rent 
amount, que il paya per an. Sicome 
fe tenant fient de son seignior per 


fealtice, etx s. derent puyable a cer-. 


taine termes del an, donques Vheire 
paiera al seignior xs. pur reliefe, 
ouster les x s. que il paiera pur le 
rent. 


_Of Socage. 


Sect. 126. 


126. 


LSO, the lord, of whom the 

land is holden in soeage, after 
the decease of his tenant shall have 
reliefe in this manner. If the te- 
nant holdeth by fealty and certaine 
rent to pay yeerely, &c. if the 
tearmes of payment be to pay at 
two termes of the yeare, or at 4 
termes in the yeare, the lord shal 
have of the heire his tenant as 
much, as the rent amounts unto, 
which he payeth yearly. Asif the 
tenant holds of his lord by fealty, 
and tenne shillings rent payable at 
certaine termes of the yeare, then the 
heire shall pay to the lord ten shil- 
lings for relief, beside the ten shil- 
lings which he payeth for the rent. 


ce ERTEINE rent” A tenant holdeth of his lord certaine SE nee 
lands in socage, to pay yearly a paire of gilt spurs or five Bract lib. 2. 


shillings in money at the feast of £aster. In this case the rentisun- Gienvil. Bb. 9 
certaine, and the tenant may pay which of them he will at the said | + he Abr. #19 
feast, and likewise the tenant may pay which of them he will for Pos. 145. a) 
reliefe ; but if he pay it not when he ought, then may the (0°97 
(91. a. ] lord distraine for which of them he will. But if the tenure ° 599 


be to attend on his lord at the feast of Chrietmasse, or to pay ten shil- 
lings, there the reliefe must be ten shillings, because the other can- 
not be doubled. £2 sic de simi&bus. 


“ A faier annuelment.” If the tenant holdeth of his lord by 
fealty, and to pay everie two or three year ten shillings, albeit this 
be no annual rent; yet shall he pay ten shillings for reliefe. Zé sic de 
similibus. 

But it is to be noted, that beside reliefe, whereof Littleton here Vid- Sect. 103. 
speaketh, there belongeth to a tenure in socage of common right aid ww 
for the making of his eldest son a knight at the age of fifteen yeares, 
and tomarry his daughter at the age of 7 yeares (1). 


En mesme le manner .est, si home In the same manner it is, if a 


Sott seisie de certaine terre que est 

tenus en socage, et fait feoffement en 
fee a son use, et morust seisie del use, 
(son heire del age de 14 ans ou pluis, 

et nul. volunt per luy declare) le sei- 

Snior avtra relicfe del heire, sicome 

avant 


(1) We have already had occasion to 
observe, that these aids are taken away by 
Vou. I. 


man be seised of certaine land 
which is holden in socage, and 
maketh a feoffement in fee to his 
owne use, and dicth seised of the 
use, (his heire of the age of 14 yeares 
or mote, and no will by him de- 

| clarcd) 


the 12 Cha. 2. c. 24. Ant. 67. 2. note 1. 
34 


Lib. 2 Cap. 5. Of Socage. Sect. 127. 


œoant est dit. Et c’est per le statute clared) the lord shall have reliefe 

de ann. 19 Hen, 7. cap. 15. (2). of the heire, as afore is said. And 
this by the statute of 19 H. 7. cap. 
15. 


This is an addition to Littleton, whereof I omit it the rather, for 
that the statute of 19 A. 7. is for the cause above-mentioned be- 
come of none effect. 


Sect. 127. 


T'en ticl cas, apres la mort le 

tenant, tiel reliefe est due al sei- 
rior maintenant, de quel age que le 
heire soit ; pur ceo que tiel scignior ne 
poit aver le garde de corps, ne de 
terre le heire. Et le seignior en tiel 
case ne doit attendre a le payment de 
sonrelicfe,solonques les termes et jours 
de pa de rent ; mes il doit aver 
son relicfe maintenant, ct pur ceo il 
poet incontinent (1) distraine apres le 


ND in this case, after the death 

of the tenant, such reliefe is due 
to the lord presently, of what age 
soever the hcire be; because such 
lord cannot have the wardship of 
the body, nor of the land of the 
heire. And the lord in such ease 
ought not to attend for the pay- 
ment of his reliefe, according to the 
terms and dayes of payment of the 
rent; but he is to have his reliefe 





mort son tenant pur reliefe. presentiy, and therefore he may 
forthwith distreine after the death 
of his tenant for reliefe. 

x x Te «6 AINTENANT ;’ and as Littleton saith, he ought not to 

E 18. Breeton, o attend the payment of his reliefe according to the daies of 

Hib, 2. fol 3. sg paiment of his rent, but he ought to have his reliefe presently, and 


duplicatum. 
Bnton, fol. 178 
ace, Fieta, 


. & 
(2 Ra Abe. 519.) 


(Ant. 47. b. 
2 Ro. Abr. 519.) 


(2) This part about relief from the heir 


for the same he may incontinently distraine after the death of the 
tenant. 

And therefore in the case aforesaid, where the tenant holdeth by 
the rent of five shillings, or a paire of gilt spurres, if the 


. heire be not presently (that is, as presently and as conve- (91. b.} 


niently as he may, all due circumstances considered) after the death 
of his ancestor ready upon the land to pay reliefe, the lord may 
distrain for which of them he will ; and if the tenant tendered either 
of them according to the law, and none for the lord was ready there 
to receive it, yet the lord may distraine for that which was tendered, 
at his pleasure (2). 


“ De quel age que le heire soit.” And yet it appeareth in our 
bookes, that in this case the king in case of a tenure in socage in 
chiefe shall not have frimer scisin, unless the heire be of the age 
of 14 yeares at the death of his ancestor; for if he be under that 
age, he is in the guard and custody of his frochcin amy. 

But otherwise it is in case of a common person, as here it ap- 
peareth. And where in some impressions these words be added 
(isaint que il passa l'age de 14 ans ), those words so added are 
against the law, and no part of Lit#leton’s worke (3). 


(91. b.] 
(1) (See Note 91.] 


f cesti use, as Lord Coke truly observes, 
is in addition to Littleton; and A first ap- 
pears in Redman. See post 117. a. 


(2) See ant. 83. b. note 4. 
(3) Accordingly the words objected to 
by lord Coke are neither in L. and M. nor 
Roh.—They were first inserted in P. 


Sect. 


Lib. 2. 


Of Sacage. 


Sect. 128. 


Sect. 128. 


N° mesme le maner est, lou le 
tenant tient de son seignior per 
fealtie et un li. de peper ou cummin, 
et le tenant morust, le seignior avera 
pur relief un lib. de cimmin,ou un lib. 
de peper, ouster le common rent. En 
mesme le maner est, lou tenant tient a 
payer per an certaine number de 
capons, ou de gallines, ou un paire de 
gaunts, ou certaine bushels de fru 
meni, et hujusmodi. 


N the same manner it is, where 

the tenant holdeth of his lord by 
fealtie and a pound of pepper or 
cummin, and the tenant dveth, the 
lord shall have for reliefe a pound of 
eummin, ora pound of pepper, be- 
sides the common rent. In the same 
manner it is, where the tenant 
holdeth to pay yearly a number of 
capons or hennes, ora pair of gloves, 


like. . 


or certaine bushels of corne, or such 


“ N lib. de pefiher ou cumyn.” Here it is to be observed, that (Pest 148, a) 


the lord may reserve pepper, or any other things that be 
exotica, foreign, of the growth of outlandish countreyes or beyond 
sea, as well as of the growth of England, whereby navigation (the 
life of every island) is employed. And where Littleton here putteth 
his case in the disjunctive, if the tenant doth hold by fealty and one 
pound of pepper or a pound of cummin, he shall pay for reliefe a 
pound of pepper or a pound of cummin, over and besides the rent. 
But if the tenant holdeth of his lord by doing of certaine worke 
dayes in harvest, or to attend at CAristmaeec, or such like, he shall 
not double the same: for of corporall service or labour or worke of — 
the tenant, no reliefe is due, but where the tenant holdeth by such 
yearly rents or profits, which may be paid or delivered, whereof 
Littleton hath put his examples; and by them is manifestly proved, 
that corporall service, worke, or labour, shall not be doubled in this 
case. (4) 


6 Ou certaine bushels de frument.” Here it appeareth, that the 
reliefe of bushels of corne is to be paid presently, though the tenant 
die in winter before corne be ripe. 

Note,here are examples put of five natures. 1. romatorum 

[92. a. J exoticorum,of species or drugs, of outlandish growth. 2. Gra- 

norum, of corne of English growth. 3. Avium villaticarum, of 

powltry ; as capons, hens, &c. 4. Artificiorum, of handicrafts; as 

a paire of gloves generally either of outlandish or English. 5. Aut - 

simitium, or such like, (that is) of like outlandish growth, or of - 

English growth, or of powltry, or of artifices outlandish or English. 

and like herein also, that they may be paid or delivered to the lord > 

every year; or every second or third year, &c. 


(4) But Rolle tells us, that master Her- reading 11 Cha. 1. held the contrary. . 
bert of the Inner Temple in bis autumn 2. Ro, Abr. 515. 


(@@ Ro. Abr, 515.) 


Sect. 
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Sect. 


M; en ascun case le seigniour 
doit demurrer a dislreiner pur 


sen reliefe jesyue a certaine temps. 
Sicome le tenant tient de son seignior 
per un rose, ou per un bushel de roses, 
a pater al feast de Nativitie de Saint 
John Baptiste, si tiel tenant devie en 
yoer, donque le seigniour ne poil dis- 
treiner pur son reliefe, tanque al 
temps que les roses per le course del an 
poicnt aver lour cresser, &c. Et sic 
de similibus. 


(Post. 197. b) 66 


Of Socage. a 


untill a certaine time. 


Sect. 129. 180. 


129. 


UT in some case the lord ought 
to stay to distreine for his reliefe 
As if the 
tenant holds of bis lord by a rose, or 
by a bushel of iwses, to pay at the 
feast of St. John the Baplist, if such 
tenant dieth in winter then the lord 
cannot distreine for his reliefe, untill 
the time that roses by the course of 
the yeare may have their growth, 
&e. And so of the like. 


ER le course delan.” Lex shectat nature ordinem, The law 


respecteth the order and course of nature. Lex non cogit ad 





impoxsibilia, The law compells no man to impossible things. The 
argument ab imfiosaibili is forcible in law. Impfoasibile est quod nature 
rei rehugnat. And here it is to be observed, that Littleton puts a 
diversity betweene côrne and reses ; for corne will last. And there- 
fore the tenant must deliver the corne presently before the time of 
growth (as before is said ; and so of saffron, and the like. But roses, 
or other flowers, that are fructue fugaces, cannot be kept, and there- 
fore are not to be delivered till the time of growing. Neither is the 
tenant driven by law artifically to preserve roses ; for the law in 
these cases respecteth nature, and the course of the yeare,as Lité/eton 


here saith, Æz are naturam imitutur. Et sic de similibus. 


Sect. 


TEM, si ascun voile demander, 
pur que home poit tener de son 
seignior per feally tanteolement pur 
touts maners de services, entant que 
quant le tenant ferru feallie, il jurera 
a son seignior que il ferra a son seig- 
niour touts maners des services dues, 
et quant il ad fait fealtie, en tiel case 
nul auter serviveest due: a ceoil poyt 
estre dit, que lou un tenant tient sa 
terre de son seignior, il corient que il 
doit faire a son seignior ascun service. 
Car si le tenant ne ses heires decoyent 
aire nul manner deservice ul seignior 
me a ses heires, donque per long temps 
continucilserroit hors de memorie et de 
remembrance,lequel la terre gut tenus 
de le seignior ou de ses heires, ou 
nemy, 


130. . 


Ate: if any will aske, why a 
man may hold of his lord by 
fealty only for all manner of services, 
insomuch as when the tenant shall 
doe his fealty, he shall sweare to his 
Jord that he will doe to his lord.all 
manner of services due, and when 
he hath done fealty, in this case no 
other service is due: to this it may 
be said, that where a tenant holds 
his land of his lord, it behooveth 
that he ought to do some service to 
his lord. For if the tenant nor his 
heires ought to do no manner of 
service to his lord nor his heires, 
then by long continuance of time it 
would grow out of memorie, whether 
the land were holden of the lord, or 
0 


Lib. 2 


nemy, et donques pluis tost et pluis 
rediment voilont homes dire, que la 
terre n’est pas tenus del seignior ou de 
ses heires, que auterment ? et sur ceo 
le seignior perdra son escheat de la 
terre, ou per case auter forfeiture ou 
profit que il poet aver de le terre. 
Tasint il est reason, que le seignior et 
ses heires ont uscun service fuyt a eux, 
pur prover et testifier, que la terre est 


Of Socage. 


Sect. 130.' 


of his heires, or not, and then will 
men more often and more readily 
say, that the land is not holden of 
the lord, nor of his heires, than 
otherwise; and hereupon the lord 
shall lose his escheat of the land, or 
perchance, some other forfeiture or 

rofit which he might have of the 
fand. So it is reason, that the lord 
and his heires have some service : 


tenus de eux. done unto them, to prove and testi- 


fie, that the land is holden of them. 


se UANT le tenant ferra fealty, il jurera a son seignior, &&c.” 


Here it appeareth, that the doing of the fealty is both a per- s. 
form:ce of his service, and of his oath also when it is done, for s res 12 
that no other service is due; and that one oath of fealty is taken Es 5. & 6 
of all that hold, and is not to be changed for any noveltie or nicety 4H. 4 es. 2 
of invention ; for judges anciently and continually have suppressed 33+ % oa, ke 
innovations, and would in no case change the ancient common law. Chapter of Fee 
Bect. 4. 
[ 99. b ] “ Il covient que il doit faire a son seignior ascun service.” G Bo rate 
* J For there can be no tenure without some service; because  Ante13.2.) 
the service maketh the tenure. 

“ Son escheat de la terre.” Eachactais derived of this word eschier, 
guod est accidere ; for an escheat is a casuall profit, gued accidit do- 
mino ex eventu et ex insfrerato, which hapneth to the lord by chance 
and unlooked for, And of this word eschaeta commeth eschactor, 
an eschaetor, socalled, because his office is to enquire of all casuall 
profits, and them to seise into the king’s hands, that the same may 
be answered tothe king (1.) , 

Lands may escheat to the lord two manner of ways; one by at- See Cape this in 
tainder, the other without attainder. By attainder in three sorts. Warranti, 
First, Quia euefeneus est fier collum, Secondly, Quia abujuravit reg- 
tum (2). Thirdly, Quia urlegatus est. Without attainder ; as if 
the tenant dies without heire. ‘ 

“ Ou per case auter forfeiture.’ As if the land be aliened in mek ee. a. 
mortmaine ; or when Litileton wrote, if the tenants had erected & li: & ca. 34. 
crosses upon their houses or tenements in prejudice of their lords, (F.N. B. 144.) 


that the tenants might claim the privilege of the Hoefitalere to de- 
fend themselves against their lords, they had forfeited their tenan- 
cies. But since Littleton wrote, the Hosfitalers are dissolved, and 
consequently that forfeiture is gone. 


“Ou profit.” As reliefe, aid pur file marier, aid nur faire fitz 
chivaler, and the like, 


(1) See further as to escheat and eschea- 
Sor, ante 13. b. and 18. b. and note 2. there. 
L Inst. 225. Mad. Excheg. chap. 10. f. 2. 


(2) [See Note 92] 


Seat. 


Lib.2. Cap. 5. 


T pur ceo que feallic est incident 
EK. touts manners de tenures, fors- 
pris le tenure in frankalmoigne, (si- 
come serra dit en le tenure de frank- 
almoign ) et pur ceo que le seignior ne 
voiloit al commencement del tenure 
aver ascun auter service forsque feal- 
tie, il est reason, que home poet tener 
de son seignior per r feat tantsole- 
ment ; et quaunt il ad fait son fealtie, 
il ad fait touts ses services. 


Of Socage. 


Sect. 131. 


Sect. 131. 132. 


[93. a.] 


ND for that fealtie is incident 

to all manver of tenures, but 
to the tenure in frankalmoigne (1), 
(as shall be said in the tenure of 
rankalmoigne) and for that the lord 
would not at the beginning of the 
tenure have any other service bat 
fealty, it is reason, that a man may 
hold of his lord by fealty onely ; 
and when he hath done his fealty, 
he hath done all his services. 


qu. ce 8. Pont. ss ALTIE est incident.” 
; Of incidents there be two sorts, viz. separable, and in- 


- separable. 


Separable, as rents incident to reversions, &c. which may be se- 
vered : inseparable, as fealty to a reversion or tenure, which cannot 
be severed: for as all lands and tenements within England are 
holden of some lord or other, and either mediately qr immediately 
of the king ; soto every teaure at the least fealty is an inseparable 
incident, so long as the tenure remains ; and all other services, ex- 
cept fealty, are severable. But where the tenure is by fealty only, 
there is no reliefe due for the cause abovesaid (2). 


Sect. 132. 


TEM, si un home lessee a un auter 
| terme de vie certaine terres ou 
tenement, sauns parler de ascun rent 
render a le lessor, uncore il ferra feal- 
tie a le lessor, pur ceo que il tient de 
luy. Auxy si un lease soit fait a un 
home pur terme de ans, il est dit, que 
le lessee ferra fealtie a le lessor, pur 
ceo que il tient deluy. Et ceo est 
prove bien per les parols del brief de 
wast, quant le lessour ad cause de 
porter briefe de wast envers luy ; 
lequel briefe dirra que le lessee tient 
tes tenements de le lessor pur terme de 
ans. Issint le briefe prova un tenure 
entre ceux. Mes celuy, que est tenant 
a volunt solonque le course del com- 
mon ley, ne ferra fealtie; pur ceo 
que il n’ad ascun sure estate. Mes 
auterment est de tenant a volunt so- 
lonque le custome del manor ; pur ceo 

que 


a 


(1) [See Note 93.] 


LSO, if a manletteth to another 

lands or tenements for terme of 
life, without naming any rent to be 
reserved to the lessor, yet he shall do 
fealty to the lessor, because he hold- 
eth of him. Also is a lease be made 
to a man for terme of yeares, it is 
said, that the lessee shall do fealty 
to the lessor, because he holdeth of 
him. And this is well proved by the 
words of the writ of wast, when the 
lessor hath cause to bring a writ of 
wast against him; which writ shall 
say, that the lessee holds his tene- 
ments of the lessour for terme of 
yeares. So the writ proves a tenure 
betweene them. But he, which is 
tenant at will according to the 
course of the common law, shal 
not do fealty; because he bath not 
apy sure estate. But otherwise it i 


(2) [See Note 94] 


Lib.2 . | Of Socage. Sect. 132. 


que il est oblige pur faire fealtie ason of tenant at will according to the 

seignior pur deux causes. L’un est custom of the manor ; for that he is 

per cause del custome ; et Vauter est, bound to do fealty to his lord for 

pur ceo que il prist son estate en tiel two causes. The one is by reason 

forme pur faire a son seignior fealiy. of the eustome ; and the other is, 
for that he taketh his estate in such 
form to-do his lord fealty. 


“s I un home lesse fur terme de vie sauns parler de rent, &c. il Chun er aes ») 
ferra fealtic, ic.” And the reason is; because there is a _ 
tenure, and fealtie (as hath beene sald) is incident to al manner of 
tenures ; and it is tobe noted, that the law, for the suretie 
[93, b.] of the lord, that his tenant shall be faithfull and loyall to 
him, doth create such a service as the tenant shall he bound there- 
unto by oath. 


“ Auxti ei lease soit fait her ans, Sc. le lessee ferra fealty.” For “ E. S34 
there also is a tenure between them. And Littleton’s opinion in 10H. 6.13. 
this case is holden for good law at this day (1). se 41. 

5H. 5, 12 
“ Et ceo est firove bien fer les frarols del briefe, Sc.” Nota, ary hone’ ea: 


the origina] writs are (as it were) the foundations and grounds of the 
law, and, as it appears here by Littieton, are of great authority 
for the proofe of the law in particular cases (2). 


“ Pur ceo que il n’ad eure estate.” Therefore tenant at will (Ante6s.» 
shall not do fealty (as hath been said before); because the matter — 
of an oath must be certaine. The rest of this Section needs no ex- 
plication (3). 


(1) See ante 67. b. note 2. (3) [See Note 95.1 
(2) See ante 73. b. 


Crap. 


Lib. 2. Cap.6. Of Frankalmoigne. ‘Sect. 133. 
Cuap. 6. Frankalmoigne. Sect. 133. 
ENANT en frankalmoigne est, 


lou un abbe, ou prior, ou un au- 
ter home de religion, ou de saint eglise, 
tient de son seignior enfrankalmoigne; 
que est a dire en Latin, in liberam 
eleemosynam. Et tiel tenure com- 


mencoit adeprimes en auncient temps 


en tiel forme. Quant un home en 
auncient temps fuit seisie de certain 
terres ou tenements en son demesne 
come de fee, et de mesmes les terres ou 
tenements enfeoffa un abbe et son co- 
vent, ou un pryor, Ge. aver et tener 
a eux et lour successors a touts jours 
en pure et perpetual almoigne ou en 
frankalmoigne ; [ou per fielx parois, 
a tener de le grantor, ou de le feoffor, 
et de ses heires en frankalmoigne :] 
(1) en tiels cases les tenements sont 


Tent in frankalmoigue is, 
where an abbot, or prior, or 
another man of religion, or of holy 
church holdeth of his lord in frank- 
ealmoigne ; that is to say in Latine, 
in liberam cleemosinam, that is, in 
free almes. And such tenure be- 
ganne first in old time. When a 
man in old time was seised of cer- 


_ tain lands or tenements in his de- 


mesne as of fee, and of the same 
land infeoffed an abbot and his co- 
vent, or prior and his covent, to have 
and to hold to them and their suc. 
cessours in pure and perpetual] 
almes, or in frankalmoigne; or by 
such words, to hold of the grantor, 
or of the lessor, and his heires in free 
almes: in such case the tencments 


tenus en frankalmoigne. were holden in frankamloigne. 
eT ie. . “ N abbe, frior, ou auter home de religion, ou de saint eglise.” 
ca x Britton, It is to be observed, that of ecclesiasticall pérsons some be 


regular, and some be secular. They be called regular, because. 
they live under certain rules, and have vowed three things; true 
obedience, perpetual! chastity, and wilfull poverty. And when a 
man is professed in any of the orders of religion, he is said to be 
home de religion, a man of religion, or religious. Of this sort be all 
abbots, priors, and others of any of the said orders regular. Secular 
. 8 are persons ecclesiasticall ; but because they live not under certain 
rules of some of the same orders, nor are votaries, they are for J . 
distinction sake called secular, as bishops, deanes, and chap- (94. ae 
ters, archdeacons, prebends, parsons, vicars, and such like. All 
which Littleton here includeth under these general words, dé saint 
eglise, of holy church ; and none of these are in law said to be 
homes de religion, or religious. 

Where Littleton saith (infeoffa un abbe et son covent ) his mean- 
ing is, that the abbot only is infeoffed : for he is only a person capa- 
ble, and the covent are dead persons in law, and have power of as- 
sent only; and that they thereunto assent. But since Littleton 


ye 
2; 


Æ 
o 


sueue 
ont 
Ë 


oF H.'s. ant meine wrote, all abbeys, priories, monasteries, and other religious houses 
cd but in the | x of monkes, canons, friers and nuns, &c. have been dissolved, and 
8. cane 13. end ss their possessions given to the crowne (2). 

H. 8. ca. 24, fee. The ecclesiasticall state of England, as it standeth at this day, 
(4 Inst. 391.) (which is necessary for our student to know) is divided into two 


provinces, 
(1) The words between brackets are in L. the dissolution of monasteries in England in 

and M. but not in Roh. the excellent preface to that most valuable 
(2) The student will find a good history of wark the Wotitia Monastice,by bishop Tanner. 


Lib. 2. Of Frankalmoigne. | Sect: 133. 


provinces, or archbishopricks, (viz.) of Canterbury and of Yorke. 
The archbishop of Canterbury is styled Afe’riholitanus et Primas Math moi es 
totius Anglia, and the archbishop of Yurte Primas Anglie. Each  poram. Lindwood 
archbishop hath within his province suffragan bishops of several . (amen Briar 
diocesses (3). The archbishop of Cartrrbury hath under him  Fariiam.anno 
Within his province, of ancient foundations, viz. Rechester his princi- 56. 6. ke. 
pall chaplaine, London his deane, Winchesrer his chancellor, Vor- Westminster also, 
sich, Lincolne, Ely, Chichester, Salisbury, Exeter, Bathe and Wells, a bishuptieke by 
HWorcester, Caventryand Litchfield, Her. ford, Landaffe, St. David, Hs. but by 
Bangor,and St. Assafphe, and four founded by king Henry 8.erected was restored to be 
out of the ruins of dissolved monasteries (that is to say) Gloucester, 
Bristow, Peterdorow and Oxford. The archbishop of Yorke hath cated adeanry 
under him four, (viz.) the bishop of the county palatine of Chester, Chester bad been 
newly erected by king Henry 8. and annexed by him tothe archbi- fente 
shopricke of Yorke, of the county palatine of Durham, Carlisle, and Jon since trans- 
the isle of Man, annexed to the province of Yorke by H. 8. buta 33 Ht. 6. es sl. 7 ° 
greater number this archbishop anciently had, which time hath taken * Camden ubi 
from him. The extent of every diocesse you may elsewhere read, _ first fruits and 
the which for brevity I here omit. All the said archbishoprickes at>* Ved. 
arid bishoprickes of England were founded by the kings of Eng/and, ‘3. Co. vs. 
tohold by barony, as hereafter shall be said (4). * And every arch- Norwich case. 
bishop and bishop hath his deane and chapter, whereof more shall be Mar heap ioe 
said hereafter. The archbishop of Canterbury hath the precedencie, 
next to him the archbishop of Yorke, next to him the bishop of | 
London, and next tohim the bishop of Winchester (5), and then all 
other bishops of both provinces after their ancientnesse. 

Every diocesse is divided into archdeaconries, whereof there be 
60; and the archdeacon is calledoculus efüscofi; and every archdea- 
conry is parted into deanries; and deanries again into parishes, 
townes and hamlets. And thus much, for the better understanding’ Vide meye h 
of our author, and how the state ecclesiasticall standeth at this day, Gage” 
shall suffice. | 


“ Frankalnuigne, que est a direen Laïinr,inliberamelecmosinam,” 
in English, in free almes. Thereis an officer in the king’s house Filets, lib. 2 
called cleemosinarius, vulgarly called the king’s almner (whose office“? #- 
and duty is excellently described in ancient authors), viz. fragmenta 
diligenter colligere et diligenter distribucré singulis dicôus «gents; 
egrotos et l:prosos,incarceratoa, faufieresque viduas, et altosegenus 
vagosque in fatrid commorantes charitative vistiare: item equrere- 
lictos, robas, frecuniam, et alia ad eleemosinam largita recifierc, et 
Jideltier distribuere. Debet etiam regem suficreleemosinæ largitione, 
crebris summonttionibus stimulare, fpræcifiuè dicbus sanctorum, et 
rogare ne robas suas, quemagni sunt fretii, histrivnibus,blanditori- 
bus, accusatoribus, seu menistrallis, sed ad elcemueinæ sue incre- 
mentum, jubeat largiri (6). 
All ecclesiasticall persons may hold in frankalmoign, be they secu- 
lar or regular ; and no lay person can hold in frankalmoign. This 
adjective (liber ) doth distinguish many things in law from others; Vide Sect. 1. 
as here, libera eleemosina are words appropriated to this case, and do an Briton 5% 
distinguish it from a tenure by divine service ; de rum tenementum, cap. 3% 
from a tenure in villenage, by copyhold or base tenure ; 


[94. b.] liberum 
(3) [See Note 96.] (5) [See Note 97.} ‘s 
" (4) See ante 70. b. note 2. post. 16% =: (6) [See Note 98. 
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liberum feodum, franke fee, from a tenure in ancient demeane ; 
liberum maritugium, trom other estates taile ; Héera firma, frank 
ferme, when an estate is changed from knights service to socage ; 
liburum sucugium, from a tenure by service in chivalrie ; /rancus 
duncus, to distinguish it from other dowers, for that it cometh freely 
without any act of the husband’s or assignement of the heire ; Zbereæ 
lex, tu distinguish men who enjoy it, and whose best and freest birth- 
right it is, from them that by their offences have lost it, as men at- 
täinted in an attaint, in a conspiracie upon an indictment, or in a 
hremunire,U'c.and soof libera cufiella, francus filegius frankpledge, 
dibera chusea free chase, liber burgue, liber afier, liber taurus, and 
the like. But in a matter (some will say) of curiosity, this shall} 
suffice; and yet seeing it tends to the better understanding (others 
say) it is tolerable. 

’ By the ancient common law of Engiand, a man could not alien 
such lands as he had by descent, without the consent of his heire ; 
(1) yet he might give a part to God in free almoigne, or with his 
daughter in free marriage, or tohis servant i2 remuneratione eervitlit. 
Our old boukes described frankalmoign thus; when lands or tene- 
ments were bestowed upon God, (that is) given to such people as are 
consecrated to the service of God. In our ancient bookes these gifts 
of devotion were called Churchesset, or Churchseed, guast semeneccle- 
st@; but in a more particular sense it is described thus: Certam men- 
suram bladi tritici significat, quam guiltbct olim sancte ecclesta die 
sancti Mar tini,tempore tamBritonum quamAngiorum,contribuerunt. 
Plures tamen magnates, post Romanorum adventum, tllam contribu- 
tionem secundim veterem legem Moisis nomine firimitiarum dabant, 
froutinbreviregisKnutiadsummumfontificem tranmisso continetur, 
in guoillam contributioncm Churchsed apficllant, quasi semen ecclesia. 


“ Et tiel tenure.’ For albeit neither fealty, nor any other tem- 
porall service, is due, yet it is a tenure. 


‘ En ancient temps.” [a] That is to say, before the statutes of 
mortmaine, viz. Magna Charta, cap. 36. and 7 £.1. de religiosts, 
Es’c. and before the statute of quie empiores terrarum, as shall be 
hereafter in his proper place said in this chapter (2). 


“ Enfcoffa un abbe et son covent, Uc.” Albeit the covent be dead 
persons in law, and the abbot only capable (as before is said), yet if 
the feoffment be made to an abbot and covent, the feoffment is 
good, and the state vesteth only in the abbot. And note a man 
may infeoffe an abbot, a bishop, a parson, &c. or any other sole body 
politique, by decd or without deed, in free almes; and so may a gift 
in frankmariage be made without deéd also; but if lands be given to 
a deane and chapter, or any other corporation aggregate of many, 
therc the gift must be by deed (3). 


“A aver et tener aeux et a lour eucceseors.” For in case of an ab- 
bot or prior and cuvent regularly a fee simple doth not passe with- 
out this word (successors); (4) for the diversity standeth thus be- 
tweene a corporation aggregate of many capable persons, and a sole 
corporation. As if lands be given to a deane and chapter, they 

. " have 


3) [See Note 99.] 


2) See poat. Sect. 140. (4) [See Nope 100. } 
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have a fee simple without this word (successors,) for that the body 
never dies ; but if lands be given to a bishop, parson, or any other 
sole corporation, who after their deceases have a succession, there 
without this word (successors) nothing passeth unto them but for 
life (5). But of corporations aggregate of many, there is a diver- 
sity when the head and body both are capable, as in the case of 
deane and chapter, and when one (as hath been said) is onely ca- 
pable, as in case of abbot or prior and covent ; but yet out of the ge- 
nerall rules, the case of frankalmoign is excepted, as hereafter shall 
be said. Also lands must be given to a corporation aggregate of 
many by deed ; but to a sole corporation it may be granted without 
deed. 

Bracton, lib. 2. cap. 10. Potest donatio feri in liberam eleemrsinam 
ecclestis cathedralibus, conventualibys, parochialibus, et viris reli- 
giosis. 


“ En pure et perpetuallalmoigne.” Here it appeareth, that a te- 
nure in frankalmoigne may be created without this word (libera ), 
for fura implyeth as much. 


“ Ou en frankalmoigne.” But one of these words, either fura or 
&bera, must be used, or else it is no tenure in frankalmoigne. 


“ Ou per ceux parolx,a tener de le grantor ou feoffor et ses 
heirce en frankalmoigne.” Here it appeareth, that by these words a 
fee simple passeth without this word (successors), albeit it be in case 
of a sole corporation. For as m case of a gift in frankmar'age, an 
estate taile passeth to the donees without the words (of the heircs 
of their two bodies) as hath beene said in the Chapter of Fee taile ; 
so in case of a gift in frankalmoigne (which may be resembled to a 
divine mariage), a fee simple passeth, as hath bin said, though it be 
in case of a sole corporation, without this word (successors). And 
besides, grants in frankalmoigne are ancient grants, as hath beene 
said, and therefore shall be allowed, as the law was taken, when 
such grants were made. 


Sect. 134.. 


39 H. 6. 30. 


35 H. 6. 56. 
7E.4.11. 
Vid. Bract. lib. 
2. en. 10. 


din Seaccario. 
The prior of Dun 
stable’s case. 


(95. a.] Sect. 134. 


N° mesme le manner est, louterres 
ou tenements fueront grant en 
ancient temps a un deane et chapter et 
a lour successors, ou aun parson d’un 
esglis et a ses Successors, ou «a ascun 
auter home de saint esglis et a ses 
successors, en frankalmoigne, si il 
avoit capacity d’apprender tiels grants 
ou ‘feoffments, Ge. | 


“ N mesme le manner, &c.” 


N the same manner it is, where 

lands or tenements were granted 
in ancient time to a deane and chap- 
ter and to their successors, or to a 
parson of a church and his succes- 
sors, or to any other man of holy 
church and to his suecessours, in 
frankalmoigne, if he had capacitic 
to take such graunts or feoffments, 
&e. 


Here Littleton having put an ex- 


ample of bodies incorporate, aggregate of many, whereof the 


head is only capable, now putteth examples both of bodies incorpo- 


rate 


(5) [See Note 101.] *, 
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rate aggregate of many (all being capable) and of sole corporations 
of secular persons. 


“ Deane.” Decanus, is derived of the Greek word dea, that signi- 
fieth Ten, for that he is an ecclesiastical] secular governour, and was 
anciently over ten prebends, or canons at least in a cathedral 
church, and is head of his chapter (1). 


“Chanter, Cahitulum, est clericorum congregatio aub uno decano 
tn ecclesid cathedral (2).” And chapters be twofold, viz. the ancient 
and the later. And the later be also of two sorts. First, those 
which were translated or founded by king Henry the eight, in place 
of abbots and covents, or priors and covents, which were chapters 
whiles they stood ; and these dre new chapters to old bishoprickes. 
Secondly, where the bishopricke was newly founded by Henry the 
eight (asCheater, Bristow, &c.) there the chapters are also new (3). 
There is a great diversitie betweene the commings in of the an- 
cient deanes and of the new. For the ancient come in, in much like 
sort as bishops doe ; for they are chosen by the chapter, by a conge 
de calier, as bishops be, andthe king giving his royall assent they are 
confirmed by the bishop. But they which are either newly trans- 
Jated or founded, are donative, and by the king’s letters patents are 
installed, which are matters necessarie to be knowne (4). 


“ S°27 avoit cafacitie aprender.” For ecclesiastical] persons have 
hot capacitie to take in succession, unlesse they be bodies politique ; 
as bishops, archdeacons, deanes, parsons, vicars, &c. or lawfully 
incorporate by the king's letters patents, or prescription ; as deanes 
and chapters, colledges, &c. But a colledge of religious persons, 
chauntry priests, and such like, that are not lawfully incorporated, 
but onely consist in vulgar reputation, have no capacity to take in 
succession. Therefore Littleton added materially (s’il ad cafacitie 
aprender.) 


Sect. 135. 


Sect. 135. 


EK tiels, que teignont en frankeal- 
moigne, sont oblige de droit de- 
vant Dieu de faire orisons, praiers, 
mess. et autres divine services, pur les 
almes de lour grantor ou feoffor, et 
pur les almes de lour heires queux sont 
amortes, et pur le prosperitie et bon vie 
et bon salute de lour heires que sont en 
vie. Et pur ceoils ne ferront a nul 
temps ascun fealtie a lour seignior ; 
pur ceo que tiel dicine service est me- 
licur pur eux devant Dieu, que ascun 
feasante de fealtie ; et auxi pur ceo 
que ceux parolx ( frankealmoigne) 
exclude le seignior d’aver ascunterrein 

ou 


e Noite 102. 
(2) [See Note 103. 


AT they, which hold in frank- 
almoigne, are bound of right 
before God to make orisons, prayers, 
masses, and other divine services, 
for the soules of their grantor or 
feoffor, and for the soules of their 
heires which are dead, and for the 
prosperity and good life and good 
healthof their heires which are alive. 
And therefore they shall do no fealty 
to their lord ; because that this di- 
vine service is better for them before 
God, then any doing of fealty ; and 
also because that these words (frank- 
almoigne) exclude the lord to have 
any 

(3) fee Note 104] 

(4) [See Note 105.] 
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ou temporall service, mes d’aver any earthly ortemporal service, but 
tantsolement divine et spirituall ser- to have onely divine and spirituall 
vice d’estre fuit pur luy, &c. service to be done for him, &c. 


N this Section there appeareth a division of tenures, that is to 
say, some be spirituall, and some be temporall. And of spirituall 
some be incertaine, as tenures in frankalmoign ; and some be cer- 
tain, as tenures by divine service. Again, divine service certaine 
is two-fold ; either spirituall, as prayers to God ; or temporall, as 
distribution of almes to poore people. 


, “ Oblige de droit.” Thatis, they are compellable by the 
[95 b ] ecclesiasticall law to doe it ; and therefore it is said that they 
are bound of right, (for want of remedy and want of right is all one) 
and the common law (as here it appeareth) taketh knowledge of the 
ecclesiastical] law in that behalfe. . 


“ De faire orisona, frayers, messes, et auters divine services.” 
Since Littleton wrote, the lyturgye or booke of Common Praier 
and of celebrating divine service is altered. This alteration not- 
withstanding, yet the tenure in frankalmoigne remaineth ; and such 
prayers and divine service shall be said and celebrated, as now is 
authorized ; yea, though the tenure be in particular, as Littleton [a] 0] Vide Seet. 157. 
hereafter saith, viz. à chaunter un messe, (7c. ou à chaunter un fuda- 
cebo et dirige, yet if the tenant saith the praiers now authorised, it 
sufficeth. And as Litileton [b] hath said before in the case of so- [2] Vide Seet 119. 
cage, the changing of one kinde of temporall services into other tem- 
porall services altereth neither the name nor the effect of the tenure ; 
so the changing of spirituall services into other spirituall services 
altereth neither the name nor effect of the tenure. And albeit the 
tenure in frankalmoaigne is now reduced to a certaintie contained in 
the booke of Common Prayer, yet seeing the originall tenure was in 
frankalmoigne, and the change is by generall consent by authority 
of parliament, [c] whereunto every man is party, the tenure re- Ce 2 E. 6. ¢. 1. 
maines agit was before. | hee ae 
“ Ne ferront ascun Sealtie.” Herein tenant in frankalmoigne 
differeth from a tenant in frankmariage ; ; for tenant in frankmariage 
shall doe fealty, as hath beene said in the Chapter of Fee taile, but 
‘tenant in frankalmoigne shall not doe any, or any other thing, but 
devota animarum suffragia. 


“< Tiel divine service est melieur her eux.” And it is also said 


in our bookes [d], que frankalmoigne est le filuis haute service ; Oe de ° 
and this was confessed by the heathen poet : Count de 


Voncher 118. 


fuit hec sapientia quondam 
Publica privatis secernere, sacra profanis. 


And certaine it is, that nunguam res humane frrosfere succedunt, 
whi negliguntur divine. 
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T si tiels, que teignont lour tene- 
ments en frankalmoigne, ne voi- 
lont ou failont de faire ticl divine 
service (come est dit) le seignior ne 
poit eux distrainer pur cel non fesant, 
ec. pur ceo que n’est mis en certuine 
queux services ils doient faire. Mes 
le seignior de ceo poit complaine a 
lour ordinury ouvisitour, luy preyant, 
que il voiloit mitter punishment et 
correction de cto, et auxy he provider 
tiel negligence ne soit pluis avant 
Fait, &e, Et Vordinary ou visilour 
de droit ceo doit faire, &e. 


A if they, which hold their 
tenements in frankalmoign, 
will not or faïle to do such divine 
service (as is said) the lord may not 
distraine them for not doing this, &e. 
because it is not put in certainty 
what services they ought todo. But 
the lord may eomplame of this to 
their ordinary or visitour, praying 
him, that he will lay some punish- 
ment and correction for this, and 
also provide that such negligence 
be no more done, &c. And the or- 
dinarie or visitor of right ought to 
doe this, &c. gh 


Le scigrior ne fioet eux distreiner pur c'est non feasant, rc.” 


“ Distreine.” 


The word distresse is a French word. In 


Latine it is called districtio, sue angustia ; because the cat- [96. a. ] 
tell distrained are put into a strait, which we call a pownd. 


“ Pur ceo que n'est mise en certeine queux services ils dotent 


faire.” Itisa maxim in law, that no distresse can be taken for 
[as FL 6. 57. any services that are not put mto certaintie, [e] nor can be reduced 
8 ery ome. + to any certainty ; for, id certum est, quod certum reddi poteat ; for 
2 E.s.Avowry  [f] ofortet quôd certa ree deducatur in judictum: and upon the 
{Com Che. ses. avowry, damages cannot be recovered for that which neither hath 
sen se) certainty, nor can be reduced to any certainty. And yet in some 
ff] Brasen, cases there may be a certainty in uncertainty ; as a man may hold 
rasan of his lord to sheere all the sheepe depasturing within the lord’s 
7 E. 3. 38. manor; and this is certaine enough, albeit the lord hath sometime 
a greater number, and sometime a lesser number there; and yet 
this mcertainty, being referred to the mannor which is certaine, the 
lord may distrain for this ancertainty. £¢ sic de similibue. 
(Cars) “ Poet complayner.” That is, to complain in course of justice, 
according to the ecclesiasticall law. 
La] Mirror, ea. 5. “ A lour ordinarie,” Ordinarius : and so he is called [ g] in the 
sect, Bractonyibs. occtesiasticall law, guia habct ordinarium juriedictionem in jure frro- 
0. 408, ice. , . 
Fieta, hb. 9.00.50. firio, et non fier defutationem. The name we have anciently taken 
Deen aioe % ‘from the canonists, and doe apply it onely to a bishop, or any other 
70 W.3.eu1% = that hath ordinary jurisdiction in causes ecclesiasticall. In this case 
bas Regist 141. of Littleton it is to be observed, that the law doth appoint every thing 
Lindwood, tit de to be done by those, unto whose office it properly appertaineth ; and 
Bract. ib. 5. ea. 2. forasmuch as it belongeth to the office of the ordinary in this case to 
400. Een divine service said, and to compell them to doe it by ecclesias- 
aboresaid. ticall censures, therefore complaint is to be made unto him. Here 
(Post. 364. 9. Co. 
30. 3. Inst. 398.) 


and in the next Section it appeareth, that for deciding of controver- 


sies, 


Lib. 2. 


Of Frankalmoigne. 


sies, and for distribution of justice within this realm, there be two 
distinct jurisdictions;: the one ecclesiasticail, limited to certaine spi- 
rituall and particular cases (of the one. whereof our author here 
speaketh); and the court wherein these causes are handled, is called 
forum ecclesiasticum. The other jurisdiction is secular and generall, 
for that it is guided by the common and generall Jaw of the realme, 
que hertinet ad coronam et dignitatem regis, et ad regnumin causis 
et filacitis rerum temhoralium, in foro seculari. So as in this case put 
by our author, the lord hath remedy for his divine service (albeit 
they issue out of temporall lands) in foro ecclesiastico, by the eccle- 
siasticall law; otherwise the lord should be without remedy. Yet 
the common law, tothe intent that ecclesiasticall persons might the 
better discharge their duty in celebration of divine service, and not 
be intangled with temporall businesse, hath provided, that if any of 
them be chosen to any temporall office, he may have his writ de 
clerico infre sacros ordines constituto non eligendo in officium, Sc. 
and thereof be discharged. 


‘ Ou visitor.” That is, where the king or any of his progenitors 
is founder of the house, there the ordinary regularly shall not visit 
them, but the chancellour of England is appointed by law to be 
visitor of them ; or where a speciall visitor is appointed upon the 
foundation, the complaint must be made to that visitor. 


“* De droit doit ceo faire.” De droit, of right, (that is to say) he ‘Yremunire 


ought to doe it by the ecclesiasticall law in the right of his office. 

And here is implied a maxime of the common law, that where 
the right (as our author here speaketh) is spirituall, and the remedy 
thereof onely by the ecclesiastical law, the conusans thereof doth ap- 
pertaine to the ecclesiasticall court. 


Sect. 137. 


Regist. Orig. 187 | 


37 B, 3, 84, 65, 


_ [96. b.] 


ES siun abbe,ou prior, tient de 

A 80n seignior per certaine divine 
service, en certaine d’estre fait, sicome 
achaunter un messechescunV endredie 
en le semaine pur les almes, ut supra, 
ou chescun an a tiel jour a chaunter 
placebo et dirige, &c. ou de trover un 
chapleine de chanter messe, Sc. ou de 
distributer en almoigne al cent povres 
homes cent deniers a tiel jour; en tiel 
case, si tiel divine service ne soit fayt, 
le seignior poet distreyner, &c. pur ceo 
que le divine service est mise en cer- 
laine per lour tenure, que le abbe ou 
prior devoit faire. Et en tiel case le 
seignior avera fealtie, &c. come il 
semble. Et tiel tenure n’est passe dit 
tenure en frankalmoigne, eins est dit 
tenure per divine service. Car en 
tenure en frankalmoigne nul mention 
est 


Sect. 137. 


BY if an abbof, or prior, holds 
of his lord by a certaine divine 
service, in certaine to be done, as to 
sing a masse everic Friday in the 
weeke, for the soules, ut supra, or 
every yoare at such a day to sing a 
placebo et dirige, &e. or to finde a 
chaplain to sing a masse, &e. or to 
distribute in almes to an hundred 
poore men an hundred pence at 
such a-day; in this case, if such di- 
vine service be not done, the lord 
May distreine, &e. because the di- 
vine service is put in certaine by 
their tenure, which the abbot or 
prior ought to doe. And in this 
case the lord shall have fealty, &e. 
as it seemeth. And such tenure 
shall not be said to be tenure in 
frankealmoigne, but is called tenure 

by 
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est fait d’ascun manner de serzice ; 


by divine service. For in tenure in 
car nul poet tener en frankealmoigne, 


frankealmoigne no mention is made 


si soit ascun manner de cer- of any manner of service; for none 
tain service que il doit faire, &c. can hold in frankealmoigne, if there 
be expressed any manner of certaine 
service that he ought to doe, &c. 
2 E. 8. 27,28. as ER certaine divine service d’estre fait, sicome a chaunter un 
mesae,iS'c.0u de distributer en almoign, {'c.” Here be the two 
parts above mentioned, of divine service ; and for this divine service 
Certaine, the lord hath his remedy, as here it appeares by our au- 
5. Co. 72. be thor,in foro seculari: for here it appears, that if the lord distreine for 
-N. B.309. L) not doing of divine service, which is certaine, he shall upon his 
‘avowry recover damages at the common law, that is, in the king’s 
temporal court, for the not doing of it. And if issue be taken upon 
38 H 6. 26, $7. the performance of the divine service, it shall be tried by a jury af 
twelve men; because albeit the service be spirituall, yet the dam- 
mages are temporall, and so is the seigniory also. 
2 E. 6. ca. 13. And here is implyed another maxime of the law, that where the 
Termes finet common or statute law giveth remedy in foro seculari, (whether the 
, NHL Te, 8 matter be temporall or spirituall) the conusans of that cause (& Co. 90) 
ner belonging to the king’s temporall courts onely ; unlesse the 
El, Jurisdiction of the ecclesiasticall court be saved or allowed by the 
. same statute, to proceed according to the ecclesiasticall lawes. 
(4- Co. 90) “ Ou de distributer en almoigne al cent fovres homes.” Here note, 
that the almes and reliefe of poor people, being a work of charity, 
is accounted in law divine service; for what herein is done to the 
poore for God’s sake, is done to God himselfe. 

“Poet distreiner, tc.” Here ( &'c.) includeth many excel- 
lent things, as when, where, and what may be distreyned, of [97. a. } 
all which there is a taste given in their proper places. 

. “ En tiel case le seignior avera fealtie, &5'c. come semble.” For, as 
it hath beene said, fealty is incident to every tenure, saving the tenure 
in frankalmoigne, and where the lord may distreine, there is fealty 
Brit. fo. 164 due. And Zritton calleth this tenure (by divine service) aumone, and 
not libera eleemosina. And, saith he, tenure en aumone est terre ou 
tenement que eat done a aumone,dount ascun service est retenue al 

Seoffor. 

“&yc.” And here (&%c.) implyeth distresse, escheat, and the 

like. 
$3 Hi 6. fo 6e “ Et tiel tenure n'est fas dit tenure en frankalmoigne, eins est dit 
tenure fier divine service, &%c."” And therefore our old bookes di- 
vided spirituall service into free almes (which was free from any li- 
Ge mitation of certainty) and almes, because the tenants were bound to 
de Vouch. 118. certaine divine services. 

“¢ S’jil soit exhresseascun manner de certaine service.” This holdeth 
where the certainty is reserved upon the original grant. If lands 
were given to hold in “berd eleemosind, reddendo a rent, it seemeth 

© 13 H. 4. tite the reservation of the rent to be void, * because it is repugnant and 
ES. So. contrary to the former grant im Zderd eleemosind. 
Arai mt 32 E. 1, Taile 31. 26. Ass. 00, 4H 6. 17e Trin 6 E. 3. ¥. X. B. 2952. £ L E .3, Corody 4 Li. Ass. 22. 


Fide, 
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Vide Trin. 4 &. 3. and F. W. B. 231. f. that an abbot or prior that 
hold in frankalmoigne shall not be charged with a corody. Also 
lands holden in frankalmoigne cannot [7] be ancient demesne, in 
respect of charges incident thereunto. 


“ Que il doit faire, Et.” Here by (tc. ) is understood tem- 
porall or spirituall service also, which he ought to doe corporally, 
or render, ar pay. 

There were within this realme of Eng/ande one hundred and 
eighteene monasteries, founded by the kings of Englande ; whereof 
such abbots and priors as were founded to hold of the king fier daro- 
niam, and were called to the parliament by writ, were lords of par- 
liament, and had places and voices there. *And of them there 
were twenty-seven abbots and two priors, as by the rolles of parlia- 
ment appeares. But since our author wrote, all these (as hath beene 
said) (1) are dissolved. King. Stephen did found the abbey of Fe- 
versham, in Kent, ef dedit abbati et monachis, et successoribus suis, 
manerium de Feversham in com. Kancie, simul cum hundredo, &c. 
- tenendum-fer bgroniam, &9'c. who albeit he held by a barony, yet 
- because he was never (that I [#7] finde) called by writ, he never 
sate in parliament. 

All the archbishops and bishops of England have beene founded 
. by the kings of Engiand, and doe hold of the king by barony (as be- 
fore hath beene said), (2) and have beene all called by writ to the 
court of parliament, and are lords of parliament. As (amongst many) 
take one notable record: [0] Mandatum est omnibus chiecofie, qui 
' conventuri sunt ahud Gloucestriam, die Sabbatt tn crastin. sancte 
Katharine, firmiter inhibendo, quôd sicut baronias suas, quas de 
rege tenent, dibgunt, nullo modo presumant consilium tenere de 
aliquibus que ad coronam regis pertinent, vel que fiersonam regia, 
vel statum auum, vel statum consilié sui contingunt, scituri fro 
. certo, gudd si fecerint, rex inde se cafict ad baronias suas. Teate 
rege afud Hereford, 23 Novemd. ec. And the bishoprickes in 
. Wales were founded by the princes’ of Wales ; and the principality 

of Wales was holden of the king of England, as of his crowne ; and 
when the prince of Wales committed treason, rebellion, &c. the 
principality was forfeited, and the patronages of the bishops annexed 
to the crowne of England, so as the king is to have pensions for his 
chaplaines, and corodies for his vadelets, of them, as of bishops 
founded by himselfe (3). And vide Mich. 10 H. 4. Rot. 60. Welia 
coram rege, that the judgment was given accordingly against the 
bishop of St. Devid’sin Wales, per justiciarios de utrogue banco et 
alios de perito consilio domini regis. And the bishops of Wales are 
alsocalled by writ to parliament, and are lords of parliament, as 
bishops af England be. 


(1) See ante 94. a. (3) [See Nate 106: 
(2) See ante 70. b. and note 2. there. 


: Vou. I. os . 36 _ + 


20 Hi. 4. fa. 6 D 
¢ 


Lah, à Cap. 6. 


Of Frankabnoigne. 


Sect. 138. 


Sect. 138. 


‘TEM, ti sait demande, si tenant 
I en frankmariage ferra fealtie a 
le donor on a see hetres devant lz 
quart degree passe, Be. À semble que 
cy. Car il n’est pas semble quant a 
cel entent a tenant en franka oh 
pur ceo que tenant en frankal e 
Serra per cause de son tenure divine 
lerpioebtr son seignior, come devant 
est dits 4 cco il est charge. faire 
la tey del saind agline, ot pur ceo 

il est excuse ot discharge de fealiic : 
mes tenant en frenkemariags ue fer- 
ra 
neferra fealtiè, donyte il rte ferva à 
we or decun manner de ser- 
cite, ne sprituall ne temporal, lequel 
serreit ivooncenient et encounter rea- 


gon, que home scrra tenunt @estate | 


d’enheritance a un auter, et en- 
re be ior avera nul manner de 
service de luy. (a) Et isaint à semble 
que il ferra j'ealtie a son ecignior de- 
cant lequurt dégree passe. Et quant 
iad fait fealty, ‘à ad fait toute ses 
gervices. 


son tenare tel survices si : 


nant in frankmariage shall do 

ty to the donor or his beires be- 
fore the fourth degrees be past, &c. 
it seemeth that he shall. Ferhe is 
not like as to this purpose to tenant 
in frankalmoign; for tenant in 
frankalmoign by reason of his te- 
nure shall do divine service for his 
lord, as is said before; and this he 
is charged to do by the law of haly 
cheb, and therefore he is excused 


A LSO, if it be demanded, if te- 
ea 


his tenure such service ; nm if he 
doth net fealty, he shal not de any 
manner of service to his lord, . 
neither spiritual nor temporall, 
whieh would be inconvenient, and 
against reason, that a man shall be 
tenant ofan estate of inheritance 
to another, and yet the lord shall 
have no manner of service of him. 
And so it soemes he vhall de fealtie 
to his Jord before the fourth 

bo past. And when be hath Gone 
feakie, he huth done all his vertices. 


“YW EQUEL serra inconvenient, ce” An argument drawne 
from an inconvenience is forcible in law, as hath 97. b 
beene observed before, and shall be often hereafter. AVAil { té J 


quod estinconventene, est citum. And the law, that is the per- 
fection of reason, cannot suffer any thing that fs inconvenient. 


this after in this Chapter. 


It is better, saith the law, to suffer a mischief that is peculiar to 
ane, then an inconvenience that may préjudice many. See more of 


Note, the reason of this diversitie betweene frankalmoigne and 


frankmariage, standeth upon a maine maxime of haw, that there is 
no land that is not hoiden by some service spirituall or temporal ; 


and therefore the donce in frankmariage shall doe fealty, fer ogher- 
wise he should doe to his lord no service at all; and yet itis frank- 
mariage, because the law createth the service of fealty for necesdity 


of reason, and avoiding of an inconvenience. 


But tenant m frank- 


almoigne doth spirituall and divine service, which is within the 
said maxime, and therefore the law will not cohort him to do 
any temporall service. See the next Section. 


“ Et encounter reason.” And thisis another strong argument in law, 
Nihil quod est centra rationem eat licitum ; for reason is the life of 


the 


, (1) Come il wmble, L. and 3. 
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the law, nay the common law itselfe is nothing else but reason ; 
which is tobe understood of an artificiall perfection af reason, gotten 
by long study, observation, ahd experience, and not of every man's 
naturall reason ; for, Nemo nascitur artifex. - This legall reason eat 
summa ratie. And therefore if all the reason that is dispersed intct 
so many severall heads, were united into one, yet could he not make 
snch a law as the law in England is ; because by mahy successions 
of ages it hath becne fined and refined by an infinite aumber of 
grave and learned men, and by long experience growne to such a 
perfection, for the government of this realme, as the old rule may 
be justly verified of it, Neminem oportet ease safientiorem legibus: 


ho man, out of his owne private reason, ought to be wiser than the’ 


Bec 199, 


? a 


law, which is the perfection of reaspn. 


[ 98. a] Sect. 


Beis ar, seignior 
en frankaknoigne, ct Vabbe et le 
eovent south tour eommeon seale alien 
mesmes tes tenements a wn seculer 
home en fee simple, en eco eas le eecu- 
‘ter home ferra fealtie a le seignior 3 
pur ceo que il ne poit tener de son set- 
ænior en frankalmaigne. Car si le 
soignior ne doit aver, de lay fealtie, 
donque il avera nul manner de ser. 
vice, que serroit inconvenient, ou À 
est seignior, et le tenemont est tenus 
de buy. 





139.7 


ND if ag abbet holdeth df his 

lerd in frankdlmeign, and the 
abbot and covent ander their com: 
mor seale alien the same tonements 
to a secular man fi fee simple, in 
this ease the secular man shall dee. 
fealty to the lord) because he can- 
not hold ef his lord in frankak. 
moigne. For if the lord should nèt 
have fealtic of him, he shoulé have no 
manner of servios, which should be 
incenvenient, where he is lord, and. 


. the tenements be holden of him. 


IS case is worthy of great observation; for hereby it ap- 
peareth, that albeit the alienors held not by fedlty nor any 
other terrene service, but only by spirituall services, and those in. 
certaine, yet the alienee shall hold by the certaine service of fealty, 
and of this opinion is Littleton, agreeshle with our bookes in 
r authorities) for the lew createth a new tempofall service 
out of the land to be done by the alienee, wherewith the abbot was 


not formerly charged, for the avoyding of an inconvenience, viz. | 


that the feoffee should do no manner of service, and consequently that 
the land should be holden of no man. Wherein it is to be remem- 
bered, that (as hath bin said before) all the lands and tenements fn 
Engiand, in the hands of any subject, are holden of some lord or 
other, and that every tenant must do some kinde of service; and 
that all lands and tenements are holden either mediately or ime- 
diately of the king, for originally all lands and tenements were de- 
rived from the crown. And it is to be observed, that when the law 
createth any new tenure, it is the lowest, (vis. tenure in socage) and 
with the least service that can be done, and neerest to the freedgome 
of the former service: as in this case a tenure in socage by fealty 
only is created by the law, which is the lowest and least service the 
law can create, because fealty is incident to every teaure excopt 
tenure in frankalmoigne; for if it should create aay other service, 


ft must oreate fealty alsa And the law, atcording toequity and 
justice 
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Sect. 140: 


justice, giveth this fealty to the lord, of whom the land was before 
holden in frankalmoigne. And lastly, the law so abhorreth an in- 


Bebe, lt D 


avoyding thereof. 
frankalmoi 


convenience, as that it createth out of the land a new service for 
It appeareth by our bookes, that a seigniory in 


moigne may be granted over, and consequently the tenant 
shall hold of the grantee by fealty only; and therefore Briston said 
well, that no service could be demanded of a tenant in frankal- 
moigne, fant come lee terres remaine en les maines les feoffees. 


Sect. 140. 


TEM, si home graunta a cel jour 

a un abbe,ou a un prior, terres 
ow tenements en frankalmoigne, ceux 
Pürolx Cfrankalmoigne) sont voides; 
Pur ceo que il eat ordeme per le sta- 
fute que est appelle quia emptores 
terraram' ( estatute fuit fait 
anno 18 Ed. 1.)!que nul poit aliener 
me terres ou tenements cn 
Je a tener de luy meswe. 
Jisint si home seisie de certaine tene- 
ments, queux il tient de son seiguior 
per service de chivaler, et a cel jour 
il, Ge. granta per licence mesmes les 


chivaler de meome le scignior de que 
son grauntor tenoit, et ne tiendra my 
de soz grantor en frankalmoigne, per 
cœuse de mesme le statute. Issint que 
aul poit tener en frunkalmoigne, si 


hon que soit per title de prescription, 
ou per force de graunt fait a ascun 
de ses ors devant mesme 


le statute fuit fait. Mes le roy poit 
douer terres ou tenements en fee 
gimple a tener en frankalmoigne, ou 
per auters services ; car il est hors de 
cas del estatute. 


L80, if a man grant at this 

day te an abbot, or to a prior, 
lands or tencments in frankalmoigne, 
these words (frankalmoign) are 
voide; for it is ordained by the 
statute which is called quia ores 
terrarum, (which was made anno 18 — 
E. 1.) that none may alien ner 
grant lands or tenements in fee 
simple to hold of himselfe. Se that if 
a man seised of certaine tenements, 
which he holdeth of his lord by 
knights serviee, and at this day he, 
&e. granteth by licence the same — 
tenements to an abbot, &e. is 
frankalmoigne, the abbot shall held 
immediately the tenements 
knights service of the same lord 
of whom his tor held, and shall 
not hold of his grantor in frankal- 
moigne, by reason of the same 
statute. So that none ean hold 
frankalmoigne, unlesse it be by title 
of prescription, or by force of a grant 
made to any of his predecessours 
before the same statute was made. 
But the king may give lands or tene- 
ments in fee simple to hold in frank- — 
almoigne. or by other services; fer 
he is out of the case of that statute. 


«6 DEINE fier le eatatute.” Here it appeareth by the au- 
thority of Littleton, that this is a statute, and yet the king 


"alone speaketh, viz. 


Domings rex in parliamento eue, Efe. ad in- 
stantiam magnatum regni eui concessit, firovidif et stetutt. 
But because it is Dominus rex in parliamente, Es'c. conce sat, [98. b.] 


it is as much in this case (being an ancient statute) as dominus rex 
authoritate farliamenti concessit. Secondly, it is, (amongst other acts 
of parliament) entred into the parliament roll, and therefore shail 
be intended to be ordayned by the king, by the consent of the lords 
‘and c&fmons in that pafliament assembled. Thirdly, it isa general 


law, 
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law, whereof the judges may take knowledge, and therefore it is 
to be determined by them, whether it be a statute or no (1). Now 
for the divers formes of acts of parliament, you may read them in 
the Prince’s case, whi supra. 


“ Apfel quia emptores terrarum.” This statute is called so, be- 
cause the statute beginneth with these words, Quia emptores terra- 
rum. 


se Nul poet aliener, toc. terres infec simple a tener de luy mesme.” 

This is justly inferred upon the statute ; but the letter of the statute 
is, that feoffatue teneat terram illam de capitali domino, U'c. So as by 
the authority of Littleton, he that citeth a statute, is not bound to 
recite the very words thereof, so long as he misseth not of the sub- 
stance and necessary consequence thereupon ; and yet the safer way 
is to vonch the words of a law, as they be. 


“ Granta per licence mesme le tenements, Wc. Here Littleton 
speaketh of'a licence, or a dispensation within the said statute of 
quia emptores terrarum (and mentioneth no other statute) which may 
be done by the king and all the lords immediate and mediate : for 
itisa rule in law, alenatto licèt frohibeatur,consensu tamen omnium, 


[99 a % quorum favorem frohibita est, potest fieri, and quilzbet 


frotest renunciare juri fro se introducto : and the licence of 
lords immediate and mediate in this case shall enure to two intents, 
viz. to a dispensation both of the statute of guia emptores terrarum, 
and of the statutes of mortmaine, as Littleton here implyeth, be- 
cause their deedes shall be taken most strongly against themselves 
(1). But it is a safe and good policy in the king's licence to have a non 
obstante also of the statutes of mortmaine, and not only a non o6- 
stante of the statute of guia emptores terrarum. But it appeareth by 
Littleton (which is a secret of law) that there needeth not any 207 
obstante by the king of the statutes of mortmaine, for the king shall 
not be intended to be misconusant of the law ; and when he licenseth 
expressely to alien to an abbot, &c. which is in mortmaine, he needs 
not make any non obstante of the statute of mortmaine, for it is ap- 
parent tobe granted in mortmaine, and the king is the head of the 
law, and therefore fresumifur rex habere omnia jura in ecrinio frec- 
toris sui, for the maintenance of his grant to be good according to 
the law, for which cause of purpose Littleton maketh no mention of 
any licence inmortmaine. Disfensatio est mak prohibiti provida re- 
laxatio, utilitate seu necessitate fiensaté. 


“ L'abbe tiendra, &c. per service chivaler.” For although by the 
death of the abbot there is neither ward, mariage, nor relief due, yet 
he holdeth by knights service, albeit the lord cannot have the fruit 
of it; and if the abbot, with the consent of the covent, alien the 
land over to a man and his heires, there is the ward, mariage, and 
reliefe revived. - But by prescription (as it hath been said) the sac- 
cessor of an abbot may pay reliefe. .An abbot or prior, &c. that 
holdeth Jands by knights service, albeit he ought not in respect of his 
profession to serve in warre in proper person, yet must he finda suf- 

ficient 


| 99. a.] 
(1) [See Nate 107.) (1) [See Note 108.]- 
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ficient man, conveniently arrayed for the warre, to supply his place. 
And if he can find none, then must he pay escuage, &c. for his pro- 
fession doth not priviledge him, but that the king's service in his 
warre must be done, that belongeth to his tenure. | 

Nota, (reader) since Littleton wrote, a man might either in his 
life-time, or by his last will in writing, [m] give lands, tenements, &c. 
to any epiriteall body politick or corporate, to be holden of himselfe 
in frankalmoigne, or by divine service, as by the statute of 1 and 
2, Phil. & Marie (which indured for twenty years) appeareth ; 
which statate, since that time, hath beene favourably and benignely 
expounded. 


“* Jasint que nul poet tener en frankalmoigne, si non gue soft fer 
title de pececription, ie.” It is to be understood, that a man seised 
of lands may at this day give the same to a bishop, parson, &c. and 
their successors in frankalmaigne, by the consent of the king, and 
the lords mediate and immediate, of whom the land is holden ; for 
the rule is, guilibct potest renunctare jurt fro se introdutto. 

So if an ecelesiasticall person holds lands by fealty and certainé 
rent, the lord at this day may confirme [#7] his estate, to hold to 
him and his euécessors in frankalmolgne ; for the former services be 
extinct, and nothing is reserved but that he holds of him, and s0 
did before. ; 


“ Mes leroy foet, fc. car il est hore de case del statute.” 

It is cleere that the king is out of the case of the statute : for the 
statute is, aod /roffutus teneat terram illam, &c. de capit ali domi- 
no feodi, tc. and this cannot be intended of the king, who is superior . 
to all, and inferiour to none, but where the king is bound by acts of 
parliament and where not. Vide 11. Co.66. Magdalen Colledge 
case. | 


Sect. 141. 


Sect. 141. 





T nota, que nal post tener terrea 
ou tenements on frankalmoigne, 
forsprise del grantor, ou de ses heires. 
Et pur ceo il est dit, que si soit sci- 
gnior mesne et tenant, et le tenant est 
un abbe, que tient de son mesme en 
Srankalmeigne, si le meane devy sans 
heire, donque le mesnaltie deviendra 
par escheate al dit seignior para- 
mount, et labbe adonque tient de luy 
immediate per fealie tantum, et ferra 
a luy fealty; pur eca que il ne putt 
tener de luy en frankalmoigne, Ge. 


e 
14 B. 3. tit. 
7. 


14H.3. ut. 
Disctaim. Br. 33. 


ND nete, that none may hold 

lands or tenements in frankal- 
moigue, but ef the grauntor, op of 
hisheires. And therefore it is said, 
that if there be lord mesne and te- 
nant, and the tenant is an abbot, 
which holdeth of his mesne in 
frankalmoigne, if the mesne die 
without heire, the mesnaltie shall 
come by escheate to the said lord 
paramont, and the abbot shall then 
hold immediately of him by fealty 
only, and shall de te him fealty ; 
because he cannot hold of him in 
frankalmoign, &c. 


“ WNORSPRISE del grantor, ou de ses heirs.” | 
The tenure in frankalmoigne is an incident to the inheri- 
. table blood of the grantor, and cannot be transferred nor forfeited 


to 


Lib. 2. Of Frankalmoigne. | Sect. 142, 


to any other, no more than a foundership of a house of religion, 15E 3. 
(which is intended to be in frankalmoigne, or homage ancestrel, or 74,8. 
the writ of contra formam feefamenti, or the writ of contra Temps E. 1. 
(99. b. J formam collationis, or any other incident to their inheritable as E. 3, 33 
blood. But it is no incident inseparable; for the lord may release um 4 63, 
to the tenant in frdnkalmoigne, and then the tenure is extinct, and 4H.4.5. 


he shall hold of the lord paramount by fealty, as in the case of 38. Aw ax. 
, 18. 
rody Broke 5. 


Corody B 
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‘ Ou dé ses heires.” Here (or) hath the sense of (and); for a 
man cannot at this day grant lands in taile and reserve a rent tohis Vdeu Be .: 
heires, and exclude the grantor himselfe ; for the heire cannot take  eontm-#lol 1885 
any thing in the life of the ancestor, neither can the heire take any Post 145. 215. b) 
thing by descent, when the ancestor himselfe is secluded. But if a 
man had granted lands at the common law to hold of his heires, | 
these words (to hold of his heires) are void, and he shall hold of the s32.+.ut. 
grantor as he held over, which he should have done, if he hadmade Sp 5 
no reservation at all. 

And albeit Létzieton saith, that no man can hold lands in frankal- 
moign but of the grantor or his heires, yet might an abbot by assent 
of his covent, or a bishop with assent of his chapter, and such like, 
by license as is aforesaid, have given lands in frankalmoïgne, to 
hold of them and their successors; and as Littleton himselfe agreeth,' 
the king may give land in frankalmoigne, in which case the land 
shall be holden of him, his heires and successors. 


“Et pur ceo est dit, et soit seignior meane et tenant, et le tenant 
est un abbe, Uc.” By this it appeareth, that if the seigniory be trans- 
ferred by act in law toa stranger, and thereby the privity is altered, 
that the tenure in frankalmoigne is changed to a tenure in socage 
by fealty, as well as it appeareth before when the seigniory or te- 
nancy is granted to another; and the la y in this case also createth 
a new fealty, wherewith the land was not charged before. 


# Dongues le mesnaltie deviendra per escheat al dit seignior fara- 24.4 
mont.” This new tenure, created by law, shall upon the escheate G Ro. Abr 
drowne the seigniory ; for alwaies the seigniory neerer to the land 7 E. 4.42.2. 
drownes the seigniory that is more remote off; and yet the lord in . 
this case, to whom the mesnaltie is escheated, shall hold by the same 
services that he held before the escheat. 


Sect. 142. . 
T nota, que lou tick home de re- ND note, that where such max 
ligion tient sea tenements de son | of religion holds his tenements 


scignioren frankalmeign,sonseignior ef his lerd in frankalmeigne, his 
est teres per ta ley de hey aequitter de lord is bound-by the law to acquité 
chescun manner de service que decun ‘him of every manner of service 
seignior paramont de luy voet aver ou which any lord paramont will bave 
demander de mesmes les tenements ; et or demand of him for the same 

gi tenements; 


Lib. 2. Cap. 6. 


- 


Of Frankalmoigne. 


ficient man, conveniently arrayed for the warre, to supply his place. 
And if he can find none, then must he pay escuage, &c. for his pro- 
fession doth not priviledge him, but that the king's service in his 
warre must be done, that belongeth to his tenure. | 

Nota, (reader) since Littleton wrote, a man might either in his 
life-time, or by his last will in writing, [m] give lands, tenements, &c- 
to any spirtuall body politick or corporate, to be holden of himselfe 
in frankalmoigne, or by divine service, as by the statute of 1 and 
2, Phil & Mav-ie (which indured for twenty years) appeareth ; 
which statute, since that time, hath beene favourably and benignely 
expounded. 


“* Jesin£ que nul foet tener en frankalmoigne, si non que soit fer 
title de prescription, ie." It is to be understood, that a man seised 
of lands may at this day give the same to a bishop; parson, &c. and 
their successors in frankalmaigne, by the consent of the king, and 
the lords mediate and immediate, of whom the land is holden ; for 
the rule is, guilidet fotest renunctare jurt pro se introducto. 

So if an ecclesiastical! person halide lands by fealty and certainé 
rent, the lord at this day may confirme [#7] his estate, to hold to 
him and his suécessors in frankalmoigne ; for the former services be 
extinct, and nething is reserved but that he holds of him, and so 
did before. . 


Mes lerou poet, Uc. car il est hora de case del statute.” 

It is cleere that the king is out of the case of the statute : for the 
statute is, 7a%d /roffutus teneat terram illam, fc. de capit ali domi- 
no feodi, &c. and this cannot be intended of the king, who is superior . 
to all, and inferiour to none, but where the king is bound by acts of 
parliament and where not. Vide 11. Co. 66. Magdalen Colledge 
case. 


Sect. 141. 


Sect. 141. _ 





T nota, que nul poil tener lerrea 
ow tenements on frankalimoigne, 
Jorsprise del grantor, ou de ses heircs. 
Et pur ceo il est dit, que si soit sci- 
gnior mesne et tenant, et le tenant est 
un abbe, que tient de son mesme en 
Srankalmeigne, si le mesne devy sans 
heirc, donque le mesnaltie deviendra 
par escheate al dit seignior para- 
snount, et l'abbe adonque tient de luy 
immediate per feallie tantum, et Serra 
a luy fealty; pur cea que il ne putt 
tener de luy en frankalmoigne, &e. 


« 

14 B. 3. tit. 
, Te 

14 H. 3. tit. 


A ND nete, that none may hold 
lands or tenements in frankal- 
moigne, but of the grauntor, or of 
hisheires. And therefore it is said, 
that if there be lord mesne and te- 
nant, and the tenant is an abbot, 
which holdeth of his mesne in 
frankalmoigne, if the mesne die 
without heire, the mesnaltie shall 
come by eseheate to the said lord 
paramont, and the abbot shall then 
hold immediately of him by fealty 
only, and shall de te him fealty ; 
because he cannot hold of him in 
frankalnioign, &c. 


“ WNORSPRISE del grantor, ou de ses heirs.” 
The tenure in frankalmoigne is an incident tothe inheri- 


Disiaim. Br 33: table blood of the grantor, and cannot be transferred nor forfeited 


to 


Lib. 2. Of Frankalmoigne. | Sect. 142, 


to any other, ne more than a foundership of a house of religion, 15 © 3. 
(which is intended to be in fraakalmoigne, or homage ancestrel, or 743, 9.4 
the writ of contra formam feoffamenti, or the writ of con:ra Temps Et. 


} e e e a . Gam e 
(99. b.] formam collationis, or any other incident to their inheritable 4s E- 3.3% 
blood. But it is no incident inseparable ; for the lord may release De. 
to the tenant in frankalmoigne, and then the tenure is extinct, and 1H. 4 5. 
he shall hold of the lord paramount by fealty, as in the case of 28. A 43 
Li ttleton, Sect. 139. 18 rs 18. 
Corody Broke 5. 
ersl. F.N. B. 16 


20.6. 90. dE. 8. Avowry 901,503. 10M. 2 ide 188. 11 K. 3. dnd, 100. 30 HL 6. 7. 88 HL 8. Dyer 
¥. WB. 211, ¢. 16 E.3. Confirm & | 

‘ Qu de ses heires.” Here (or) hath the sense of (and); for a 
man cannot at this day grant lands in taile and reserve a rent to his Nide 1s me : 
heires, and exclude the grantor himselfe ; for the heire cannot take a 
any thing in the life of the ancestor, neither can the heire take any Post 143.215. b) 
thing by descent, when the ancestor himselfe is secluded. But if a 
man had granted lands at the common law to hold of his heires, 
these words (to hold of his heires) are void, and he shall hold of the 33 B-. tit. 
grantor as he held over, which he should have done, if he had made sas Hs, kee 
no reservation at all. . 

And albeit Littieton saith, that no man can hold lands in frankal- 
moign but of the grantor or his heires, yet might an abbot by assent 
of his covent, or a bishop with assent of his chapter, ‘and such like, 
by license as is aforesaid, have given lands in frankalmoigne, to 
hold of them and their successors; and as Littleton himselfe agreeth,' 
the king may give land in frankalmoigne, in which case the land 
Shall be holden of him, his heires and successors. 


“Et fur ceo est dit, et soit scignior mesne et tenant, et le tenant 
est un abbe, Sc.” By this it appeareth, that if the seigniory be trans- 
ferred by act in law toa stranger, and thereby the privity is altered, 
that the tenure in frankalmoigne is changed to a tenure in socage 
by fealty, as well as it appeareth before when the seigniory or te- 
nancy ts granted to another; and the ta vy in this case also createth 
a new fealty, wherewith the land was not charged before. 


“ Donques le mesnaltie deviendra fer escheat ai dit scienior fara- 28.4. 46 
mont." This new tenure, created by law, shall upon the escheate oleae 
drowne the seigniory ; for alwaies the seigniory neerer to the land = 7 E. 4.428. - 
drownes the seigniory that is more remote off; and yet the lord ins 
this case, to whom the mesnakie is escheated, shall hold by the same 
services that he held before the escheat. 


Sect. 142. . 


T nota, que lou ticl home de re- ND note, that where such man 
ligion tient sca tenemente de son of religion holds his tenements 
seignieren frankalmeign, sonacignior et his lerd in frankal . his 
est tens per ta ley de hey acquitter de lord. is bound-by the law to acquité 
chescun manner de service que aecun ‘him of every manner of service 
seignior paramont de luy voct aver ou which any lord paramont will have 
demander de mesmes les tenements ; a or demand of him for the same 
si tenements ; 


Lib.2. Cap. 6. Of Frankalmoigne. Sect. 142, 


s'il ne buy acquita pas, mes suffra luy tenements; and if he doth not ac- 
d’estre distraine, &c. donque il averu quite him, but suffereth him to be 
envers son scignior un briefede mesne, distreyned, &c. he shall have against 
et recovera envers luy ses damages et his lord a writ of mesne, and shall 
ses costes de son suit, &e. recover against him his damages 
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and costs of suit, &c. 





“ OME de religion.” And yet this case extendeth to all | 
ecclesiasticall persons that hold in frankalmoigne, be they se- 

cular or regular ; for the mesne ought to acquite all of them; for | 

they be bound [a] to make praiers for their founder, and his heires ; 

and in consideration of those prayers, the founder, &c. is bound to 

pay to the chiefe lord all rents and services issuing out of that land, 

as it appeareth by that which followeth. | 


«4 De luy acquiter.” Acquiter is compounded of ad, and 100 
the old verbe guictare, and signifieth in law [4] to discharge, [ ° a. ] 
or keepe in quiet, and to see that the tenant be safely kept from any 
entries, or other molestation for any manner of service issuing out 
of the land to any Jord that is above the mesne. [c] And hereof 
commeth [d] acquitall, and gutetus est, (that is) that he is discharg- 
ed; and he that is discharged af a felony, &c. by judgement, is said 
to be acquitted of the felony, acguietatus de felonié ; and if be be 
drawne in question againe, he may plead [e] auferfoits acquite. And 
therefore if such a tenant, as Littleton here speaketh of, be distrain- 
ed by any lord paramount, the mesne (to keep the tenant quiet) 
may put his beasts in the pownd, instead of the beasts of the tenant. 


There be three kinds of acquitals. 1. An acquitall by deed. 
2. An acquitall by prescription. 3. An acquitall by tenure: and by 
tenure foure manners of wayes.. 1. By owelty of services, for service 
acquits service. 2. Tenure in frankalmoigne, whereof Litticton here 
speaketh. 3. Tenure in frankmariage. 4. Tenure by reason of 
dower. 


“ De cheecun manner de service.”  [.f] And yet not of services 
onely, as homage, fealty, rentworkes, and other services, but also 
of improvement of services; as if he be distreyned for reliefe,® aide 
hur file marier, aide pur faire fitz chivaler, Te. Also for suite ser- 
vice toa hundred. [g] But for suit reall in respect of resiance 
within any hundred, leet, or turne, the mesne shall make no ac- 
quitall, for that is in respect of his person and resiancy. 


“ Briefe demesne,” Breve de medio, a writ of mesne, so called by 
reason of the words of the writ of mesne, which are, unde idem A. 
gui medius est inter C. et prefatum B. A. whois mesne, between C. 
that is the lord paramount, ‘and B. that is the tenant paravaile. And 
note, that there be six writs in law, that they may be maintained, guia 
timet, before any molestation, distresse, or impleading: as 1. A man 
may have his writ of mesne (whereof Litticton here speaks) before 


-he be distrevned. 2. A warrantia carte, before he be impleaded. 


3. A mone 


Lib. 2. Of Frarikalmpigone. 
§. A monstraverunt, before any distresse de vexatign. 4 An axdita 
guerela, before any execution sued, 5. A carta claudenda, befcre 
any default of inclosure. 6. A xe inguate vexes, before any distresse 
or molestation. And these be called brevis anticifuntia, writs of 
prevention. | 
“ Et recovera vere luy ees damagee.” 
there be two severall judgements in a writ of mesne, one at the com- 
mon law, another by the statute of JV. 2. ca. 9. At the common 
law he shall have judgment to recover his acquitall, and if he be 
distreyned or damnificd, his damages and costs: and the processe at 
the common law was summons, attachment and distresse infinite, in 
the same county where the writ is brought. ©The judgement by 
the said statute of W. 2.is a forejudger of the mesnalty, and that in 
two severall cases. One upon processe given by the said statute, 
viz. summons, attachment, and grand distresse, and if he commeih 
not, and the writ be returned, he shall be forjudged. The other case 
is, where the tenant recovereth his acquitall in a writ of mesne, 
if he be not acquited afterwards, he shall have a writ of distringas 
ad acquiectandum against the same mesne, and if he commeth not, he 
shall be forjudged by his default of the mesnalty ; and so if he 
commeth, and it be found against him by verdict, he shall be 
forjudged: but forjudger in that case is not given against’ 
his heire, for that the statute speaketh onely of the mesne, and not 
of his heires. And the judgment in case of forjudgement is, gudd 
L. (le mesne ) amittat servitia de A. (le tenant ) de tenementis pre- 
dictis, et quodamisso firædicio T. firafat” R.( le setgnior paramount ) 
modo sit attendens et reefiondene fer caden: eervitia fier que T. te- 
nuit, The said statute, in case of forjudgement, doth not bind $ feme 
covert ; and yet if such a judgement be given against a baron and 
feme, it is not void, but erroneous, and tobe reversed in a writ of 
error. And soa forjudgement against a tenant in taile shall binde 
the issue in taile in an avowry, untill he reverseth it by error. If 
two joyntenants bring a writ of mesne, and the one is summoned 
and severed, the other cannot forjudge the mesne ; for he ought to 
be attcndant to the lord paramount, as the mesne was, and that can- 
not he be alone. And so it is if there be two joyntenants mesnes, 
and in a writ of mesne brought against them, one maketh default, 
and the other appeares, there can be no forjudger. 
If the tenant be disseised, and the disseisor in 2 writ of 
_ [100. b. ] mesne forjudge the mesne, this shall not bind the disseisee. 
And so if the mesne be disseised, and a forjudgement is had 
against the disseisor, this doth not bind the disscisee ; for the words 
of the said statute, are, quando tenens sine firæjudécio alterius quave 
med attornare se potest capitals domino. 
But if the daughter, the sonne being ex veuter sa mere, be for- 
judged, it shall bind the son that is borne afterwards, because he 
had no right at the time of the forjudgment. And so if the tenant 
-enter in religion, and his heire forejudgeth the mesné, and then the 
ancestor fs deraigned, he shall be bound causé gud sutra. If there 
be lord, prior mesne, and tenant, the megne cannot be forjudged ; 
because he alone can doe nothing to the prejudice or the disherison 
of his church ; and the like law is of a bishop, parson, and the like. 
No forjudgement can be, but when there is bat one mesne 
bétweene the lord distreyning afd the tenant ; because thé tenant, 
upcn 
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Lib. 2. Cap. 6. 


est fait dascun manner de serzice ; 
car nul poet tener en frankealmoigne, 
si soit expresse ascun manner de cer- 
tain service que il doit faire, &c. 
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Brit. fo. 164 


e. 11. & 15 


Of Frankalmoigne. 


by divine service. 


service that he ought to doe, &c. 


“ ER certaine divine service d’eatre fait, sicome a chaunter un 

messe, &5'c.0u de distributer en almorgn, &%c.” Here be the two 
parts above mentioned, of divine service ; and for this divine service 
certaine, the lord hath his remedy, as here it appeares by our au- 
thor, in foro seculari: for here it appears, that if the lord distreine for 


not doing of divine service, which is certaine, he shall upon his 


‘avowry recover damages at the common law, that is, in the king’s 


temporal court, for the not doing of it. And if issue be taken upon 
the performance of the divine service, it shall be tried by a jury of 
twelve men; because albeit the service be spiritual], yet the dam- 
mages are temporall, and so is the seigniory also. 

And here is implyed another maxime of the law, that where the 
common or statute law giveth remedy in foro seculari, (whether the 
matter be temporall or spirituall) the conusans of that cause 
belonging to the king’s temporall courts onely ; unlesse the 
jurisdiction of the ecclesiasticall court be saved or allowed by the 
same statute, to proceed according to the ecclesiasticall lawes. 


(4. Co. 90.) 


“ Ou de distributer en almoigne al cent fioures homes.” Here note, 
that the almes and reliefe of poor people, being a work of charity, 
is accounted in law divine service; for what herein is done to the 
poore for God’s sake, is done to God himselfe. 


“Poet diatreiner, tc.” Here (Sc. ) includeth many excel- 
lent things, as when, where, and what may be distreyned, of [97. a.} 
all which there is a taste given in their proper places. 


“ En tiel case le seignior avera fealtie, Es'c. come semble.” For, as 
it hath beene said, fealty is incident to every tenure, saving the tenure 
in frankalmoigne, and where the lord may distreine, there is fealty 
due. And Zritton calleth this tenure (by divine service) aumone, and 
not libera eleemostna. -And, saith he, tenure en aumone est terre ou 
tenement que cet done a aumone,dount ascun service est retenue al 

Seofor. 


“ PA And here (&c.) implyeth distresse, escheat, and the 
like. 


“ Et tiel tenure n'est fas dit tenure en frankalmoigne, eins est dit 
tenure fier divine service, &c.” And therefore our old bookes di- 
vided spirituall service into free almes (which was free from any li- 
mitation of certainty) and almes, because the tenants were bound to 
certaine divine services. 


$5] sottexfresseascun manner de certaine service.” This holdeth 
where the certainty is reserved upon the original grant. If lands 
were given to hold in Hberd eleemosind, reddendo a rent, it seemeth 
the reservation of the rent to be void, * because it is repugnant and 
contrary to the former grant in derd eleemosind. 


E. 1, Taile 31:26. Ass.06, 436.17, Trin 6 Es Se Fe Ne Be 2626 15 E.3, Corody & 11. Ass. 32 
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Sect. 137. 


For in tenure in 
frankealmoigne no mention is made 
of any manner of service; for none 
can hold in frankealmoigne, if there 
be expressed any manner of certaine 
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Lib. 2, 


Of Frankalmoigne.. 


Vide Trin. 4 &. 3. and F. W. B. 231. f. that an abbot or prior that 
hold in frankalmoigne shall not -be charged with a corody. Also 
lands holden in frankalmoigne cannot [/] be ancient demesne, in 
respect of charges incident thereunto. 


“ Que il doit faire, Ur.” Here by (&'c.) is understood tem- 
porall or spirituall service also, which he ought to doe corporally, 
or render, ar pay. 

There were within this realme of Englande one hundred and 
eighteene monasteries, founded by the kings of Englande ; whereof 
such abbots and priors as were founded to hold of the king fer daro- 
niam, and were called to the parliament by writ, were lords of par- 
liament, and had places and voices there. *And of them there 
were twenty-seven abbots and two priors, as by the rolles of parlia- 
ment appeares. But since our author wrote, all these (as hath beene 
said) (1) are dissolved. King. Steen did found the abbey of Fe- 
versham, in Kent, et dedit abbati et monachis, et successoribus suis, 
manerium de Feversham in com. Kancie, simul cum hundredo, fc. 


- tenendum:fier beroniam, &c. who albeit he held by a barony, yet 
- because he was never (that I [=] finde) called by writ, he never 


sate in parliament. 

All the archbishops and bishops of Engiand have beene founded 
by the kings of England, and doe hold of the king by barony (as be- 
fore hath beene said), (2) and have beene all called by’ writ to the 
court of parliament, and are lords of parliament. As (amongst many) 
take one notable record: [0] Mandatum est omnibus efiscofiis, qui 


' conventuri sunt aud Gloucestriam, die Sabbati in crastin. sancte 


Katharine, firmiter inhibendo, qudd sicut baronias suas, quas de 


‘rege tenent, diigunt, nullo modo presumant consilium tenere de 


aliquibus gue ad coronam regis pertinent, vel qua fiersonam regis, 
vel stdtum auum, vel statum consilif sui contingunt, scituri fro 
certo, gudd si fecerint, rex inde se capict ad baronias suas. Teste 
rege afud Hereford, 23 Novemb. &%c. And the bishoprickes in 


. Wales were founded by the princes’ of Wales ; and the principality 


of Wales was holden of the king of England, as ofhis crowne ; and 
when the prince of Wales committed treason, rebellion, &c. the 
principality was forfeited, and the patronages of the bishops annexed 
to the crowne of England, so as the king is to have pensions for his 
chaplaines, and corodies for his vadelets, of them, as of bishops 
founded by himselfe (3). And vide Mich. 10 H. 4. Rot. 60. Welia 
coram rege, that the judgment was given accordingly against the 
bishop of St. Devid’e in Wales, fier justiciarios de utrogue banco et 
alios de perito consiko domini regis. And the bishbps of Wales are 
also called by writ to parliament, and are lords of parliament, as 
bishops of England be. 
(1) See ante 94. a. (3) [See Nate 106.] 
(2) See ante 70. b. and note 2. there. 
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est fait d’ascun manner de service ; 


car nul poet tener en frankealmoigne, 


si soit expresse ascun manner de cer- 


Of Frankalmoigne. Sect. 137. 
by divine serviee. Forin tenure in 
frankealmoigne no mention is made 
of any manner of service; for none 


tain service que il doit faire, &c. can hold in frankealmoigne, if there 
be expressed any manner of certaine 
service that he ought to doe, &c. 

2 &. 3. 27,29. “6 DER certaine divine service d’estre fait, sicome a chaunter un 


Brit. fo. 164 


19 E. 2. 


messe, lc.ou de distributer en almoign, Fc.” Here be the two 
parts above mentioned, of divine service ; and for this divine service 
certaine, the lord hath his remedy, as here it appeares by our au- 
thor, in foro seculari: for here it appears, that if the lord distreine for 
not doing of divine service, which is certaine, he shall upon his 
‘avowry recover damages at the common law, that is, in the king’s 
temporal court, for the not doing of it. And if issue be taken upon 
the performance of the divine service, it shall be tried by a jury of 
twelve men; because albeit the service be spirituall, yet the dam- 
mages are temporall, and so is the seigniory also. 

And here is implyed another maxime of the law, that where the 
common or statute law giveth remedy in foro eeculari, (whether the 
matter be temporall or spirituall) the conusans of that cause 
belonging to the king’s temporall courts onely ; unlesse the 
jurisdiction of the ecclesiasticall court be saved or allowed by the 
same statute, to proceed according to the ecclesiasticall lawes. 


(4. Co. 30.) 


* Ou de distributer en almoigne al cent fiovres homes.” Here note, 
that the almes and reliefe of poor people, being a work of charity, 
is accounted in law divine service; for what herein is dome to the 
poore for God’s sake, is done to God himselfe. 


“Poet distreiner, &c.” Here ( &c._) includeth many excel- 
lent things, as when, where, and what may be distreyned, of [97. a. } 
all which there is a taste given in their proper places. 


“ En tiel case le seignior avera fealtie, tc. come semble.” For, as 
it hath beene said, fealty is incident to every tenure, saving the tenure 
in frankalmoigne, and where the lord may distreine, there is fealty 
due. And Briton calleth this tenure (by divine service) aumone, and 
not libera eleemosina. -And, saith he, tenure en aumone est terre ou 
tenement que est done a aumonc,dount ascun service est retenue al 


Seoffor. 


“ ee.” And here (&c.) implyeth distresse, escheat, and the 
like. 


“ Et tiel tenure n'est fias dit tenure en frankalmoigne, cins est dit 
tenure fer divine service, &c.” And therefore our old bookes di- 
vided spirituall service into free almes (which was free from any li- 
mitation of certainty) and almes, because the tenants were bound to 
certaine divine services. 


“4 S’il soit exfiresseascun manner decertaine service.” This holdeth 
where the certainty is reserved upon the original grant. If lands 
were given to hold in her eleemosind, reddendo a rent, it seemeth 
the reservation of the rent to be void, * because it is repugnant and 
contrary to the former grant ia dberé eleemosind. 
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Vide Trin. 4 £. 3. and F. WV. B. 231. f. that an abbot or prior that 
hold in frankalmoigne shall not -be charged with a corody. Also 
lands holden in frankalmoigne cannot [/] be ancient demesne, in 
respect of charges incident thereunto. 


“ Que il doit faire, Ut.” Here by (i%c.) is understood tem- 
porall or spirituall service also, which he ought to doe corporally, 
or render, ar pay. 

There were within this realme of Englande one hundred and 
eighteene monasteries, founded by the kings of Englande ; whereof 
such abbots and priors as were founded to hold of the king fer baro- 
niam, and were called to the parliament by writ, were lords of par- 
liament, and had places and voices there. *And of them there 
were twenty-seven abbots and two priors, as by the rolles of parlia- 
ment appeares. But since our author wrote, all these (as hath beene 
said) (1) are dissolved. King. Stephen did found the abbey of Fe- 
versham, in Kent, et dedit abbati et monachis, et successoribus suis, 
mancrium de Feversham in com. Kancie, simul cum hundredo, Efc. 

. tenendumper beroniam, &%c. who albeit he held by a barony, yet 
- because he was never (that I [7] finde) called by writ, he never 
sate in parliament. 

All the archbishops and bishops of England have beene founded 
by the kings of England, and doe hold of the king by barony (as be- 
' fore hath beene said), (2) and have beene all called by writ to the 
court of parliament, and are lords of parliament. As (amongst many) 
take one notable record: [0] Mandatum est omnibus chiecofiis, qui 
conventuri sunt aud Gloucestriam, die Sabbati in crastin. sancte 
Katharine, firmiter inhibendo, quôd sicut baronies suas, quas de 
‘rege tenent, diigunt, nullo modo presumant consilium tenere de 

aliquibus que ad coronam regis pertinent, vel que fiersonam regis, 
vel statum suum, vel etatum consilii sui contingunt, acituri pro 
certo, quôd si fecerint, rex inde se cafiet ad baronias suas. Teste 
rege afud Hereford, 23 Novemb. ec. And the bishoprickes in 
. Wales were founded by the princes’ of Wales ; and the principality 
of Walee was holden of the king of England, as of his crowne ; and 
when the prince of Walee committed treason, rebellion, &c. the 
principality was forfeited, and the patronages of the bishops annexed 
to the crowne of Engiand, so as the king is to have pensions for his 
chaplaines, and corodies for his vadelets, of them, as of bishops 
founded by himselfe (3). And vide Mich. 10 H. 4. Rot. 60. Welia 
coram rege, that the judgment was given accordingly against the 
bishop of St. Devid’s in Wales, fier justiciarios de utrogue banco et 
alios de perito consiko domini regis. And the bishbps of Wales are 
alsocalled by writ to parliament, and are lords of parliament, as 
bishops of Engiand be. 


(1) See ante 94. a. (3) [See Nate 106:] 
(2) See ante 70. b. and note 2. there. 
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Of Homage Auncestrel. 


vouchee make defauit, and thé demandant hath judgement against 
the tenant, and after brings a ecire facias to have execution, the 
tenant may have a warran/ia carie, and if he were impleaded by a 
stranger, he may vouche again; but if he had judgement to recover 
in value, he shall never have a warrantia carte, or vouche againe, 
for by this judgement to recover in value he hath benefit of the war- 
rantie. And you shall finde in bookes a fecovéty with a single 
voucher, and that is when there is but one voucher; and with a 
double voucher, and that is when the vouchee voucheth over; and 
soa treble voucher, &c. Againe, you shall finde there also a foraine 
voucher, and that is, when the tenant, being impleaded within a 
particular jurisdiction, (as in London or the like) voucheth one to 
warranty, and prayés that hé m4y be summoned in some othét 
county out of the jurisdiction of Chat court. This is called a foraine 
voucher, but might more aptly be called a voucher of a forainer, dé 
Jorinsecie vocatis ad warrantizandum. Note, that by the civill law 
every man is bound to warrant the thing that he selleth or convey- 
eth, albeit there be no expresse warranty ; but the common law 
bindeth him not, unlesse there be a Warranty, either in deed or in 
law ; for caveat emptor, as shall be said more at large in the Chap- 
ter eof Warrantie in the Third Bodke. 


‘ Leseignior (s'il voet ) foet disclaymer en le scigniorie.” Dis 
claimer, disclamare, is compounded of de arid clamo, and signifieth 
utterly to renounce the seigniorie. 

[a] Note, there be divers kinds of disclaymer, that is to say, à 
disclaimer in the tenancie ; a disclaymer in the bloud; and a dis- 
claymer in the scigniorie; whereof Littleton here putteth his case. 

(d} But if the tenant in frankalmoigne bring a writ of mesne 
against his lord, the lord cannot disclayme in the seignorie; because 
he cannot hold of any man in frankalmoigne, but of his donor and 
his heires. And so note a diversitie between a tenure in frankal- 
moigne, whereby divine service is nraintained, and homage ances- 
trell, which respecteth temporall service. But if the lord will not 
disclayme in the seigniory, in the case of homage ancestrell, theh 
albeit he hath not received homage, he shall warrant the land. 


“ Stie scignior que cet vouche ad receive homage, We. tl ne die- 
claymera.” Therefore it is good for the teriant, to the intent to oust 
the lord of his disclaymer, in his voncher to allege, that the lord hath 
taken homage of him ; and if he alledge it not, and the lord offer 
to disclayme, the tenant may counterplead the same by acceptance 
of homage. And the reason that the lord cannot disclayme in that 
case is, for that he hath accepted his humble and reverent acknow- 
ledgement, to become his man of life and member and terrene he- 
nour, and to be faithfull and loyall to him, for the tenements which 
he holds of him, and against the acceptance hereof the lord cannot 
disclay me. 


6 Que il avoit ol tempe del coucher.” Hereby it appeareth, that 
the tenant shall not be driven to recover in value only those lands, 
whieh the lord had from that ancestor, which créated the seigniory, 
for that were in a manner impossible, for that the seigniory must be 
created before time of memory ; and the first creation of the seig- 
miory did not create the warranty, bat the contisuance of both sides 
time out ofminde created the warranty. And that is the reason thet 

a writ 


Sect. 145, 
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a writ of annuity shall not fc] lye against the heire by prescription ; 
because it cannot be knowne, whether he hath any land by descent 
from the said ancestor, that first granted the annuity. And here is 
a point worthy of observation, that in the case of homage ancestrell 
(which ig a special warranty in law) by the authority of Littleton, 
the lands geuerally, that the lord hath at the time of the voucher, 
shall be liable to execution in value, whether he hath them by 
descent or purchase. But in the case of an expresse warrantie, the’ 
beire shall be charged but only for such lands as he hath by desccat 
from the same ancestor which created the warranty. 

Note what privilege this ancient warranty (created by operation. 
of law) bath more than the expresse warranty. And so you may 
observe, that in this case firmior et fotentior cet oferatio legis quam 
dishositio hominta. | 


‘4 Al tempe de voucher ou unques fruis.” This is evident and 
worthy of diligent obserwation, viz. that the lands of the vouchee 
shall be liable to the warranty that the vouchee hath at the time of 
#he voucher, for that the voucher is in lieu. of an action; and in a 
waraniiu carte, the land which the defendant hath at the time of 
the writ brought, shall be lyable to the warranty. 

Upon a judgment in debt, the plaintifo [d] shall not have execu- 
tion, but only of that land which the defendant had at the time of 
the judgment, for that the action was brought in. respect of the 
person, and not in respect of the land. But if an action of debt be 
[102 b ] brought against the heire, and he alieneth, hanging the 

* “4 writ, yet shall the land which he had at the time of the 
original purchase, be charged, for that the action was brought 
against the heire in respect of the land. [e] If a man be nonsuit, the 
land only which he had at the time of the amerciarhent assessed, 
shall be charged, and not that which he had at the finding of the 
pledges. For the amerciament is not,in respect of the land, but of 
his want of prosecution, which was a default in his person. But 
the issues of a juror shall be levied upon the feoffce, albeit they were 
not lost before the feoffment, because he was returned and sworne in 
respect of the land. Note the diversity. 

If a man give lands in fee with warranty, and binde certaine 
lands specially to warranty, the person of the feoffor is hereby bound, 
and not the land, unlesse he hath it at the time of the voucher, 
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cat ascavoir, queen chescan cag 
ou le seignior pait disclaimer-en 
sou seigniorie per la ley, et de ceo voit 


disclaimer en court de record, son: 


seigniorie est extinct et letenunt tien- 

dra del seignior procheine paramont 

le seignior que issint disclaime. Mes 

si un abbe ow prior soit vouch per 

force de homage ancestrel, &e. com- 
ment que il ne unque 

&c. uncore il ne poit disclaimer en tiel 

cas, 


prist homage, 


ND it is to be understood, that 

L in every case where the. lord 
may disclaime in his seigniorie by 
the law, and of this he will dis- 
claime in a court of record, bis 
seigniorie is extinct, and the te- 
nant shall hold of the lord next 
paramount to the lord which so dis- 
elaimeth, But if an abbot or prior 
he vauched by force of hemage an- 
cestrell, &c, albeit. that he never 

too 
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cas, ne en nul auter cas; carils ne tooke homage, &c. yet he cannot 
poient anienter ou decester chose de disclaime in this oase, nor in any 
fet, que ad este vestueen lour meason. other case; for they cannot take 


Vite Seet, 163. 


14 H. 0. 13. 
3 MH. 6. 9. 


OE. 3. #1, 52 


away or devest a thing in fee, which 
hath beene vested in their house. 


“ QYOWM setgniorie est extinct, ct le tenant tiendra de scignior firo- 
chein faramount, Sc.” Here two things are to be observed : 
first, that by this disclaymer in the seigniory, the seigniory is [ / ] 
extinct in the land. 
Secondly, that after the diaclaymer the tenant shall hold of the 
next lord paramount by the same services as the mesne so disclaym- 
ing held before. 


‘4 Si un abbe ou frior soit vouch, &c.comment,t%c. uncorestl ne foet 
dieclaymer, tc.” Here it appeareth of the lord’s side, that continu- 
ance of bloud is not necessary; but vet there must be privity of suc- 
cession time out of minde in one politicke body; for if that body be 
once dissolved, though a new one be founded of the same name, and 
all the possessions be granted to them, yet the homage ancestrell is 
gone. But if a prior and covent be translated, concurrentibus htie 
gua in jure reyguiruntur, to an abbot and covent, or to deane and 
chapter, there the homage ancestrell remaines; for though the name 
be changed, yet the body was never dissolved, but in effect it re- 
maineth sti. If the body politique were founded within time of: 
memory, there cannot be homage ancestrell, for that continuance 
faileth; and though ancestor is ever properly applyed to a naturall 
body, yet it is called homage ancestrell when the tenure is of a body 
politique, for that it is ancestrell of the tenant’s side. “But on the 
other side, an abbot or prior cannot hold by homage ancestrell; for, 
as appeareth by Littleton’s examples, it must ever be ancestrell on 
the tenant’s side. And where Littleton putteth his case of an abbot 
or prior, the same Jaw is of a bishop, deane, archdeacon, prebend, 
parson, vicar, and the like. Another thing here to be cbserved is, 
that an abbot or prior cannot disclaime, &c. for regularly it is true, 
gucd meliorem conditionem ecclesie sue facere frotest prelatue, de- 
teriorem nequaquam; and againe, eccleste suæ conditionem meliorem 
facercfossunt sine consensu,deterioremnonfossunt sine con- 103 
eensu. And therefore an abbot, prior, bishop, deanc, arch-L . a.] 
deacon, prebend, parson, vicar, or any other sole corporation, that 
is seised in auter droit, cannot disclaime ; because as Leté/eton saith, 
they alone cannot devest any fee which is vested in their house or 
church. For the wisdome of the law would never trust one sole per- 
son with the disposition of the’ inheritance of his house or church. 
But an abbot and prior had their eovent, the bishop his chapter, the 
parson and vicar their patron and ordinarie, and the like of other 
sole corporations, without whose assent they could passe away no 
inheritance. 


“Ils ne potent anienter ou devester chose de fee, Ec.” These gene- 
rall words have certaine exceptions ; for in a guo warranto, at the 
suit of the king, against a bishop, abbot, or prior, for franchises and 
liberties, if the bishop, abbot, or prior, disclaime in them, this should 
binde their successors. If an abbot or prior had acknowledged the 
action in a writ of annuitie, this should have bound the successour à ; 

cuuse 
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because he cannot falsifie jt in an higher action, and there must be 38 E- 333. 
; : nr ; . pese . 16 E. 3. tit. 
an end of suits. ÆErfiedit reifrublicæ, ut sit finis litium. But if the Avbot 13. 
abbot levie a fine, or acknowledge the action in a fræcifie guéd red- ns tite 
dat, the successor shall be bound fro tempore, but he may have a 7 R.8. Abbot 7. 
. . j 18H 4 12. 
writ of right, and recover the land. 20 H.6. fo. 
ultimo. 4 H. 7. & 
2 jo we 
“ Per force de homage ancestrell,‘¥c. Were (&c.) implyeth or 34. Ass. p.7 
by any other warrantie [#], as by the reason, which our author here KE tte 
yeeldeth, appeareth. SE. 3.98. 


‘ Chose de fee.” [k] For if in an action of debt upon an obligation far a 


against an abbot, the abbot acknowledgeth the action, and dieth, the bookes next 
. the successour shall not avoid execution, though the obligation was (6. Ces 8. a) 


made without the assent of the covent ; for he cannot falsifie the re- 
coverie in an higher action, ef res judicata firo veritate accifitur, 
and this is but a chattelL And so it is of a statute or rccognisance 
acknowledged by an abbot or prior. 


Sect. 147. 





TEM, si home, que tient son terre 
per homage ancestrel, alien a un 
auter en fee, lealienee ferra homage 

a son seignior: mes il ne tient de son 
seigniour per homage auncestrel; pur 
ceo que le tenancie ne fuit continue 
en le sanke de les auncesters Valienee; 
ne Valience n’avera jammes garrantie 
de la terre de son seignior ; pur ceo 
que le continuance del tenancie en le 
tenant et a son sanke per Valienation 
est discontinue. Et sic vide, que si 
le tenant, que tient la terre per ho- 
muge ancestrell de son seignior alien 
en fee, coment que il reprist estate de 
Valienee arrere en fee, il tient la terre 
per homage, mes nemy per homage 
auncestrell. 


LSQ, if a man, which holds his 

land by homage ancestrel, alien 
to another in fee, the alienee shall 
doe homage to his lord: but he 
holdeth not of his lord by homage - 
ancestrell; because the tenancie was 
not continued in the blood of the 
ancestors of the alience; neither _ 
shal the alienee have warrantie of 
the land of his lord; because the 
continuance of the tenancie in the 
tenant and to his bloud by the alien- 
ation is discontinued. And so see, 
that if the tenant, which holdeth 
his land of his lord by homage an- 
cestrell alieneth in fee, though he 
taketh an estate againe of the alienee 
in fee, yet he holds the land by 
homage, but not by homage ances- 
trell. 


6 LIEN a un auter en fee” For hereby the privity of the » 
estate is altered, and the continuance of it in the bloud of the 

tenant is dissolved. But if the tenant maketh 3 lease for life, or a 
gift in taile, this is a continuance of the privitie and estate in the 
tenant in respect of the reversion that remaincth in him; for the fee, 
whereof Littleton heere speakcth, was not out of him. But if the 
tenant maketh a feoffment in fce upon condition, and dieth, his heire 
performeth the condition, and re-entreth, the homage ancestrell is 
destroyed in respect of the interruption of the continuance of the pri- 
vitie and estate; and this case was put and not denied in the argu- 
mout 


(Post. 202. a.) 
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ment [m] of the case betweene the lord Cromwell and Andrewes, 


6H. 7. Mich. 14 & 15 Eliz. which 1 myselfe heard and observed. As if 
cestuy gue use had made a feoffment in fee upon condition, and entred 
for the condition bruken, he should have detained the land 

(F. N. B. 154.) against the feoffees for ever, for that the estate and privitie 3b | 
was for the time taken out of the feoffees, and thereby dis- [10 ° -J | 
solved for ever. But if the land were recovered against the tenant 
upon a faint title, and the tenant recover the same agaïne in an 
action of higher nature, there the homage ancestrell remaines ; for 
the right was a sufficient meane for the continuance. So it is if he 

pu 3 per had reversed it in a writ of error. [7] If the alienee be impleaded 
in Littleton’s case, and voache the alienor that held by homage an- 
cestrell, albeit he commeth in by fiction of law to many purposes in 
privitie of his former estate, yet to this purpose he cannot come in as 
tenant by homage ancestrell, because of the discontinuance of the 
estate and privitie, and as Littleton saith, the tenancie was not con- 

[2] Briten, fel. tinued in the bloud. [o]And Bréttom saith, et come ascun nequedrnt 
soit vouche fier homage, et le seigniour tende de averrer,quele tenc- 
ment, dount il vouche, fuit translate hors delsanke del primer fiurcha- 
sor, fier feoffment ou fier ascun auter translation, en ticl case soit 
le tenant charger de voucher son feoffor ou ses heires. 

EE “Coment queil reprist estate del alieneeen fee, &'c.” For the cause 

17 E. 3. 47. aforesaid, in respect of the interruption of the privitie and continuance 

Dur. of the estate. And herewith agreeth our bookes in cascs of war- 

18 B. 3.56. ranties in deed, or warranties in law. See more of this in the 

6 E. 3. . . 

Voucher 87. Chapter of Warranties. 

18 E. 3. 30. 

ES. Litt. fol. 160. 


Sect. 148. 


TEL, il est dit, que si home tient 
sa terre deson seiznior per homage 
et fealty, et ilud fait homage et 

fealty a son seignior, ct leseignior ad 
issue fils, et decy, et le seigniory dis- 
cendist a le fils; en ceo cas le tenant, 
que fist homage al pere, ne ferra ho- 
mage al fits; pur ceo que quant un 
tenant ad fuit un foits homuge a son 
seignior, il est excuse pur terme de sa 
vie de faire homage a ascun auter 
heire del seignior. Mes uncore it 
Serra fealtie al fits et heire le seignior, 
coment que il fist fealty a son pere. 


LSO, it is said, that if a man 

holds his land of his lord by 
homage and fealty, and he hath 
done homage and fealty to his lord, 
and the lord hath issue a son, and 
dies, and the seigniorie discendeth 
to the sonne; in this case the tenant, 
which did homage to the father, 
shall not doe homage to the sonne ; 
because that when.a tenant hath 
once done homage to his lord, he is 
excused for terme of his life te doe 
Lomage to any other heire of the 
lord. But yet he shall do fealtie 
to the sonne and heire of the lord, 
although he did fealtie to his father. 


“ E ferra homage al fitz.” If 4. holdeth of B.as of the manor 


e of Dalc, whereof B. is seised in taile; B. discontinueth the 
pstate tale, dnd taketh backe am estate in fee simple; 4 doth 


homage 
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homage to 2. B. dieth seised, the issue in taile entreth; 4. shall doe 


homage againe to the heire in taile of B. because he is remitted to the 


(Post. 348. a.) 


estate taile; and the state in fee that his father had, in respect where- 
of the homage is done, is vanished, and the heire in taile is in of a 


new estate, in respect whereof,he ought to do a new homage. [A] 
But regularly it is true, which Létt/eton saith, that when a tenant 


P] Britton, 
75, 176. 


hath done once homage to his lord, he is excused for terme of his 
life to make homage to any other heires of the lord. But he shall 
doe fealtie to his sonne, albejt he hath done fealtie tothe father. 


1104. a.] 


TEM, si le seignior, apres le ho- 
| mage a luy fait per son tenant, 
grantleservicedeson tenant per le 
Sait a un auter en fee, et le tenant, at- 
turna, &c. donque le tenant ne serra 
my compel de faire homage. Mes il 
Serra fealty, coment que il fist fealtie 
devant a le grauntor; car fealtie est 
incident a chescun atturnement del 
tenant, quant le seigniorie est graunt. 
Mes si ascun home soit seisie d’un 
mannor, et un auter home tient de 
luy la terre, come del mannor avant- 
dut per homage, lequel tenant ad fait 
homage a son seignior que est seisie del 
mannor, si apres un estrange port 
præcipe quod reddat envers le sei- 
gnior del mannor, et recovera le man- 
nor envers luy, et suist execution; en 
cest case le tenant ferra anterfoits ho- 
mage a celuy, que recovera le manor, 
coment que il fist homage decant; pur 
ceo que Vestate celuy, que rececoit le 
primer homage, est defealte per le re- 
covery, d ne girraen le bauche le te- 
nant a fauxer ou defeater le recoverie, 
que fuit envers son seignior. Et sic 
vide diversitatem en ceo case, lou 
home vient a le seigniorie per recove- 
vie, el lou il vient per discent ou per 
graunt al seigniorie. 


“ 8 TEM, ei le seignior,E'c. grant le service de son tenant fier fait, 
&7e.” Note a diversitie, when the lord alieneth the seigniorie, 
and when the tenant alieneth the tenancy; for when the tenant hath 


Sect. 149. 


LSO, if the lord, after the ho- 

mage done unto him by the 
tenant, grant the service of his te- 
nant by deed to another in fee, and 
the tenant atturneth, &c. the tenant 
shall not be compelled to doe ho- 
mage. But he shall doe fealty, al- 
tho’ he did fealty before to the 
grantor; for fealty is incident to 
every atturnement of the tenant, 
when the seigniory is granted. But 
if any man be seised of a mannor, 
and another helds of him the land, 
as of the mannor aforesaid by ho- 
mage, which tenant hath done 
homage to his lord who is seised of 
the mannor, if afterwards a stranger 
bringeth a priecipe qu:d reddat 
against the lord of the mannor, and 
recovereth the mannor against him, 
and sues execution ; in this case the 
tenant shall againe doe homage to 
him, which recovered the mannor, 
although he had done homage be- 
fore; because the estate him, 
which received the first homage, is 
defeated by the recovery, and it 
shall not lye in the power of the 
tenant to falsifie or defeat the reco- 
very which was against his lord. 
And so see a diversitie in this case, 
where a man commeth to a seigniorie 
by recovery, and where he commeth 
10 the same by discent or grant. 
Britton 176. 
13 E.1. tite 
Per que servitin 


22. & tit. Gar. OL 
(8. Co. 102.) 


done homage, and the seigniory is transferred to another, cither by 


the, 


Lib. 2. Cap. 7. Of Homage Auneestrel Sect. 149. 


, the act of the party as alienation, or by act in law as descent, yet 
the tenant shall not iterate homage, as he shall do fealty; but when 
the tenant doth homage, and alieneth the tenancy, there is a new 
tenant, which never did homage, and therefore he ought to doe ho- 
mage to the lord, albeit his alienor had done it before. And it is to 

©] 8 E.4.37b be observed, that none shall doe [*] homage, but the tenant of the 
land to the lords of whom it is holden; and therefore if homage be 
due to be done by the tenant, if the tenant alicneth the land to an- 
other, the alienor cannot be compelled to doe homage. 


" Attorne, &c”. Here by (&c.) is to be understood, that albeit 
he pay his rent, performe his annual services, and doe fealtie, which 
is a part of homage, yet homage he shall not doe. 


“Mes si ascun home soit scisie d’un mannor, Sc.” Here it appear- 
eth, that the case of the recovery of the seigniorie differeth from the 


Vid. Seet. 551, alienation of the lord, which is his owne act, or the descent of the 
SEE ass. _ Seigniory to the heire, which is an act in law. And the reason of this 
37 i. 6. Ss. diversitie is, for that by the recovery the state of him that received 
74.27.11. the homage is defeated; for it shall not lie in the mouth of the tenant 
Doet. & Stud. 


tn to falsifie, or to frustrate or defeat the recovery, which was against his 
3% H8Dyera lord of the mannor or seigniory, for that the tenant had [104. b 
nothing therein, and every man by law ought to meddle in ° J 
such cases with that which belonged unto him, which is worthy of 
observation concerning falsifying of recoveries. 
Note, that to falsifie, in legall understanding, is to prove false, 
; that is, to avoyd, or, as Litticton here saith, to defeat, in Latine 
(TES. pe faleare, seu falsificare, [i] faleum facere. 

- But since Littleton wrote, it is recited by act of parliament, that 
whereas divers, &c. have suffered recoveries against them of divers 
mannors, &c. for the performance of their wills, for the suretie of 
their wives joyntures, &c. and the recoverors had no remedy to 
compell the freeholders and tenants, &c. to attourne unto them, 
nor could by order of law attaine to the rents, services, &c. that 
act doth give the recoverors power to distreyne and avow; 
whereupon many have thought, that this doth impugne Littleton’s 
tase of the recovery. But distinguindum est. Littleton intendeth his 
case, either upon a recovery by title, (for he saith, that the state of 
the tenant in the recovery is defeated) or without any consent upon 
pretence of title, which is all one; for the tenant cannot falsifie, and 

6.2 the lord should avow as one that came in of a formertitle. And 
23. Littleton hath good authority in law to warrant [a] his opinion, and 
the statute of 7 #. 8. extendeth to common recoveries had by consent 

and agreement, as appeareth by the act itselfe, which then was, and 

yet is à common assurance and conveyance, whereof the law taketh 

notice, and whereupon (as appeareth by the act) an use might be li- 

mited. So as it is apparent, that such recoverors came in meerely 

under the state of the lord, &c. and had no remedy (as the statute 

saith) to compell the freeholders and tenants to attourne, and without 
attournement could neither distreyne nor avow. Wherefore this 

statute gave recoverors remedy to distreyne, and a forme to avow 

and justifie, which they had not before, as it appeareth by the Doctor 

and Student, who lived at that time. The bodie of the act is, That 

‘auch recoverore may distreyneand make avowrtc, Ü'c.as those persons 

against 


Lib. 2. ' Of Homage Auncestrel. 


against whom the said recovery ts, should have done, Sc. tf the same 
recovery had not been had, and have Like remedie, ec. 

If aman had made a ess, for yeares to begin at Michaelmas, re- 
serving a rent, and before Mrchaelmas he had suffered a common re- 
covery, the recoveror should distreyne for that rent, which the lessor 
before the recovery could not. But if the recovery had not beene 
- had, then he might have distreyned, and so it is within the statute. 
But if a fine had beene levied of a manner, and before attournment 
the conusee had suffered a common recovery, the recoveror should 
not distreyne, &c. because the conusee, against whom the recovery 
, was had, could not. 

But this act extended onely todistresses and avowries for rents, 
services, and customes, and gave also a forme of a guare tmpedtt. 
But upon this statute it was holden, that the recoveror could not 
have an action of debt against the lessee for yeares, nor an action of 
wast against tenant for life or yeares; and therefore remedy was 
provided in these cases, by the statute of 21 H. 8. 


Sect. 150. 


Sect. 150. 


98 H. 8. Dyer 41: 


(Post,315. a. 331, ; 
a.) 


21 H. 8. cap. 15. 


TEM, si un tenant, que doit per A LSO, if a tenant, which ought 


son tenure faire a son seignior ho- 


by his tenure to doe his lord 


mage, vient a son seignior, et dit a 
iuy, sir jeo doy a vous faire homage 
pur les tenements que jeo teigne de 


vous, et jeo sueicy prist a vous faire ‘ 


homage pur mesmes les tenements ; 
pur quejeo cous pry, que ore ceo voiles 
receiver de moy. 


homage, commeth to his lord, and 
saith unto him, Sir, I ought to doe 
homage unto you for the tenements 
which I hold of you, and I am here 
ready to doe homage to you for the 
same tenements; and therefore I 
pray you, that you would now re- 


“ IENT a son seigniour.” The tenant ought to seeke the lord 
to doe him homage, if the lord be within England ; for this 
service is personall as well of the lord’s side as of the tenant’s side, 
105. a for law requireth order and decency. And therefore 
L ° .] Bracton saith, et sciendum, quôdille, qui homagium suum 
Jacere debet, obtentu reverentie quam debet domino suo, adire debet 
dominum suum ubicunque inventus fuerit in regno, vel alibi si fios- 
sit commode adiri, et non tenetur duminus querere suum tenentem, 
et sic debet homagium ei facere. And the same law it is for fealty ; 
and the diversity between these services and the rent is, because that 
these are personall, and the rent may be payd and received by other, 
and therefore a tender of the rent upon the land is sufficient. 


ceive the same from me. 


Bracton, fol. 

80. a. And 
Britton, fol. 171. 
agreeth herewith. 


Sect- 


r 


Lib. 2. Cap. 7. 


Of Homage Auncestrel. 





Sect. 151, 152. 


Sect. 151. 


E’ si le seignior adonques refusa 
de ceo receiver, douque apres tiel 
refusall le seignior ne poet distreiner 
letenant pur le homage aderere, de- 
vant que le seignior requiroit le tenant 
de faire a luy homage, ct le tenant 
a ceo fuire refusa. 


ND ifthe lord shall then refuse 

to receive this, then after such 
refusall the lord cannot distreine the 
tenant for the homage behinde, he- 
fore the lord requireth the tenant to 
doe homage unto him, and the te- 
nant refuse to doe it. 


ND the reason hereof is, for that when the tenant hath done 

his endeavour and duty to offer his corporall service, and the 

lord refuseth the same, or doe net accept his service upon his tender 

thereof, (which is a refusall in law) then the law, in respect of the 

lord’s fault, requireth, that before the lord can distreine for it, that he 

doth require the tenant to doe that service; and if he either refuse 
to doe it, or doe it not when he is required, it is a refusall in law. 


Sect. 152. 


TEM, home poit tener sa terre 
per homage auncestrd, et per 
eseuage, ou per auter service de chi- 


AËT a man may bold his land 
by homage auneestrell, and by 


esc , or by other knights service, 


paler, auxi bien sicome il poyt tener sa as well as be may hold his land by 
terre per homage ancestrel en socage. homage auncestrell in socage. 


O as homage ancestrell may belong as wel toa tenure by escuage 
or knights service, as to a tenure in socage, or to a tenure in 
nature of socage ; whereof there hath somewhat been spoken in the 


Chapter of Socage (1). 


(1) [See Note 110.] 


Car. 


Lib. 2. 


[105. b.] Car. 8. 


ENURE per graund serjeantie 

est, lou un home tient ses terres ou 
tenements de nosire seignior le roy per 
tiels services que il doit en son proper 
person fatre al roy; come de porter le 
banner denostre scignior le roy, ousa 
lance, ou de amesner son hoste, ou 
@estre son marshal, ou de porter son 
espee devant luy a son coronement, ow 
d’estre son sewer a son coronement, ou 
son carver, ou son butler, ou d’estre 
an de ses chamberlains de le resceit 
de son eschequer, ou de faire auters 
tiels services, Se. Et la cause que tiel 
service est appell grand serjeanty est, 
pur ceo que il est pluis grand et pluis 
digne service, que est le service en le 
tenure d’escuage. Car celny, que 
fyent per escuage, n’est pas limite per 
sa tenure de faire ascun pluis especial 
service que ascun auter, que tyent per 
escuage, doit faire. Mes celuy, que 
tient per grand serjeanty, dott faire 
un especial service al roy, que il, que 
tient per escuage, ne doit faire. 


“ ENURE per grand serjeanty.” 


Of Grand Serjeantie. 


Grand Serjeantie. 


Sect. 153. 


ENURE by grind serjeanty is, 

where a man holds his lands or 
tenements of our sovereign lord the 
king by such services as he ought to 
do in his proper person to the king, 
as to carry the banner of the king, 
or his lance, or to lead his army, or 
to be his marshall, or to carry his 
sword before him at his coronation, 
or to be-bis sewer at his coronation, 
or his carver or his batler, or to be 
one of his chamberlaines of the re- 
ceipt of his exchequer, or to do 
other like services, &c. And the 
cause why this service is called grand 
serjeanty is, for that it is a greater 
and more worthy service, than the 
service jn the tenure of escuage. 
For he, which koldeth by escuage, 
is not limited by his tenure to do 
any more especiall service then any 
other, which holdeth by escuage, 
ought to doe. But he, whick 
hofdeth by grand serjeanty, ought 
to doe some speciall service to the 
king, which he, that holds by 
escuage, ought not to dee. 


Serjeanty commeth of the 


French word ( serjeant ) i. satelles, and [a] serjeantie idem fe] Glanv. 


D. 9. Cae 4 


est quod servitium. And it is called [6] magna serjeantia, or ser- [5] Bracton, Mn 
2. 


janteria*, or magnum servitium, great service, as well in respect of 


the excellency and greatnesse of the person to whom it is to be done = ® Fieta, lib. 1. 
(for it is to be done to the king only) as of the honour of the service $2? 30; "ib $- 
itselfe; and so Littleton himselfe in this Section saith, that it is called Le Britton, Cape 


magna serjeantia, or magnum servitium, because it is greater and 
more worthy than knights service, for this is revera servitium re- 
' gale, and not militare onely. Fleta saith, magna autem serjeantia 
dict poterit, cm quis ad eundum cum rege in exercitu, eum equo 


cooperto, vel hujusmodi, ad patria tuitionem fuerit feoffatus. 


“ De nostre seignior le roy.” This tenure hath seven speciall 


properties. 1. To be holden of the king only. 2. It must be done, 
when the tenant is able, in proper person. 


3. This service 


is certaine and particular. 4. The reliefe due in respect of this tenure Avowry 367. 
differeth from knights service. 5. It is tobe done within the realme (1). 0H6 Ane 


(1) [See Note 111.} 
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Of Grand Serjeantie. 


6. Itis subject‘to neither aid fur faire fitz chivaler, or file marier, 
And 7. it payeth noescuage. . 

‘ Come de porter le banner de nostre seignior le roy, ou de ames- 
ner son host” This great service to the king may (as it appeareth 
hereby) concerne the warres and matters military ; for 
some grand serjeanties are to be done in the time of war for [106. a- J 
the safety of the realme ; and some in time of peace, for the honour 


" of the realme. 


‘ Ou destre son marshall.” [*] If the king giveth lands to a 
man, to hold of him to be his marshall of his host, or to be marshall 
of England, or to he constable of England, or to be high steward of 
England {*], chamberlayne of England, and the like, these are 
grand serjanties ; and these and such like grand serjanties are of 
great and high jurisdiction, and some of them concerne matters mi- 
litary in time of war, and some services of honour in time of peace. 
And this is to be observed, that though there were divers lords mar- 
shalls of England before the raign of [z] R. 2. yet king R. 2. created 
Thomas Mowbrey duke of Vorfolke the first earle marshall of Eng- 
land per nomen comitis marischall Anglia. 


“ Ou de porter son esfee, %c.-ou d’estre son sewer a son corone- 
ment, fc.” These and such like grand serjanties at the king’s co- 
ronation are services of honour in time of peace. 


“ Dreatre un de ses chamberlaines, tc. ou de faire auters tiels 
services.” It is also a tenure by grand serjanty to hold [a] by any 
office to be done in person concerning the receipt of the king’s trea- 
sure; Quia thesaurua regis resficit regem et regnum; and ceneus 
regius est anima reifi. Soit is firmamentum belli, et ornamentum fiacis. 

Milites camerari dicuntur, guia fro cameruriis ministrant ; and 
concerning their office, this is the effect; as Ockam (6] saith, offictum 
camerariorum in recefta conststt in tribus, scilicet, claves arcarum, 
te, bajulant, hecuntam numeratam ponderant, et fier centenas libras’ 
in formulas mittunt. But discontinuance in effect hath worne out 
their office. And yet they continue their name, and keepe the 
keyes of the treasurie where the records doc lye. 


And another saith, camerarius dicitur à camera, quia camera est 
locue in quem thesaurus recolligitur, vel conclave in quo fecunia 
reservatur. Soas camerarius in legall signification est custos regit 
ceneûs ; and Willielmus de Bellocampo comes Warwict held officium 
camerarii in scaccario. 

Or by any office concerning the administration of justice, guia 
juatitià firmatur solium. 

It appeareth by an ancient record, [c] that Vartanue de Sancto © 
Petro tenuit de domino rege in cafiite medictatem serjantia facis 
fer servitium inveniendi decem servientes facia ad custodiendam 
hacemin Cestrié. 

See Ockam of the first institution and ancient order of the exche- 
quer, Dier 4 Eliz. 213. the usherie of the exchequer -holden by 
grand serjanty. 


« Tiels services, ce.” Here by (&c.) is to be understood other 
like services not expressed, as partly appeareth by that which hath 
beene said, viz. tobe steward of England, constable of England 

chamberlayne 


Sect. 153. 


Lib. 2. 


Of Grand Serjeahtie. _ 


chamberlayne of England, and other honourable services, whereof 
more shall be said in this Chapter. 


4 Ou un esheciall service al roy.” That is to say, that this great 
service be specially set downe; for it may consist of divers branches, 
as to goe with the king in his warre in the foreward, and to returne 
in the reareward ; and also to pay rent, &c. but yet it must be cer- 


Sect. 154, 155. 


taine and particular. 


‘ 


Sect. 


TEM, si tenant que tient per 
escuage morust,sonheire esteant de 
pleine age, s’il tenoit per un fee de 
chivaler, le heire ne paiera foreque 
¢. 8. pur relies come est ordaine per 
le stutute de Magna Charta, cap. 2. 
Mes si celuy que tient de roy per 
grand serjeantie morust, 
[ 106. bon heireesteant depleinage, 
le heire paicra al roy pur reliefe le 
value de lesterres ou tenements per an 
que les charges et reprises) queux 
il tient del roy per grand serjeantie 
(1). Et est ascavoir, que serjeantia 
en Latin idem est quod servitium, 
et sic magna serjeantia idem est 
quod magnum servitium. | 


“ Paieraal roy pur reliefe de value de ses terree, &c.” 


herewith agreeth 11 H. 4. 72. b. 


154. 


LSO, if a tenant 

which holds by es- (Ant #3: a») 
cuage dyeth, his heire being of fall 
age, if he holdeth by one À kaight’s 
fee, the heire shall pay but a e. s. 
for reliefe, as is ordained by the : 
statute of Magna Charta, c. & But 
if he which holdeth of the king by 
grand serjeanty, dieth, his heiro 
being of full age, the heire shall pay 
to the king for reliefe ene yeares 
value of the lands or tenemonts 
which he holdeth of the king by 
grand serjeaiitie over and besides all 
charges and reprises. And it is to 
be understood, that serjeantia in 
Latine is the same quod servitium, 
and so mugna serjeantia is the same - 
quod magnum servitium. 


And "48.47%. 


“ Serjeantia idem eat guod servitium.” Hereby it appeareth that 
the explanation of ancient words and the true sense of them are re- , 
quisite, and to be understood fer verba notiora. 


Sect. 155. 


TEM, veux, que tiegnont per cs- 

enage, doient faire lour service 
hors de roialme ; mes ceux, que teig- 
mont per graund serjeantie, pur le 
greinder part doient faire lour ser- 
vices deins le roialme. 


ASS they, which hold Wy és- 
cuage, ought to doe their ser- 
viee out of the realme; but they, 
which hold by grand serjeantie, for 
the most part ought to doe their 
services within the realme. 


(1) See as to reliefs ante 69. b. 76. a. 83. a. 


Vor. I. 


39 


« FENANTS 


Lib. 2. Cap. 8. Of Grand Serjeantie. Sect. 156. 
“ ENANTS fier escuage dcient faire lour service hors del 
roiaimr.” 
ta Co. 88.) E For he, that holdeth by cornage or castle-gard, holdeth by knights 


service, and is to doe his service within the realme; but he haldeth 
not by escuage ; and therefore Z.i'{! ton materially said tenant fer 
escuage, and not tenant by knights service (2). 


* Purle greinder part.” For to bear the king’s banner, or his 
lance, or to lead his host, and to be his marshall, &c. may be as 
well without the realme ; and therefore Litticton said (for the 
greatest part). 


Sect. 156. 


TEM, il est dit, que en les marches 
de Scotland ascuns teignont de 
roy per cornage, c’estascavotr, pur 
centier un cornu, per garner homes 
de pais, quant ils oyent que le Scottes 
ou auters enemies ceignont ou coilent 
enter en Engleterre; quel service est 
graund serjeanty. Mes si ascun (e- 
nant tient d’ascun auter scignior, que 
de roy, per tiel service de cornage, 
ceo n’est pas grand serjeantie, mes est 
service de chivaler, et trait a luy 
garde et marriage; car nul poit tener 
per grand serjeanty si non de roy 
tantsolement. 


LSO, it is said, that in the 

marches of Scotland some hold 
of the king by cornage, that is to 
say, to winde a horne, to give men 
of the countrie warning, when they 
heare that the Scots or other ene- 
mies are come or will enter into 
England; which service is grand 
serjeanty. But if any tenant hold 
of any other lord, then of the king, 
by such service of cornage, this is 
not grand serjeanty, but it is 
knights service, and it draweth to 
it ward and marriage (2); for none 
may hold by grand serjeanty but of 


the king only. 


ne cep. 7 “6 N les marches de Scotland.” Marches is either a Saxon 
. Cap. & … … 
Camden in word, and significth limites, bourdours, or an English word, 
Brhannie. viz. Markes. Nota, for that it lyeth neere to Sco¢/and, it is sayd 
in the marches of Scot/and, and yct the land whereof Lit- 
tleton here speaketh, lieth in England (1). [ 107. a. } 
“ Per cornage.” Cornagium is derived (as cornuare also is) à 
cornu, and is as much (as before hath been noted (3) as the service 
of the horne. It is also called in old bookes horngedd. 
98 HLS tit Note, a tenure by cornage of a common person is knights service, 
Gard: 148. of the king it is grand serjeanty ; so as the royall dignity of the per- 
infine.16 3. Son of the lord maketh the difference of the tenure in this case (4). 
fore And I find that there were cornicudarii amongst the Romans ; et 


dicti fuerunt cornicularii guia cornu faciebant cxcubias militares ; 
and magna serjeantia is appropriated only to this tenure. 


(2) [See Note 112.] 
[ 107. a.) 


(1) See further as to the marches of 
Gcotiand, 4 änst. 281. and Nichols. Leges 
March: 


(2) [See Note 113.] 

(3) See ante 69. b. 

(4) See post. 108. b. where for’a like rea- 
son a service, which if it was to be done toa 
subject would be socage, is distinguished by 
the denomination of petit serjeanty. 

Sect. 


Lib. 2. 


Of Grand Serjeantie. 


 Sect. 157. 


Sect. 157. 


TEM, home poit veier anno 

41H. à. que Cokayne, adonque 
chiefe baron Weschequer, vient en le 
common banke, portant ovesques luy 
la copie d’un recorde in hee verba. 
Talis tenet tantam terram de domi- 
no rege per serjeantiam, ad inve- 
niendum unum hominem ad guer- 
ram ubicunque infra quatuor maria, 
&e. Et il demaunda, sil fuit graund 
serjeanty, ou petite serjeantie. Et 
Hanke adonques disoit, que il fuit 
graunde serjeantie; pur ceo que il ad 
sercice a faire per corps d’un home, 
et s’il ne purra trocer nul home a 
faire le service pur luy, il mesme doit 
faire. Quod alii justitiarii conces- 
serunt. Cokaine donque, Doit le 
tenant en ceo cas paier reliefe al va- 
lue de terre per an? Ad quod non 
fuit responsum. 


&9’¢,”” 


“ f x g’ilne frurra trover nul home a fuire le service fur luy, 


Hereby it appeares, that tenant by grand serjantie 
may in some cases make a deputy ; and therefore the di- 
versitie is, that where the grand serjanty is to be done to 


AS a man may see in anno 
11H. à. that Cokayne, then 
chiefe baron of the exchequer, came 
into (he common place, and brought 
with him the copy of a record in 
these words. Talis tenet tantam 
terram de domino rege per serjean- 
tidm, adinceniendum unum hominem 
ad guerram ubicunque infra quatuor 
maria, €c. And he demanded, if 
this were grand serjeanty, or petite 
serjeanty. And Hanke then said, 
that it was grand serjeanty; because 
he had a service to do by the bodie 
of a man, and if he cannot find a 
man to doe the service for him, he 
himselfe ought to do it (5). Quod 
alii justitiarii concesserunt. Then 
salth Cokaine, Ought the tenant in 
this case to pay reliefe to the value 
of the land by the yeare? dd quod 
non fuit responsum. 


cita de Banco, 
Sir John Moyse’e 


the royall person of the king, or to execute one of those high and 
great offices, there his tenant cannot make a deputie without the 
king’s licence ; and therefore Litileton hath said before that such 
services are to be done in proper person. But he that holdeth to 
serve him in his warre within the realme or by cornage, may make 
a deputie. 

[*] Johannes de Archier qui tenet de domino rege in capfite fer 
serjantiam archerie, &c. in comitatu Glouc. heres in custodid. 


“ Infra quatuor maria.” Thatis, within the kingdome of Eng- 
land, and the dominions of the same kingdome (6). 
Now it is good to be seene what persons that hold by grand ser- 
jantie may doe and performe that honourable service in person, and 
who ought not to be received thereunto, but ought to make 
[107. b.] a sufficient deputy. At the coronation of [a] king 2. 2. 
John Wilshire citizen of London exhibited his petition to the high 
steward of Exgiand in his court, that where the said John held 
certain lands in Hayden in the county of Essex of the king by 
grand serjeantie, viz. to hold a towell when the king should wash his 
hands before dinner the day of his coronation, &c. and prayed that he 
might be accepted to doe this office of grand serjeantie, the judge- 
ment 


(5) [See Note 114.] (6) (See Note 115.] 


case 


11 H. 472 


Claus. 18. 
4 m. 5. 


(aim % Rot. 
.laus. Ur 48 


Lib. 2. (Cap. 8. Of Grand Serjeantie. Sect, 157. 


ment followeth. Et quia-afifaret fier record’ de Scaccario domini 
regis incurid monetrat’ quod predicta tenementa tenentur de domino 
rege per servitium firedietum, ideo dictus Johannes admittitur ad 
servitium euum hujusmodi faciendum per Edmondum comitem Can- 
tabrigia deputatum suum, et sic idem comes in jure ifsiue Johannis 
manutergium tenuit, quando dominue rex lavabat manus suas dicta 
die corome‘ionis sue ante Arandium. 

By which record it appeareth, that the said John Wilehive, being 
of his quality and having not any dignity, could not doe and per- 
forme this high and honorable service to the royall person of the king, 
but did make an honorable deputy, who performed it in his rignt ; 
which ig worthy of observation. 

Vid. 1. KA At the same coronation William Furnevall exhibited his petition 
mens. in the same court, that where he held the mannor of Farnham, in 
the county of Buck, with the hamlet of Cere in the same county, by 
the service to find tothe king at his coronation a glove for his right 
hand, and to support the king’s right hand the same day, while he 
held in his hand the verge royall, the judgement followeth. Qué 
quidem fetitione debité intellecté, et factd frublicé proclamatione, si 
guia clamco ifisius Williclmi ined Aarte contradicere vellet, nemine- 
que ei cantrariente, consideratum fuit, quod idem Willielmus, as- 
sumpto fer eum firimitüa erdine militari, ad eervitium predictum 
admitteretur faciendum ; et frostmodo (videlicet,) die Martis 
firoximo ante coronationem fredictam dominue rex ipsum Wiltel- 
mum afrud Kenington honorifice preéfecit in militem, et sic tlem Wil- 
Reimus seruitium suum fredictum dicto die coronattonis, jurte 
considerationem firedictam, ferfecit et in omnibug adimplevit. By 
which it appeareth, that a knight is of that dignity, that he may 
performe this high and honorable service in his owne person ; and 
although this Wilitam Furnevall was descended of an honorable 
family, yet before he was created knight he could not performe it. 
And sir John de Argentine, ehivalier, performed the service of 
grand serjeanty, tobe the king’s cup-bearer at the same coronation. 
[my Vid. 1 RS (m} Anne, which was the wife of sir John Hastings earle of Pem- 
me 4. broke, whoheld the mannor of 4ehley in Norfolke of the king by 
grand serjeantie, viz. to performe the office of the napery at his 
Coronation, was adjudged to make a deputy, because a woman ean- 
not doe it in person ; and thereupon she deputed sir Fhomas Blount, 
Vid.1B.%.m,45. knight, who performed the same in her right. John, sonne and 
heire of John Hastings earle of Pembroke, exhibited in the same 
court his petition, shewing that by his tenure he was to carrie the 
great spurres of gold before the king at his coronation, &c. The 
judgement is, #udité et intelloctà bilid pradicta, pro e¢ quod dictus 
Johannes est infra atatem et in cuetodié domini regis, quanquam 
sufficienter ostenditur per recorda, et evidentias, quèd ifise servi- 
tium peadictum facere deberet, eonsideratum extitit, gudd csset ad 
voluntatem regis, guie dictum servitium ist4 vice in jure ipeiue Jo- 
hannis fuceret ; et sufier hoc dominus rex assignavit Edmundum 
comitem Marchia ad deferendum dicto die coronafionis predicta 
ealcaria in jure prefaté heredis, salvo jure alterius cujuscungque. 
Et sic idem comes Marchie calcaria illa fræedicto die coronationis 
coram ifiso domino vege drferebat. By which it appeareth, that the 
heire, before he hath accomplished his age of one and twenty yeares, 
capnot performe his great and honourable service, but during the 
mineritie the king shall appoint one to performe the service. 


Sect. 





Lib. 2. 


Sect. 


T nota, que touts que teignont 

de roy per grand serjeanty, 
teignont de rey per service de chi- 
valrie; ct le roy pur ceo avera garde, 
mariage, et reliefe; mes le roy n’a- 
vera de eux escuage, sila ne leignont 
de luy per escuage. 


ERE Littleton saith, that he, that holds by grand 
serjeantie, doth hold by knights service, which is so 
And therefore Lefticeton doth add, 


[ 108. a. ] said of the effects. 


Of Grand Serjeantie. 


Sect. 158. 


158. 


ND note, that all which hold of 

the king by grand serjeanty, 

hold of the king by knights service; 

and the king for this shall have ward, 

mariage and reliefe ; but he shall 

not have of them escuage, unlesse 
they hold of him by escuuge. 


6 E.3.15.a. 
per Finchden, 


that the king shall have ward mariage and reliefe, which are the 


effects of knights service, &c. 


Sometimes in ancient records, eervitium militare is called servé- 


(Ante 74 a) 


tium hauberticum, or servitium brigandinum, or servitium lorica- 
tam, And a haubert or brigandine signifieth a coat of maille (1). 


(1) [See Note 116.] 


Car. 


Lib. 2. Cap. 9. Of Petit Serjeantie. Sect. 159. 
Cuap. 9. Petit Serjeantre. Sect. 159. 


T ENURE per petit serjeanty est 
lou home tient sa terre de nostre 
seignior le roy, de render al roy un- 
nualment un arke, ou un espee, ou un 
dagger, ou un cultcl, ou un launce, 
ou un paire de ganis de ferre, ou un 
paire de spoures d'ore, ou un sete, ou 
divers setes, ou de render autres tiels 
pelit choses touchanls le guerre. 


ENTRE by petite serjeanty is, 
where a man holds his land of 
our soveraigne lord the king, to 


yeeld to him yearly a bow, or a 


sword, or a dagger, ora knife, or a 
lance, or a paire of gloves of maile, 
or a paire of gilt spurs, or an arrow, 
or divers arrowes, or to yeeld such 
other small things belonging to 


warre. 
Britton, (ol: 164. a E noatre acignior le roy.” And so Litticton concludeth this 
bl. 35. Chapter, that a man cannot hold by grand serjeanty or 
ba ea petite serjeanty but of the king, and of the king as of his person, 
Quid i de avibus and not of any honour or manor (2). And it is to be observed, that 
(6 Co. 6.) regularly a tenure of the king as of his person is a tenure in cafite, 
so Called x20’ if: firofiter excellentiam ; because the head is the 
principal] part of the body, and he that holdeth of any common per- 
son as of his person, he in truth holdeth in cafite; but againe 
aer *i€cxm it is only in common understanding applyed to the king, and 
that seigniory of a common person is called a tenure in grosse, that 
is, by itselfe, and not linked or tied to any mannor, &c. 
[a] Braeton, lib And this tenure of the king in cafiite, is said [a] to be a tenure of 
Ro. Abr, 604.) (RE king as of hiscrowne, that is, as he is king. [4] And therefore 
6)3 E. 3. if one holdeth land of a common person in grosse as of his person, 
sony 8-9 and not of any mannor, &c. and this seigniory escheateth to the king 
+ Ha ” (yea though it be by attainder of treason) he hcldeth of the person of 
a0 H. 8. ibid. the king, and not in cafite ; because the originall tenure was not 
Der sh Vide created by the king. And therefore it is directly said, that a tenure 
Le statute de of the king fn cafiitr, is when the land is not holden of the king as of 
sine KR. any honor, castle, or mannor, &c. but when the land is holden of 
mie Abr. 73, the king as of his crowne (3). 
Note, that an honor is the mest noble seigniory of all others, and 
originally created by the king, but may afterward be granted to 
others. See for the creation of an honor, 13 H. 8. cap. 5. 33 4. 
8. cap. 37,38. 37 H. 8. cap. 18. (4). 
And it is to be observed, that a man may hold of the king i cafite, 
or of his crowne, as well in socage, as by knight’s service (5). 
Magna Chart. “ Derendrr al roy annualment un arke, ou un esfiee, Fc.” As 
op a grand serjeanty must be done by the body of a man, so petite ser- 
jeanty hath ncthing to do with the body of a man, but to render some 
things touching warre; as a bow, a sword, a dagger, a knife, a 
launce, a pair of gantlets of iron, or shafts, and such like. 
Regist: fo-3. It is to be cbserved, that grand scrjeanty or knights service is not 
st. 1+ 10 ke 


in law called hcraum servit:um, as sccage is, but fer feodum unius 
militis, Fc. 
passage is called diberum scrvi.ium ; and therefore it is said 


her 


(2) [See Note 1183 (4) fee Note 204 
(3) [See Note 118. (5) [See Note 120. 


But to finde the king so many ships for his [108 b 7} 


Lib. 2. Of Petit Serjeantie. Sect. 160, 161. 


her liberum servitium, ad inveniendum nobis qungue naves ad 
transitum nostrum ad mardatum nostrum. And therefore cleerly 

such a tenure is neither grand serjeanty, nor Knights service ; be- 

cause nothing is to be donc by the hodv of any man, nor in that case 

‘teuching war, but ships to be found. And this is the reason that 

I ittleton yeeldeth of the ex:mples he doth here put, because that 

such a tenant by his tenure cught not to gq, nor to doe any thing in his 

person, touching war. And herewith agreeth Bracton, ex farvis 
serjeantiis, que non reefitciunt regem nec patria defensionem, nul- Brace. iis. 
lum competere debet mariitagium nec custodiam, Sc. fo. 36. 

If a man holdeth land of the king, to finde an horse of such a price 
and a saddle and a bridle by forty dayes, or any other time when the 
king goeth with his army against Wales, this is petite serjeanty, and 
no grand serjeanty, for the cause aforesaid. 


9 IL 3. Gard. 14. 


Sect. 160. 
Kt liel service ne est forsque so- ND such service is but socagein 
4 cage en effect; pur ceo que tiel effect; because that such tenant 


tenant per son tenure ne doit uler,ne by his tenure ought not to goe, nor 

Fayre ascun chose, en son proper per- do any thing, in his proper person, 

son, touchant le guerre, mes derender touching the warre, but to render 

et payer annualment certainechosesal and pay yearly certaine things to 

roy, sicome home doyt payer un rent. the king, as a man vught to pay a 
rent, 


“WENZEL service n’est forsque socage, (c.” But as it hath beene 
said, the dignity of the person of the king giveth the name of 

petite serjeanty; which in case of a common person should be called 
plain socage, ab effectu ; for it shall have such effects or incidents 9H 3. Gard. 145. 
as belong to socage, and neither ward nor marriage, &c. for they 
-belong to knights service. 

Of this tenure the Great Charter in the person of the king saith Mag. Chart. 
thus : Vos non habebimus custodiam heredis, Sc. occasione alicujus Vid. Stat. de 
harve serjeantia, quam tenet de nobis fier servitium reddendo nobig Wardis& Releviis 


cultellos, sagittas, °c. acai 
' Sect. 161. 
T nota, que home ne poyt tener ND note, that a man cannot 
4 per graund serjeanlie, ne per hold by grand serjeanty, nor by 
petit serjeanty, sinon de roy, &c. petite serjeanty, but of the king, &e. 


F this sufficient hath beene sayd before, saving that farva ser- Vide Sect. 1. 
jeantia is only appropriate to this tenure (1). 


(1) [See Note 121.] 


Cuap. 


Lib. 2. Cap. 10. Of Tenure in Burgage. Sect. 162, 163. 
Crap. 10. Tenure en Burgage. Sect. 162. 
ENURE en burgage est,lou an- ENURE in burgage is, where 


tient burgh est, de que le roy est 
seignior, et ceux, que ont tenements 
deins le burgh, teignont del roy lour 
tenements; que chescun tenant per 
son tenement doit payer al roy un 
certain rent per an, &c. Et tiel te- 
nure nest forsque tenure en socage. 


an ancient burrough is,of which 
the king is lord, and they, that have 
tenements within the burrough, hold 
of the king their tenements; that 
every tenant for his tenement ought 
to pay to the king a certaine rent 
by yeare, &c. And such tenure is 
but tenure in speage. 


Brocton. fib. S. «s URGAGE,” in Latine burgagium, is derived of this word 
Britton, fol 164. burgus, which is vicus, ficgus, or villa, a towne (2); and it 
Mirror, cap. 


set. 18. is called a burgh (3), because it sendeth burgesses to parliament (4). 
Mayor of Lynn's Cas. 40 Ass. p.37. 43 E. 3.82. 31 E.458.& 64 3117.15. 3 E 3. cap. 3 


Of burghs some be incorporate, and some not; and some be 
walled, and some not. [6] It was in former times taken 
for those companies of ten families, which were one ano- [109. a. | 
ther’s pledge; and therefore a pledge is in the Saxon tongue borhoe, 
whereof some take it that a burgh came ; whereaf also commeth 
headborough or borowhead, cafitalis flegius, a chiefe pledge, viz. 
the chiefe man of the borhoe, whom Aracton calleth frithéurgus ; 
and hereof also commeth burgbote, which, as Ficta saith, signifieth 
guietantium refarationia murorum civitatie aut burgi. 

Every city is a burgh, but every burgh is not a city ; whereof 
more shall be said hereafter. And the termination of this word 
burgagium (as before hath been noted), signitieth the service where- 
by the burgh is holden. And of this word (durgh_) two ancient and 
noble families take their names, viz.de Burgo, and de Burgo caro, 
Burchier. 

FN.B 664 ‘“ De que le roy est seignior.” But it may be holden of another, 
as by that, which immediately followeth, appeareth. 


Sect. 163. 


T mesme le manner est, lou un 

auter seignior espiritual ou tem- 
porall est seignior de tiel burgh, et 
les tenants de tenements en tiel burgh 
teignont de lour seignior a payer, 
chescun de eux, un annual rent. 


(2) For the difference between town and 
borough, see post. 115. b. 

(3) For the etymology of borourh, besides 
Spelman, Du Fresne, and the other glossa- 


ND the same manner is, where 

another lord spirituall or tem- 
porall is lord of such a burreugh, 
and the tenants of the tenements in 
such a borough hold of their lord 
to pay, each of them yearly, an 
annual rent. 


rists, see Whitl. on Parliam. 497. Brad. on 
Bor. 1. and Mad. Firm. Burg. 2. 


(4) [See Note 192] 
THIS 


Lib. 2. 


Of Tenure in Burgage. 


Sect. 164. 


HIS is evident, and needeth no explanation. Only this by 
the way is to be observed, that bishops, being lords of par- 


liament, have not been called lords spirituall so lately as some 


bave imagined. 


16 R. 2. Ca. §. 
1 H 4 ca. 2. Bee, 


Sect. 164. 


AT est appel tenure en burgage, 
+ Aig pur ceo que les tenements deins le 
burgh sont tenus del seignior del 
burgh per certaine rent, &c. Et est 
ascavoire, que les untient villes appel 
burgh, sont les pluis antient vills que 
sont deins Engleterre; car ceuxtilles, 
que ore soni cities ou counties, en an- 
tient temps fueront burghes, et ap- 
pelles burghes; car de tielx ancient 
villes appelles burghes, veignont les 
burgesses al parliument, quant le roy 
ad summon son parliament (1). 


ND it is called tenure in bur- 

gage, for that the tenements 
within the burrough be holden of 
the lord of the burrough by certaine 
rent, &c. And it is to wit, that the 
ancient townes, called burroughes be 
the most ancient towns that bo 
within England; for the townes 
that now be cities or counties, in 
old time were boroughes, and called 
boroughes; for of such old townes 
called boroughs come the burgesses 
of the parliament to the parliament, 


when the king hath summoned his 
parliament. 


se ER certainerent,&c.” By (&'c.) here is implyed fealty, or 
other service, as to repaire the house of the lord, &c. ; 


“ Les ancient villesapfpel burghes.” 
So as a burgh is an ancient towne, holden of the king or any 
other lord, which sendeth burgesses to the parliament. 
And it is to be observed, that Burgh and Burie have all one sig- 
nification ; as Canterburie, Burie Saint Edmond, Sudburte, Sulis- 
[109 b ] buric, Banburie, Heytesburie, Malnesburie, Shaftesburie, 
* oS Lenkesbury, and others send burgesses to the parliament. 
Vide pro villis, fiurochiis et humlettis, postea, Section 171. 


““ Cities,” Civitas, whereof commeth the word city. A city is 
a borough incorporate (2); which hath or have had a bishop; and 
though the bishopricke be dissolved, yet the city remaincth. 

In the time of William the Conquerour it is declared in these words: 
‘Item nullum mercatum.vel forum stt, nec fieri fiermittatur, nisi in 
civitatibus regni nostri, et in burgis clausis et muro vallatis, et castel- 
lie, et locis tutissimis, ubi consuetudines regni nostri, ct jus nostrum 
commune, et dignitares coronæ nostra, que constitute sunt à bonis 
prædecessoribus nostris, deherirenonfiossunt,nec d fraudart, nec vio- 
lari, sed omnia ritè et fer judicium et jus'i:iam fieri debent : et ideo 
castella ct burgi et civitates sunt et funda!æ et edificate; scilicrt ad 
uitionem gentium et fpofulorum regni, et ad defenstonem regni, et 
idcirco observari debent cum omni libertate et integritate et ratione. 
So as by this it appcareth, that cities were instituted for threc pur- 
poses. First, d consuctudines regni nostri,el jus nostrum commune, 

cé 


Lamb. fo]. 125,' 


(1) See ante 108: b. note 4. (2) [See Note 123.1 


Vou. 40 





Lib. 2 Cap. 10. Tenure in Burgage. Sect. 164. 


et dignitates corone nostra conservand’. 2. Ad tuitionem gentium et 
fofulorum regni. And thirdly, 4d defensionem regni. For conser- 
vation of laws, whereby every man enjoyeth his owne in peace; for 
tuition and defence of the king’s subjects; and for keeping the king’s 
peace in time of sudden uprores; and lastly, for defence of the realme 
against outward or inward hostility. 
Mirror, cap. 2. Civitas et urbsin hoc differunt, quod incole dicuntur civitas, urbe 
verd complectitur ædificia ; but with us the one is commonly taken 
for the other. Villeins sont coultivers de fiefe demurrants in villages 
upland; car de ville eat dit villeine, et de boroughes burgeeses,et de 
cities citizens. 

Every borough encorporate, that had a bishop within time of 
memory, is a citie, albeit the bishopricke be dissolved; as Hestmin- 
Mick. 7 B.1 ater had of late a bishop, and therefore it yet remaines a city. (3). 
Rot. 1.(which wae ~The burgh of Cambridge, an ancient citie, as it appeareth by a judi- 

of ciall record (which is to be preferred before all others) where mos 

ctvitatis Cantabrigie is found by the oath of twelve men, the recog- 

of St. nitors of that assise ; which (omitting many others) I thought good 

in to mention, in remembrance of my love and duty aime matri aca- 
demie Cantabrigie. 

There be within England two archbishoprickes, and twenty-three | 
other bishoprickes. ‘Therefore so many cities there be; and Cam- 
bridge and Westminster being added, there are in all twenty-seven 
cities within this realme, and may be more, than at this time I can 
call tomemory. 

It is not necessary that a citie be a county of itselfe; as Cam- 
bridge, Ely, Westminster, &c. are cities, but are no counties of 
themselves, but are part of the counties where they be. 


(Post. 168. a.) “ Counties,” or Shires; the one taken from the French, the other 
from the Saxon, in Latine Comitatus. Counties are certaine circuits 
or parts of the kingdome, into the which the whole realme was 
divided for the better government thereof, so as there is no land 
but it is within some county. And every of them is governed by a 
yearly officer, which we call a Shireve ; which name is compounded. 
of these two Saxon words shire and reve [i.e.] firefositusor prafec- 
éus comitatas. But hereof more hereafter in his proper place shall 
be spoken. There be in England forty-one counties, and in Wales 
twelve. 


30 Co 183, 1M “ Veignont les burgesacs ab parliament, tc.” Parliament is the 
Sect. 07. highest and most honourable and absolute court of justice in England, 
consisting of the king, the lords of parliament, and the commons, 
And againe, the lords are here divided into two sorts, viz. spiritual] 
and temporall. And commons are divided into three parts, viz. into 
knights of shives or counties, citizens out of cities, and burgesses out 
of burroughes ; the words of the writ to the sherife for the election 
being, duoe milites gladiis cinctoe magis idoneos et discretos comi- 
taitls tui, et de quélibet civitate comitathe tut duos cives, 110 
et de quolbet burgo duos burgenses de discretioribus, ct [ ° a. ] 
magie sufficientibus, Sc. all which have voyces and suffrages in par- 
Vide Beet: 3 liament. You shall reade in the parliament rolls, that (as hath beene 
(+ Last. 2.) said) there islex et coneuctudo ferkamentt, quequidemlex querenda 
estab omnibus, ignorata à multi, et cognit@ à faucis. Of the mem- 
| bers 


é 


(3) ©See Note 1247 


Lib. 2. 


bers of this court some be by descent, ay ancient noblemen ; some 
by creation, as nobles newly created ; some by succession, as bi- 
shops ; some by election, as knights, citizens, and burgesses. 

It is Called parliament, because every member of that court should 
sincerely and discreetly farler la ment (1) for the general good of 
the common wealth; which name it hath also in Scot/and (2); and 
this name before the Conquest was used in [a] the time of Edward 
the Confessour, William the Conquerour, &c. (3). It was anciently 
before the Conquest called michel sinoth, michel gcmote, ealea witena 
gemote ; that is to say, the great court or meeting of the king and 
of all the wisemen, sometime of the king with the counsell of his 
bishops nobles and wisest of his people. This court the Frenchman 
calleth des estates, or assemble des estates. In Germany it is 
called a diet. For those other. courts in France that are called par- 
liaments, they are but ordinary courts of justice ; and (as Paulus 
Jovius affirmeth) were first established by us. 

The king of England is armed with divers councels, one whereof 
is called commune concilium, and that is the court of parliament, 
and soit is legally called in writs and judicial proceedings commune 
concilium regni Anglie. And another is called [6] magnum conci- 
lium: this is sometime applied to the upper house of parliament, 
and sometime out of parliament time to the peeres of the realme, 
lords of parliament, who are called magnum concilium regis; for 
the proofe whereof take one [c] record for many in the fift yeare of 
king H. 4. at what time there was an exchange made betweene the 
king and the earle of Northumberland, whereby the king promiseth 
to deliver to the earle lands tothe value, &c. fer advice et assent 
des estates de son realme et de son parliament (jiarensi que fiar- 
Lament soit devant le feast de St. Lucy ) ou auterment per advice 
de son graund councell, et auters estates de son realme, que le roy 

Serra assembler devant le dit feast, in case que le parliament ne sott. 
And herewith agreeth the act of parliament in 37 Æ. 3. cap. 18. 
where it is said before the chancellour treasurer and great councell. 
(4) Thirdly (as every man knoweth), the king hath a privy coun- 
cell for matters of state ; (as for example) [d] Henricus de Bello- 
monte baro de magno et de firivato concilio regis juratus, and many 
others before and after. The fourth councell. of the king are his 
judges of the law for law matters; and this appeareth frequently in 
our [¢] bookes ; and must be intended, when it is spoken generally 
by the councell, it is to be understood secundum subjectam mate- 
riam ; for example, if it be legall, then by the king’s councell of 
the law, viz. his judges (5). | ‘ 

Now for the antiquity of this high court of parliament, whereof 
Littleton here speaketh, it appeareth, that divers parliaments have 
beene holden long before and untill the time of the Conqueror, which 
be in print, and many more appearing in ancient records and manu- 
scripts (6). [f/f] Le Roy Alfredassembler’ lee counties, Ue. et ordeina 
fur usage perpetual, que deux foits peranou pluzs sovent fur mister 
in tempfis de peace se agsemblerent a Londres,a fiarlementer sur le gut- 
dement del people de Dicu,et coment soy garderont de fiecher, vive- 
ront en quiet, et receiveront droit per usage ct sanits judgements. 
Percestecatate se fierontfilusorsordinancesfier filusors roysjesque a 

temps 


Of Tenure'in Biigage. 


. (4) [See Note 128.1 
(5) [See Note 129.] 


So See Note 125.] 
(6) [See Note 130] 


(2) [See Note 126. 
(3) [See Note 127. 


Sect. 164. 


4H. 8. cap. 8. 
[a] Treatis. de 
Modo te ° 
Parliam. 
21 E. 3. ft. 60.28. 
Johannes de Ra- 
icelia tempore 
Peek Johannis. 


title. 

(Doct. & Stud. 
164. 

3 Inst. 125. 179. 
4 Inst. 53.) 


(d] In dors. 
Claus. 16. E. 2 


m. 5. 
(7 Co. 36.) 


[e] 43 Ass. 15. 
27 H. 6, 5. 

1 H. 3.11. 
Regist. 191. 
12 + 
4E. 3.2. 

39 E. 5. 35. 

3 Ass. 15. 

19 E. 3. Jugement 
174. W. 1. ca. LL 
Lestat. de Tem- 
plar. 16 R. 

2. Stat de Premu- 
nire. | 
See the same pub- 


3. ca 14 & 
36 E. 3. ca. 10. 


Lib. 2. Cap. 10. 


Mirr. ea. 2. sect. 
4. 7. 10. 14. ca. 

4 de Defkults, & 
cap. de Homicide, 
eap- 1. sect. 

23. cap. 4.de 
Poyns Ockam 
quid cum Ven. 
Motth. Paris. 
313, 213. 


fol. 164. 

(4) Fleta, lib. 2. 
ea. 2. Fortescue 
de Laudibus 
Legum Angie. 
Bract. bb. L 
ca. + 

(Doctor & Stud. 
33.) 


Of Tenure in Burgage. 


temps le roy que ore eat, que fuit le roy E.1. The conclusion of that 
great parliament holden by king Ethelstan at Grately is very re- 
markable, which I have seene in these words. 47/7 this was enacted 
in that great sunod or councell at Grately, whercat wae the arch- 
bishop Wolfehelme, with all the noblemen and wise men, which king 
Athelstan called together. 

There hate beene in the time of, and since the Conquest, in the 
reignes of H.1. king Stefihen H. 2. R. 1. king John, H. 3, &c. 280 
sessions of parliament, and at every session divers acts of parliament 
made, no small number whereof are not in print (7). 

The jurisdiction of this court is so transcendent, that it maketh, 
inlargeth, diminisheth, abrogateth, repealcth, and reviveth lawes, 
statutes, acts, and ordinances, concerning matters ecclesiasticall, ca- 
pitall, criminall, common, civill, martiall, maritime, and the rest. 
None can begin, continue, or dissolve the parliament, but by the 
king’s authority. Of which court it is said, [a] Que él eat de tres 
grand honor ct justice, de que nul doit imaginer chose dishonorable. 
(6] Habet rex curiam suam in concilio suo tn farliamentis suis, 
firæsentibus prelatie, comitibus, baronibus, proceribus, et aliis viris 
freritis, ubi terminate sunt dubitationes judiciorum, et novia tnjuftés 
emersis nova consliluuntur remedia, et unicuique justitia frout me- 
rueri! retribuetur ibidem. But this properly doth belong to the juris- 
diction of courts, and therefore this little taste hereof shall suffice. 


Sect. 165. 


EM, pur le greinder part tielx 

burghes ont divers customes et 
usages, que n’ont pas auters villes. 
Car ascuns burghes ont tiel custome, 
que si home ad issue plusors fits et 
morust, le puisne fits enheritera touts 
les tenements que fucront a son pere 
deins mesme le burgh, come heire a 
son pere per force de custome ; et tiel 
custome est appel burgh English. 


“ QYUSTOMES et usages.” 


Sect. 165. [110. b.] 


LSO, for the greater part such 

boroughes have divers customes 
and usages, which be not had in 
other towns. For some boroughes 
have such a custome, that if a man 
have issue many sonnes and dyeth, 
the youngest son shall inherit all 
the tenements which were his fa- 
ther’s within the same borough, as 
heire unto his father by foree of 
the custome ; the which is ealled 
borough English (1). 


Conguetudo is one of the maine tri- 


angles of the lawes of England ; those lawes being divided 
into common law, statute law, and custome. Of which it is said, [*] 


e 
L ? as F that consuetudo quandoque pro lege servatur in fiartibus, ubi fuerit 
more utentium afifirobata, et vicemlegis obtinet ; longævi enim tem- 
Ce} Idem, Kb. 3. forts usus et conauetudinis non est vilis authoritas. [c] Longa fros- 
(Dav. 33. a.) scesio (sicutjus ) fiarit jue possidendi,ct tollit actionem vero domino. 


Of every custome there be two essentiall parts, time and usage ; 
time out of minde, (as shall be said hereafter) and continuall and 
peaceable usage without lawfull interruption. 

c¢ Que 


(7) See Pref. to Ruffhead’s Stat. 21. 


[110. b.] 
(L) "See Note 151.] 
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“ Que n'ont fas au’res villes” It is necessary to be knowne 
what customes may be alledged in an upland towne, which is neither 
citie nor borough. [*] In an upland towne, that is neither city nor 
borough, such a custome to devise lands cannot be alledged. Nei- 
ther in an upland towne can there be a custome of borough English 
or gavelkinde ; but these are customes, which may be in cities or 
borroughes. [d] Also, if lands be within a mannor fee or seigniory, 
the same by the custome of the mannor fee or seigniory may be de- 
visable, or of the nature of gavelkinde or borough English. [*] But 
an upland towne may alledge a custome to have a way to their 
church, or to make by-lawes for the reparations of the church, the 
well ordering of the commons, and such like things. And it is tobe 
observed, that in special cases a custome may be [e] alledged with- 
in a hamlet, a towne, a burgh, a city, a mannor, an honor, an hun- 
dred, and a county ; but a custome cannot be alledged generally 
within the kingdome of England ; for that is the common law (2). 


“ Le puiene fits inheritera.” And yet by some customes the 
youngest brother shall inherit ; for consuetudo loci est observanda (3). 


“ Toutes les terres ou tenemen’e :” Either in fee simple, fee taile, 
or any other inheritance. If lands of the nature of borough English 
be letten to a man and his heires during the life of Z S. and the 
lessee dyeth, the youngest sonne shall enjoy it (4). 


“ Borough English :” So called, because this custome was first 
(as some hold) in England (5). 


Sect. 166. 


Sect. 166. 


1 E. 4. 83, 54. 
DL m0) ‘ 


ES 

mr 
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of 
FR 
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CET en ascun burghes, per le LSO, in some boroughes, by 
custome, feme avera pur sa dower custome, the wife shall have for 
touts les tenements que fueront a sa her dower all the tenements which 


baron, &c. were her husband’s, . 
ND this is called frank banke, francus bancus. Conauetudo Bret 
est in partibus ilies, guéd uxores maritorum defunctorum  ¥.N. B. 180.0 
habeant francum bancum suum de terris eockmannorum tenet’ no- (Amtesacb) 
mine dotis. 
“ Que fueront a sa baron, rc.” Here is implyed by (Ec.) 
(111, a. J that in some places the wife shall have the moity of the 
lands of her husband, so long as she lives unmarried ; as in gavel- 
kinde. And of lands in gavelkinde a man shall be tenant by the 1° E-3. Aide. 129. 
curtesie without having of any issue. (1) In some places the widow 
shall have the whole, or halfe, dum sola et casta virerit, and the like. 
(2) [See”Note 132.] English and the subject in general, Append. 


(3) [See Note 153.1 . to Robins. Gavelk. 
(4) [See Note 134:] | Li11.a] 
(5) See as to the denomination of Borough (1) [See Note 135.] 
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Sect. 
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Sect. 167. 


Sect. 167. 


TEM en ascuns burghes, per le 
custome, home poit deviser per son 
testament ses terres et tenements, que 
ilad en fee simple deins mesme le 
burgh al temps de son morant ; et per 
force de tiel devise, celuy a que tiel 
devise est fuit, apres le mort le devi- 
sor, poit entrer en les tenements issint 
a luy devises, a aver ct tener a luy, 
solonque la forme et effect del devise, 
sans ascun liverie de seisin d’estre 
fait a luy, Ge. (à) 


A in some boroughs, by the 
custome, a man may devise by 
his testament his lands and tene- 
ments, which he hath in fee simple 
within the same borough at the time 
of his death ; and by force of sueh 
devise, he to whome such devise is 
made, after the death of the devisor, 
may enter into the tenements so to 
him devised, to have and to hold to 
him, after the forme and effect of 
the devise, without any liverie of 
seisin thereof to be made to him, 
c. 


nari to speake, for testamentum est testatio mentia, et index 


Ideo verum est, quod tn burgis non 
But in law most commonly ufsima 


For lands in taile are not devisable 


Note, the custome of a city or borough concern- 


Cf] Now if a man 


@ Co. 73. b) “ EVISER.” This is a French word, and signifieth sermoct- 
animi sermo (2). So as a deviser fier eon testament is to speake by 
his testament, what his minde is to have done after his decease. 

[m] Vide Sect. 58. “ Per son testament.” Testamentum eat [m] dufilex. 1. In scrifh- 
tis. 2. Nuncufativum, seu sine scrifitis. And in some cities and bo- 

[n] Britton, fo. roughes, lands may [#7] passe as chattels by will nuncupative or 

fe) Bret. Eine  Parol without writing (3). Revera [o] terminatum eat, quod potest 

es legari, ut catallum, tam hereditas, quam perquisttum, fier barones 
cap. 6 & lib. 2. London’ et burgenses Oxon. 

cap. 50. jacet assisa mortis antecessoris. 
voluntas in scrifitta is used, where lands or tenements are devised, 
and festamentum when it concerneth chattels. 

aE. S. 88. “ Ses terres ou tenements.” And by the same custome he may 

Her devise a rent out of the same lands and tenements (5). 

22 Ass. 73. 

A bbe Ae 118. be * & Que il ad en fee simple.” 

ES. 17. by will; and therefore he in this place necessarily added (que ël ad 

F. N.B. 196. en fee simple.) and purposely omitted the same in the clause con- 

FE 2 de Mart cerning borough English ; because there an estate taile is included. 

F.N. B. 100. “ Pott entrer.” 

ae in exgrevi ing the devise of lands is, guod liceat unicuique civi sive burgenat, 

(10. Co. 46.) Sc. ejusdem civitatia sive burgi tencmenta eua in eddem civitate 
sive burgo in testamento suo in ultima voluntate sud, tanguam ca- 

[p] 3 H.6. 16 talla sua, legare cutcungue voluertt, &c. 

en + » deviseth, either by speciall name or generally, goods or chattels 

31 E. 4. 31. reall or personall, and dyeth, the devisee cannot take them without 


the assent of the executors (6). 


But when a man is seised of lands 


in fee, and deviseth the same in fee, in taile, for life, or for 


(2) See ante fol. 110. a. note 1. 
(3) [See note 136.] 

(4) The &e. is not in L. and M. 
(5) [See Note 137.] | 


yeares, 


(6) Acc. Perk. sect. 488. 570. and 572. to 
576. The other authorities relative to this 


doctrine will be found in Vin. Abr. Devise, A. 


a. and Com. Dig. Administration, C. 5. 


ne 
‘ 


Lib. 2. 


Of Tenure in Burrage. 


yeares, the devisee shall enter ; for in that case the executors have 
no meddling therewith. And in the case of a devise by will of 
lands, whereof the devisor is seised in fee, the freehold or interest in 
law is in [g] the devisee before he doth enter, and in that case no- 
thing [r] (having regard to the estate or interest devised) descend- 
eth to the heire. But if the heire of the devisor entreth and holdeth 
the devisee out, he may either enter as Littleton here saith, or have 
his writ called ex gravi guærelé ; and this writ (without any parti- 
cular usage) is incident to the custome to devise ; for otherwise, if a 
descent were cast before the devisee did enter, the devisee should 
have no remedy. After an actuall possession this writ lyeth not ; for 
then the devisee may have his ordinary remedy by the common 
law. 


And well said Littleton, that lands and tenements were 
ilk. b.] avi f 


evisable in burghes by custome ; for that [s] at the com- 
mon law no lands or tenements were devisable by any last will and 
testament, (1) nor ought to be transferred from one to another, but 
by solemne livery of seisin, matter of record, or sufficient writing (2); 
but as Littleton here saith, that by certain private customes in some 
burghes they are devisable. But now since Litsleton wrote, by the 
statutes of 32 and 34 H. 8. lands and tenements are generally de- 
visable (3) by the last will in writing of the tenant in fee simple, 
whereby the ancient [¢] common law is altered, whereupon many 
difficult questions, and most commonly disherison of heires (when 
the devisors are pinched by the messengers of death) doe arise and 
happen. But [x] these statutes take not away the custome to de- 
vise, (4) whereof Littleton speaketh : for though lands devisable by 
custome be holden by knights service, yet may the owner devise the 
whole land by force of the custome, and that shall stand good against 
the heire for the whole. But the devise of lands holden by knights 
service by force of the statutes is utterly void for a third, and the 
same shall descend to the heire. If he hath any lands holden by 
knights service in cafite, and lands in socage, he can devise but two 
parts of the whole ; but if he hold lands by. knights service of the 
king, and not 7” cefite, or of a meane lord, and hath also lands in 
socage, he may devise two parts of his land holden by knights 
service, and all his socage lands. If he holds any land of the king 
in capite, and by act executed in his life-time he conveyeth any part 
of his lands to the use of his wife or of his children, or payment of 
his debts, though it be with power of revocation, he can devise by 
his will [x] no more, but to make up the land so conveyed two 
parts of the whole. And if the lands so conveyed amount to two 


parts or more, then he can devise nothing by his will. Butifhe ° 


hath land onely that ig holden in socage, then he may devise by his 
will all his socage land ; so as it is apparent, that the benefit of the 
lords was more carefully provided for, than the good of the heire. 


But if a man, holding some land of the king by knights service 
in cafiite, convey two parts of his land to the use of his wife for life, 
now (as hath beene said) he can devise no part of the residue, but yet 
he may by his will devise the reversion of the two parts so conveyed 
to his wife: for the intention of the act is to give power to dispose 
of two parts intirely. 

| If 
CD [See Note 138.1] 


(3) [See Note 101 
2) See note 1. above. 


(4) [See Note 140. 


Sect. 167, 


(¢] Vide 3. Co. 
25, &c. in Butler 
and 


155. an. 6 Eliz. 
Dalison. Pasch. 

20 Eliz. betweene 
Barber, and his 
wife plaintiffe ; 
and William Long 
defendant ma 
writ of partition. 
Brndi oe’s adjudge 


(9 Co. 133.) 


216 Co. 17 
aie cdward 


and Baker’s case. 


10 Co. 90, 81. 
Leon. Lovey's 


Leon. Lovey’ 

n. 's 
case, and Butler 
and Baker’s case 
case ubi supra. 
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If the devisor leave a full third part of the land immediately to 
descend in fee simple or in taile, he may devise the other two parts 
in fee simple. Ifa third part be not left, it shall be made up accord- 
ing to the act. But hereditaments, that are not of any yearely 
value,as bona et catalla felonum et fugitivorum, waifes, estrayes, and 
the like, can neither be left to descend for any part of the third 
part, or devised as part of the two parts. But yet if such franchises 
of uncertaine value be holden of the king in cafite, they shall re- | 
straine the devise of all his lands, and make it void for a third part. 
So it is if a man hath a reversion expectant upon an estate taile dry 
and fruitlesse -holden of the king by knights service in cafiite, yet 
that shall restraine him to devise but two parts of his lands only. 
And where the statute speaks of a remainder, it is to be intended 
only of such a remainder as may draw ward and mariage by the 
common law. As if a reversion upon a state for life be granted to 
one for life, the remainder in fee, during the life of the grantee for 

Leone Lovey's life it is not within the statute; but if he dyeth, this is such a re- 
case, ubi supra, mainder as is within the statute, although it be dry and fruitles. If 
tol. 8 a gift in taile or a lease for life be m:de, the remainder in fee, this 
remainder in fee is not within the statute. But if a man hath lands 
holden by knights service in cafiite in possession, reversion, or re- 
mainder, and is also seised of socage land, and devise by his will all 
his lands, and after he selleth away the cafute land, or that land is 
recovered from him, the will is good for the whole socage land. The 
values both of the third part and the two parts of the lands shall 
be taken as they happen to be at the time of the death of the 
devisor; for then his will takes effect. : 
3 Co. 84, 85. He that holds by knights service in chiefe, deviseth by his will a | 
dir Ri Pex. rent, common, or other profits as shall amount to the value of two | 
3Co 33 Baer parts out of all his lands: this rent issueth only out of the two parts, 
and Baker's caves = and the third part is free of it. And if he hath lands holden by | 
knights service, and not £a cafiite, he may charge two parts of the 
knights service land as is aforesaid, and all his socage land, &c. 
And if he hath onely socage land, he may by his will charge it at 


6. Co. 17, 18. his ficasure, so as the king’s and lord’s third part is free, and the 
in sir Edward heire’s two parts charged; and this is only by force of the statute 
Clere’s case. 

Co. 173. of 34 HH. 8. 
Cre Che. 38.) If a man make a feoffment in fee of his lands holden by knights 


service to the use of such person and persons, and of such estate and 
estates, &c. as he shall appoint by his will, in this case, by operation 
of law the use and state vests in the feoffor, and he is seised of a qua- 
lified fee. In this case, if the feoffor limit estates by his will, by 
force, and according to his power, there the uses and estates grow- 
ing out of the feoffment are good for the whole, and the last will is 
but directory. (5) But in that case, if the feoffor had devised the 
land (as owner thereof) without any reference tothe feoffment and 
power thereby given then taking effect by the will, it is void for a 
third part. But if he had formerly conveyed two parts to the use of his 
wife, &c.and after devised the residue by his will without any re- 
ference to his power by the feoffment, yet this will shall en- [1 12 
ure to declare the use upon the feoffment, because he had no a. ] 
power as owner of the land to devise any part of it. (1) But if the feoff- 
ment had been made to the use of his last will, although he deviseth the 
land 


(5) Adjudged acc. in Mytton and Lut- (112. a] 
wich, W. Jo. 7. (1) [See Note 141.] 


Lib. 2. Gf Tenure.in Burgage: Sect. 168: 


land with reference to the feoffment, yet it taketh effect only by the (Me. 800) 
will, and not by the feoffment. (2) All which and many other 

points of intricate and abstruse learning you shall more largely read 

in my Reports. 


“ Sauns ascun liverie de seisin d’cetre fait a luy, tÿc.” Fot in his 
life time livery of seisin could not be made, because his will is am- 


bulatorie till his death, and no estate passeth during his life; neither @- Ass 


can livery be made after his decease, for then it cometh too late. 
Here (&c.) (3) implyeth, that the devise is good without any 


atturnement of any lessee or tenant. 


Sect. 168. 


OTA, coment que home ne poit 
granter, ne doner, ses tenements 

a sa feme, durant le coverture, pur 
ceo que sa feme et lay ne sont forsque 
un person en ley; uncore per tiel cus- 
tome il poit deviser per testament ses 
tenements a sa feme,a aver et tener a 
luy en fee simple, ou en fee taile, pur 
terme de vie, ou per terme ans, 
pur ceo que tiel devise ne prist effect 
forsque apres la mort le devisor ; car 
touts devises nepreignont eff :ctforsque 
apres la mort le devisor. Et si home 
fait a divers temps divers testamenis, 
et divers devises, &c. uncore le darrein 


Ae ones a man may not 
grant, nor give, his tenements 
to his wife, during the coverture, 
for that his wife and he be but one 
person in the law; yet by such eus- 
tome he may devise by his testa- 
ment his tenements to his wife, to 
have and to hold to her in fee sim- 
le, or in fee taile, or for tearme of 
ife, or yeares, for that sueh devise 
taketh no effect but after the death 
of the devisor. And if a man at 
divers times makes divers testaments, 
and divers devises, &c. yet the last 
devise and will made by him shall 


devise et vobunt fait per luy estoiera, 
et Vauters sont voides (5). 


’ 


stand, and the others are voyd. 


“ OME ne pott granter, ne doner, ses tenements a sa feme, 

és’c.”” This opinion is [a] cleere, for by no conveyance at the 
common law a man could during the coverture, either in possession, 
reversion, or remainder, limit an estate to his wife. But a man 
may by his deed covenant with others to stand seised to the use of his 
wife, or make a feoffement or other conveyance to the use of his 
wife ; and now the state is executed to such uses by the statute [6] 
of 27 H. 8. for an use is but a trust and confidence, which by such 
a mean might be limited by the husband to the wife. But a man 
cannot covenant with his wife to stand seised to her use ; because 
he cannot covenant with her, for the reason that Littleton here 
yeeldeth (4).. 


[ay 48.7. ° 


[8] 27 Hs. 
10. 


See il | 
, 106. a 
2. Ro. Abs. 788.) 


6 Duront le couverture” That is, during the continuance of the 
marriage. For to cover in English is tegere in Latine, and is so 
called, for that the wife is sub fotestate virt, and she is disabled to con- 

tract 


|] T 2 [See Note-142. 1. fol. 3. a. 
3 note 4 of fol. 111. &. (5) The words et Pautres sont veides are nok 
4) See further dn this subject ante note in L. and M. Roh. nor P. 


VoL.E , 41 


If. 2 Éap. 10. 


‘OF Tenure in Burpage. Sect, 160. 
téxet With any withdut the consent Wf the husbahd. [ec] Oninte, que 
att haorts, cunt ifrotus viré. Non habet uxot poteetatem vus, sed vir. 


* Un person en ley.” Vir et uxor sunt quasi unica Prereona, guia 
caro una, et sanguis unue. Ree Gcet sit propria uxorie, vir tamen 


ff Ceetny que wee trad devised that his wife should sell his land, 
and #ade her executrix and dyed, and shé tooke another husband, 
she might sell the tand to her husband, for she did it fn auter drevt, 


Testamentum is (as is said before) testatio 


in contractibus benigna, [112. b.] 
in testamentie benignior, in restitutionibue benignissima interfireta- 


« Aeon fente” And Littleton hithselle yeeldeth the rezsbn ; a 
Vecause the devise doth net take elfect til after the decease of 

And in soie Le] places the dustéme 1 generall, that he 
toay devise any lands, aoc. in some { /] places lands onely which the 
devisor purchased ; in some places that he inay devise any estate ; in 


But albeit the last will doth not take effect untill after his decease, 
yet if a feme covert be seised of lands in fee, she cannot devise the 
same toher husband, because at the making of her will she had no 

wer, being sub fofestale viri, to devise the same; and the law in- 


“ Bivere tevtaments.” For voluntus testatorie est ambulutorin 


fe] Breetée, x 
en. 15. 
Idem. lib. 5. 
Erect 6. ep. of us custôs, cûm sit caput muËcris. 
vo. Eliz. 190. 
Plowd. 432.) 
10 H 7. 20. 
and her nsband should Be in by ‘the devisor (6). 
“ Per testament.” 
mcntie, (7), and is favourably to be expounded according 
to the meaning of the testator. 
tio facienda est. 
12.8%. @ 
a. 
IA. épi.  dèvisor. 
west 
LS] Beitton #04. 
some places fer life onely, &c. 
tendeth it should be done ‘by coertion of her husband. 
Le 
PE. +. 


eeque ad mortcin (as hath beene said before) and the latter will doth 
coantermand the first. And it is trwely styd, that the firet grant and 
the last will is of the greatest farce. 


“ Divers devises, &c.” Here by (&%c.) is to be understood as 
well devises of chattels reall or personall, as af freehold and inheri- 
tance: also that in one will where there be divers devises of one 
thing, the last devise taketh place. Cim duo inter se pugnantia 
reperiuntur, in testamento ultimum ratum est (1). 


Sect. 169. 


TZ: TEM, per tiel custome home poit 
dé tieer per son testament, que see 
executors poyent aliener et vender ses 
tenements que il ad en fee simple, pur 
certaine summe de money, a distribu- 
ter pur son alme (2). En cest cas, 
coment que le devisor device seisie de 
les tenemente, et les tenements dis- 


cendont 
oes [See 


Note 143.] 
Bo Rete on this sort of etymology 


though 


Ae: , by such custome a man 
may devise by his testament, 
that his executours may alien and sell 
the tenements that he hath in fee 
simple, for a certaine sum, to distri- 
bute for his soule. In this case, 
the deviser die sefsed of the 
tenements, atid the tenements de- 

scend 


112. b.] 
we a See Nate 144. 
2) [See Note 145. 


Lib. 2. 


cendont & son heige: wmoore Les exce- 
 cuters, apres le mort lour ivstater, 


poyent vender les tenements issint a - 


eux devises, et ouster. V'heir, et ent 
faire feo t, alienation eb estate 
per fuit, ou sens fait, a eux a 

le vend est fait. Et issint pois veier 
icy un cas, où home poil faire loial 
estate, el uncore iln'avoit riens en lea 
tenements al temps del estate fuit. 
Et la caves esi, pur cea que la custome 


et ad este tiel (1). Quin con- 
su ex eerta, causa rationabili 


usitata, privat communem legem. 


Peck LEG. 


sand unto hig heirs; yet the exe- 
eutors, after the death of the testg- 
ter, may sell the tenements so de- 
vised te them, and put out the 
heffe, and thereof make a feoffment, 
alienation and estate by deed, or 
without deed, to them to whom the 
sale ig made. Arid so may ye here 
see à Gase, where a mana may make 
a lqwful estate, and yet he hath 
neyght in the tenements at the time 
of the estate made. And the causa 
ia, far that the eusiome and usage 
is such. For a custeme, used upon 
a certain reasonable cause, depriveth 


the common lew. 
“ CE ses executors froicnt aliener ou vender ses tenements.” 
And that, which in Litfletot’s time a man might doe by 
custome, in some particular places, he may now doe by the 
statutes of 32 and 34 #7. 8. generally. | 





“‘ Leg executore apres le mort lour teetator pojent vender.” Here 
it appesreth that the executors having but a pewer, as Littleton put- 
teth the case, to sell, they must all joyn in the sale. ‘Phen put the 
cas, that one dies, it js regularly true, that being byt a bare autho 
ritie, the survivors cannot sel. But if a man deviseth his land to .4 
for terme of life, and that after his decease his lands shalt be sold by 
his executors generally, (as Littleton here putteth his case) and 
make three or foure executors, and during the life of .4. qe af the 
executors dieth, and then /.dieth, the other two or three execu- 
tors may sell, because the land could not be sold before, and the 
plural! number of his executors remaine. But if they had beens 
named by their names, as by J. S. Z M. Z D. and I. G. lus exes 

ll cutors, then in that case the survivors could not sell the 
[ a a.] same, because the words af the testatar could net be satis- 
fied; and I myself knew this case adjudged. [*] A gpeciall verdict 
was found, that .4. was seised of certaine lands in fee, and devised 
the same in taile; and if the donee died without issue, that his said 
land should be sold by his sons in law, he in truth having five sons in 
law. One of his sons in law died in the life of the donee, and after 
the donee dyed withont issue, and then the foure of the sonnes. ip 
law sold the land, and it was adjudged that the sale was good, be- 
cause they were named generally by his sonnes in law, and the 
lands could not be sold by them all; and the words of the will ina 
benigne interpretation are satisfied in the plural] number, albeit that 
they had but a bare authority: but if they had been particularly 
named, it had been otherwise. But if a man deviseth lands to his 
executors to be sold, and maketh two executors, and the one dieth, 
yet the survivor may sell the land ; because as the state, so the trust 
shall survive ; and so note the diversity betweene a bare trust, and a 

- | trust 


(1) Efc. in L. and M. 


Sr°Sus 
Le 

ne nehte 
A ET 


Lib. 2. Eap. 10. 


Reeve. 


(6) 21 th 8. cap. 4 
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Sect. 169. 


trust coupled with an interest. In both those cases the executors 
may [a] sell part of the land at one time, and part at another, as 
they may finde purchasers. 

In Litileton’s case admit that one executor had refused to sell, 
then, as the law stood when Littleton wrote, it was cleare that 
the others could not sell. But now by the statute [4] of 21 ZH. 8. 
it is provided, that where lands are willed to be sold by execu- 
tors, that though part of them refuse, yet the residue may sell. 
And albeit the letter of the law extendeth only where executors 
have a power to sell, yet being a beneficiall law, it is by construction 
extended where lands are devised to executors to be sold. Yet in 
neither of those cases, albeit one refuse, can the other make sale to 
him that refused, because he is party and privy to the last will, and 
remains executor still. Mine advice to them that make such devises 
by will, to make it as certaine as they can, is, that the sale bee made 
by his executors or the survivors or survivor of them, if his meaning 
be so, or by such or so many of them as take upon them the probate 
of his will, or the like. And it is better to give them an authority 
than an estate; unlesse his meaning be, they should take the profits 
of his lands in the meane time; and then it is necessary that he de- 
viseth, that the meane profits till the sale shall be assets in their 
hands, for otherwise they shall not be so. But hereof thus much 
shall suffice (2). oO 


Of Tenure in Burgage. 


“ Es ent faire feoffment.” For albeit the executors in this case 
have no estate or interest in the land, but only a bare and naked 
power, yet this feoffment amounteth to an alienation, to vest the 
land in the feoffee, as it appeareth here, and the feoffee shall be in 
by the devisor. 


«6 Per fait ou sauns fait.” And therefore if by the custome a man 
deviseth, that a reversion or any other thing that lyeth in grant 
shall be sold by the executors, they may sell the same without deed 
(3); for the vendee shall be in by the devisor, and not by the 
executors, as hath beene said. 


“* Coneuetudo ex certé causé rationabili usttaté privat communem 
legem.”  Quia consuctudo contra rationem introducta fotiie usur- 
patio quam consuctudo afihellari debet. Consuetudo firescrifita et 
legitima vincet legem. 


“ Privat communemlegem.” For no custome or prescription can 
take away the force of an act of parliament (4); and therefore Lit- 
tleton materially speaketh here of the common law. 


2) [See Note 146. 
(9 Fhe cave Éedin the margin from 


19 H. 6. isin fo. 23. 
(4) See 115. a. 


Sect. 


Of Tenure in Burgage. 


Lib. 2. Sect. 170. 
Sect. 170. 
T nota, que nul custome est alow- 


able, mesque tiel custome, que ad 
est use per title de prescription, scil. de 
temps dont memorie ne curt. Mes 
divers opinions ont este de temps dont 
memory, &c. et de title per prescrip- 
tion, que est tout un en ley. Car 
ascuns ont dit, que temps de memory 
serra dit de temps de limitation en un 
bricfe de droit: scilicet, de temps le 
roy R. le 1. puis le Conquest, come 
est done per le statute de Westmin- 
ster 1. pur ceo que le briefe de droit 
est le pluis haut briefe, en sa nature, 


que poit estre. Et per tiel briefe home 


poit recover son droit de la possession 
son auncestors de pluis auncient temps, 
que home purroit per ascun briefe per 
le ley, Sc. Et entant que il est done 
per le dit estatute, que en bricfe de 
droit nul soit oye a demander de le 
seisin son auncestors del puis longe 


temps que de temps le roy R. avant- 


dit, issint ceo est prove, que continu- 
ance de possession, ou auters customes 
et usages uses puis le dit temps, est le 
title, de prescription, &c. Et hoc 
certum est. Et auters ont dit, que 
bien et verity est, que seisin et con- 
tinuance puis le dit limitation (1) est 
un title de prescription, come est 
avantdit, et pur cause avantdit. Mes 
ils ont dit, que il y auxy un auter 
title de prescription, que fuit a la 
common ley decant uscun estatute de 
limitation, de briefe, &c. et ceo fuit, 
lou un custome, ou un usage, ou auter 
chose, ad este use de temps dont me- 
morie des homes ne curt a le contrarie. 
Et ils ont dit, que il est prove per le 
pleder un title de prescription de cus- 
tome (2). Il dirra, que tiel custome 
ad este use de tempore cujus contra- 
rium memoria hominum non exis- 
tit, et ceo est autant u dire, quant 
tiel matter est plede, que nul home 


adonque en vie ad oye ascun proofe: hy 
e 


(1) erin L and M. Rob. 


AT note, that no custome is to 
bee allowed but such custome, 
as hath bin used by title of prescrip- 
tion, that is to say, from time out 
of minde. But divers opinions have 
beene of time out of minde, &c. 
and of title of prescription, which is 
all one in the law. For some have 
said, that time out of mind should 
bee said from time of limitation in 
a writ of right; that is to say, from 
the time of king Richard the first 
after the Conquest, as is given by 
the statute of Westminster the first, 
for that a writ of right is the most 
high writ in his nature, that may be. 
And by such a writ a man may re- 
cover his right of the possession of 
his ancestors of the most ancient 
time, that any man may by any 
writ by the law, &c. And in so 
much that it is given by the said 
estatute, that in a writ of right none 
shall be heard to demand of the sei- 
sin of his ancestors of longer time 
than of the time of king Richard 
aforesaid, therefore this is proved, 
that continuance of possession, or 
other customs and usages used after 
the same time, is the title of pre- 
scription, &c. And this is certaine. 
And others have said, that well and 
truth it is, that seisin and conti- 
nuance after the limitation, &c. is a 
title of prescription, as is aforesaid, 
and by the cause aforesaid. But 
they have sayd, that there is also 
another title of preseription, that 
was at the common law before any 
estatute of limitation of writs, &c. 
and that it was, where a custome, or 
usage, or other thing, hath beene 
used, for time whereof mind of man 
runneth not to the contrary. And 
they have said, that this is proved 
by the pleading, where a man will 
plead a title of prescription of cus- 

_ tome. 


(2) &e. in L. and M. and Roh. 





Lib. 2. Cap. 10. 


le contrary, ne avoil ascun conusans 
a le contrary: et entant que tiel title 
de prescription fuit @ le common ley, 
et nient ouste per ascun estatute, ergo, 
it demurt come il fuit a le common 
ley; et lepluis tost, entant que ta dit 
Hmitation de bricfe de drott (3) est 
de cy long temps passe (+). Ideo de 
hoc quære. Et plusors auters cus- 
tomes et usages oni licls ancient 


rghes. 
ergo, it abidcth as it was at the com 


Of Tenure in Burgage. 


Sect. 17Q. 


tome. Hee shall say, that sueh 
eusteme hath beene used from time 
whereof the memory of men run- 
neth net to the contrary, that is.as 


‘much te say, when such a matter is 


pleaded, that no man then alive hath 
eard any proofe of the contrary ; 
nor hath:ne knowledge to the eon- 
trary; and insomuch that sueh title — 
of prescription was at the commen 
law, and not put out by an estatute, 


mon law ; and the rather, insomuch 


that the said limitation of a writ of right is of so long time passed. Idee 
re de hoc. And many other customes and usages have such ancient 


se RESCRIPTION.” Prescription is a title taking his etib- 
stance of use and time allowed by the law. Preaecriftio cat 
titulue ex usu ct tempore eudetantiam cahiens ab quthorir 
in the common law a prescription, which is [ 113.b.] 
personal, is for the most part applyed to persons, being made in the 
his ancestors, or those whose estate 
he hath ; or in bodies politique or corporate and their predeces+ 
sors ; far aaa naturall body js said to have ancestors, so a body po- 
litique or corporate is gaid to have predecessors. And a cystome, 
which is locall, is alledged in noperson, but layd within some man- 
| As taking one example for many. J. 8. seised 
of the mannor of D. in fee prescribeth thus: that F. S. his ancestors, 
and all those whose estate he hath in thesayd manner, have time 
out of minde of man had and used to have common of pasture, Sec. 
in such a place, &c. being the land of some other, &c. as pertaining 
to the sayd mannor. This properly we call a prescription A cus- 
tome is in this manner. A copyholder of the mannor of D. doth plead, 
that within the same mannor, there is and hath beenc such a cus- 
tome time out of mind of man used, that all the copybolders of the 
said mannor have had and used to have common of pasture, &c. in 
such a wast of the lord, parcell of the said mannor, &c. where the 
person neither doth or can prescribe, but alledgeth the custome 
But both to customes and prescriptions, these 
two thing are incidents inseparable, viz. possession or usage, and 
Possession must have three qualities: it must be lang, conti- 
nual, and peaceable ; longa, continua, et fracifica : for it is said, 
tranaferan:ur dominia, aine titulo, et traditione, fier usucaptionem, 
acil. ficr lorgam, continuam, et fiacificam fosecasionem. -Longa, 
& e. fer shatium temporis fer legem defAnituin, of which hereafter 
Continuam dico, ita quôd non sit legitime inter- 


guod firits, si conten:io fuerit jueta. Ut si verus dominus, [1 14. a. | 
statim cèm intruaor vel diseeisor ingressus fuerit scisinam, nitatur, 
tales viribus refrlicre, et exhellere, licèt id quod incencrit herdu- 
cere non fossit ad effectum, dum tamen cèm defecerit, diligens ett 
Longus usus nec fier vim, nec 


Ifa man prescribeth tp have 2 rent, and likewise to take a dis- 


rougbes. 

(4. Co. Luttrel’s 

eme. 9. Co. 57e 

8. Rol. Abr. 

PE 161 

1. Rol. Abs. tate legis. 

660. 566. 

Cro. Cha. 178.) . 

(& Ce. 56.) name of a certain person and 

; Co. 60. «. nor or other place. 

13 FE. 4. 1,2% 

Marie. Br. 

Prescr. 100. 

6 £.6. Dy. 71 

346 R.3. Bar. 

43 E. 3 5% 

71.636. - 

23 H. 6. 14 

20 E. 9. tit. 

Preecript. 53. 

43. Aw. 8 

40. Au. 37 41. 

$18.4 gS, 

(%. Co. #7 
within the mannor. 
time. 

Pract. fo. Fi, Be 
shall be spoken. 

. rufta. Pacificam dico, guia si contentiosa fucrit, idem crit 

ad imfietrandum et prosequendum. 

React, fo. 382. be clam, nec firecario, &c. 

HBA, 


tresse for the same, it cannot bee avoyded by pleading, that the rent 
hath beene alwayes payd by cohersion, albeit it began by wrong. 

S 6 Un 
(3) &e. in L. and M. Rob. 


(4) Gc, in. and Mand Roh, 


Lib, 2, " Of Tenure in Burpage. Seet. 170. 


“* Un title de prescription.” Seeing that presctiption maketh e 
title, it is to be seene ; first, to what things a man may make a title 
by prescription without charter ; and secondly, how it may be lost 
by interruption. 

. For the first, as to such franchises and Siberties as cannot be seised 
as forfeited, before the cause of forfeiture appeare of record, ne 21H. 
fren can make a title by prescription, because that prescription be- Pret. «1. 
tog but an usage fn pais, it cannct [*] extend to such things as can- 
not bee seised, nor had, without matter of record : as to the goods 
and chattels of traitors, felons, felons of themecives, fugitives, of those 
that be put in exigent, deodands, cenusance of pleas, to make a cor 

[lad b. poration, to have a sanctaary, to make à Coroner, dsc. to 
' ] take conservators of the peace, &c. (1). 
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Te] But to treasure trove, waifes, estraies, wrecke of sea, to hold 
pleas, coarts of leets, hundreds, &c. infange thiefe, outfange thiefe, 
to have a parke, warren, royall fishes; as whales, sturgions, &c. 
fayres, markets, franke foldage, the keeping of a gadle, tolle, a 
‘corporation by prescription, and the like, a man may make a title b 
usage and prescription onely without any matter of record. [#4 
Vide Sect. 310. where a man shall make a title to lands by pre- 
scription. 

But it is to be observed, [/ ]that although a man cannot, as is 
aforesaid, prescribe in the said franchise to have dona et cefalla pro- 
ditorum, felonum, &c. yet may they and the like bee had obliquely, 
‘or by a meane by prescription ; for a connty palatine may be claimed 
by prescription, and by reason thereof to have dona et catalla firo- 
ditorum, felonum, t9'c. 
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As tothe second, by what meanes a title by prescription, or cus- 
tome, may be lost by interruption. it is tobe knowne, that the title, 
being once gained by prescription or custome, cannot be lost by in- 
terruption of the possession for ten or twenty yeares, but by inter- 
tuption in the right ; as if a man have had a rent or common by 
prescription, unity of possession of as high and perdurable estate is 
an interruption in the right. 

Ip a writ of mesne the plaintife made his title by prescription, 
that the defendant and his ancestors had acquitted the plaintife and 
his ancestors and the terre-tenant time out of minde, &c. the de- 
fendant tooke issue, that the defendant and his ancestors had not ac- 
quited the plaintife and his ancestors and the terre-tenant ; and the 
jury gave a special verdict that the grandfather of the plaintife was 
enfeoffed by one Agnes, and that /gnce and her ancestors were ac- 
quitted by the ancestors of the defendant time out of minde before 
that time, since which time no acquitall had beene ; and it was ad- 
judged and affirmed in a writ of error, that the plaintife should re- 
cover his acquitall, for that there was once a title by prescription 

vested, 


ee 


(1) See an observation on this doctrine the peace, in 2. Hawk. PLC. b. 2. & 8. 
against prescribing to make conservators of  s. 10. . 


+ 


Lib. 2. Cap. 10. 


(1 Ro. Abr. 689.) 


Large 
5 Ass. p. 3. 


en. 8. 

Un Wen. 1. an. 
3 1. & 8 
Vide W. 2. 


13 EK. 1. ca. 46. 
{r} Mirror ca. 4. 
sect, 1. 


Glasvil. ki. 13. 
ca. 8 & 34. 
Mirror, ca. 5 
sect. 4 Fleta, 
1.2 e. $8. & 

L 4. e. 5. Britton, 
ol. 70. $2. 
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vested, which cannot be taken away by a wrongfull cesser to acquite 
of late time : and albeit the verdict had found against the letter of 
the issue, yet forthat the substance of the issue was found, viz. a suf- 
ficient title by prescription, it was adjudged both by the court of 
common pleas, and in the writ of error by the court of king’s 
bench for the plaintife; which is worthy of observation. So a 
modus decimandi was alledged [*] by prescription time out of minde 
for tithes of lambes; and thereupon issue joyned; and the jury 
found, that befcré twenty yeares then last past there was such a pre- 
scription, and that for these twenty yeares he had paid tithe lamb én 
efiecie. And it was objected, 1. That the issue was found against the 
plaintife, for that the prescription was generall for all the time of 
prescription, and twenty years fail thereof. 2. That the party by 
payment of tithes in efecte had waived the prescription or custome. 
But it was adjudged for the plaintife in the prohibition ; for albeit 
the modus decimandi had not bin paid by the space of twenty yeares, 
yet, the prescription being found, the substance of the issue is found 
for the plaintife. And ifa man hath a commo: by prescription, and 
taketh a lease of the land for twenty yeares, whereby the common 
is suspended, after the yeares ended, he may claime the common 
generally by prescription, for that the suspension was but to the 
possession and not tothe right, and the inheritance of the common 
did alwayes remaine; and when a prescription or custome doth 
make a title of inheritance (as Littleton speaketh), the partie cannot 
alter or waive the same in frais (2). 


Temps dont memory, tc. et de title fier prescription, que cet 
tout un en ley.” So as the time prescribed or defined by law is, 
time whercof there is no memorie of man to the contrary. [¢] Om- 
nis guercla, et omnis actio injuriarum, limita infra certa tempora. 


“ Tempe de limitation.” Limitation, as it is taken in law, is a cer- 
taine time prescribed by statute, within the which the demandant in 
the action must prove himselfe or some of his ancestors to be seised. 


‘ En bricfe de droit.” In [jf] ancient time the limitation in a 
writ of right was from the time of H. 1. whereof it was said à tem- 
fore regis Henrici senioris. After that by the statute of [g] Mer- 
ton the limitation was from the time of #. 2. and by the statute [4] 
of W. 1. the limitation was from the time of R. 1. And this is that 
limitation, that Lift/eton here speaketh of. Whereof in the Mirror 
in reproofe of the law it isthus said: [i] /busion cet de counter cy 
lorgc temps, dount nul ne foct testmoigner de vieu et de oyer, gue 
ne dure my generalment ouster 40 ane. 


Time cf limitation is twofold: first, in writs; and that 
is by divers acts of parliament : secondly, to make a titleL 115. a. ] 
to any Inheritance; and that (as Littleton here saith) is by the 
common law. 


Limitation of times in writs is provided by the said statute of 


Bracton, id £2 Âlrton (1), and after by the said statute of W. 1. which Littleton 
here 
(2) It is observable, that mr. serjeant Abr. same title R—S—-T. 
Rolle has incorporated most of the preced- 
ing passages relative to prescription into [115.2] 


his Abridgment. 
scription, and the-additional matter in Vin. 


See Ro. Abr. tit Pre- 
mentary upon it in 2. Inst. 238. 


Sect. 17@. 


(1) See cap. 39. and lord Coke's Com- 


Lib; 2. 


Of Tenure in Burgage. 


here citeth, and which was in force when he wrote, but is since al- 
tered by a profitable and necessary statute [4] made as0 32 H.8.and 
by that act, the former limitation of time in a writ of right is chang- 
ed and reduced to thréescore yeares next before the feste of the 
writ ; and so of other actions, as by the statute at large appeareth. 
But it is tobe observed, that this act of 32 H. 8. extendeth [/] not 
to a formedon in the discender (2), nor to the services of escuage 
homage and fealty (3), for a man may live above the time limited by 
the act. Neither doth it extend to any other service, which by com- 
mon possibility may not happen or become due within sixty yeares, 
as to cover the hall of the lord, or to attend on his lord when he 
goeth to warre, or the like; nor where the seisin is not traversable 
or issuable (4). Neither doth it extend to a rent created by deed 
(5), nor to a rent reserved upon any particular estate ; for [m] in 
the one case the deed is the title, and in the other the reservation ; 
nor to any writ of right of advowson, quate impedit or assise of dar- 
reine firesentment (for there was a parson of one of my churches that 
had been incumbent there above fifty yeares, and dyed but lately) or 
any writ of right of ward, or ravishment of wafd, &c. but they are 
left as they were before the statute of 32 H. 8. (6). But hereof thus 
much for the better understanding of Léétleton shall suffice (7). 


“ De tempis le roy R. 1.” And that was intended from the first 
day of his raigne; for (from the time ) being indefinitely, doth include 
the whole time of his raigne, which j is to be observed. 


“ Briefe de droit.” Breve de recto, a writ of right; so called, 
for that the words in the writ of right are, gudd sine dilatione fle- 
num rectum tencas. 


“© Title de prescription al common ley, &%c. de tempe dont memo- 
rie des homes ne curge al contrarie.” Docere ofortet longum tem- 
pus, & longum usum illum, viz. qui excedit memoriam hominum 3 
tale enim tempus aufficit frojure. 


“ Aecun proofe al contreire.” For if there be any sufficient 
proofe of record or writing to the contrary, albeit it exceed the me- 
mory,or proper knowledge of any man living, yet is it within the me- 


mory of man: for memory or knowledge is two-fold. First, by know- . 


ledge by proofe, as by record or sufficient matter of writing. Secondly, 
by his owne proper knowledge. A revord or sufficient matter in writ- 
ing are good memorialls ; for tere ecrifita manet. And therefore 
it is said, when we will by any record or writing commit the me- 
mory of any thing to posterity, it is said, fradere memorie. And this 


is the reason, that regularly a man cannot prescribe or alledge a 
‘custome against a statute, because that is matter of record, and is 


the highest proofe and matter of record in law. But yeta man may 
prescribe against an act of parliament, when his prescription or cus- 

tome is saved or preserved by another act of parliament. 
There is also a diversity betweene an act of parliament in the 
negative and in the affirmative; for an affirmative act doth aot take 
. away 


\ e 


(2) [See Note 148.] 2 ps Note 150. 
) Acc. 3. Lev. 21. 6) [See Note 151. 
ne [See Note1491 (7) [See Note 152: 


Ve. I 42 


Plow. 207. Cro. Jem, 313. 
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away Acustome (8) ; as the statutes of wills of $2 and 34 F7. 8. doe 
not take away a custome to devise lands, as it hath beene often ad- 
judged. Moteover, there is a diversify betweéne statutes that be in. 
the negative ; for if a statute in the negative be declarative of the 
ancient law, that is in affirmance of the common law, there as well 
as a mah may ptescribe or alledgé a custome against the common 
_ kaw, 90 à man may dice against such a statute; for, as our author 
Magna Charts, saith, conewe:ndo, Uc. privat commune legem (9). As the sta- 
Gi Leos- 28.) tuteof Afeg.:u Churta provideth that no leet shall be holden but twice 
in the yeare (10), yet a man flay prescribe to hold it oftener, and 


(sure &t other times (11); for that the statute [7] was but in affirmance of 
18 H. 7. 18. the common law (12). ; . 

a1 6 get th So the statute [o] of $4 E. 1. (13) provideth, that noné shall cat 
ro] #4 LI downe any trees of his owne within a forest without the view of thé 


ee foftester ; but inasmuch as this act is in affirmance of the common 
(Doc. Pine. $68. = tw (14), & man may prescribe to cut downe his woods within a fo- 
ce Per 16s. #66 without the view of the forester (15). And 40 was it adjudged 
bass ecm = sh 16 74. in the exchequer by sir Edward Sanders chiefe baron, 
ud. 4) ænd other the barons of the exchequer, as sir John Popham chiefe 
Coin Peering justice of the king’s bench rep rted to me. 
Ret, 38. : In the eire of the forest of Peckering before Willoughby Hunger- 
ford and Hanéury justices itinerants there, anno 8 £.3, I reade [fA] 
à élaime made by J/-nry de Perey, lord of the manhor of Semor with- 
tm the said forest. ‘The fcrestors, verderours, and regarders found his 
claime to be true, viz. gucd fredictus Hcnricus de Percy, & omnes 
| antecessoreasuitenentesmancrium predictum à tempore gu. [1 15.b ] 
s Fa 58.) non extat memcria, & sine taiterruptione ali suali,tenuerunt he 
pradictum moncrium cum frrtinentiis extra r gardum fircste, # 
habuerunt woodwardum fiortantem arcum & sapitias ad firesentan- 
dum firasentandé de venatione tantim, Uc. & habueruntin boscis 
sufe de Semere firgras © mineras, & amputdrunt, dederurt, & 
ventiiderunt doscum suum t:fra mancrium fpredictum, sine visu fo- 
resiaricrum fro voluntate sud, © fugdrunt & cefierlnt vulpes, les 
frores, ecprecios, tc, sicut idem Henricue Percy sufiérike climats 
Which claime by prescription, and found as is aforesaid, the justi- 
ces doubted onely of two points. The first, forasmuch as the said 
thahor was within the limits of the forest, it should not onely be con- 
tra desisum forcéte, for his woodward to beate bow and arrowes, 
where by law he ought to beare but an hat¢het, and no bow nor ar- 
rowes within the forest, but also de factli cedcere frosuit in destructio- 
nem ferarum, c. and they therefore doubted whether it might be 
claimed by prescription. Theit second doubt was concerning /ugo- 
tionem © cafiticnem cupreolorum in boscis suis pr edictis, ed quôd est 
bestia venationis foresta,  transgrcsesres inde convicti finem fa- 
cerent nt Aro tran. gressione venationis : and for that difficulty, the 
elaime was adjourned into the king’s bench. But of the other parts of 
the prescription fio doubt at all was made: and the like had been al- 
lowed in the same eire, as in the casc of Thomas lord Wake of Lydell, 
. and of Gilbert of Acton, in the same eyre, Rot. 57. and of others. 


11) 
12) 


(Poste 198. 8. 883 “ lest firooe fier le picader.” Note, one of the best arguments 
a Ante ay > er proofes in law is drawne from the right entries or course of plead- 
eo 0. e 
1e Side 3%) | . ing ; 
(8) [See Note 153. (13) [See Note 158.] 
(9) [See Note 154. (14) Acc. Manw. Forn L. ist. ed. 41. a. and 
(10) 


[se Note 8) ' Fitz. Abr. Trespase 239. there cited. 


See Note 156.] | (15) [See Note 159.] 
See Note 157. : _ 
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ing; for the law it ecli¢ speaketh by geod pleading; and therefons 
Littleton here saith, it is proved by the pleading, ec. as if pleading 
were shequs des viva vex. 


‘* Entant que tick title fer “prescription Suit al commen iey, te.” 
Mote, all the prescriptions that were limited’ from a certaine time 
were by act of parliament, as from the time of H. 1. which was the 
fret time of tmitatién set downe by any act of parlinment, and so 
from the reigue of R. i. &e. But this prescription of time oat af 
memory of man was (as Lit//etun here saith) at the common kav, 
and limited to no time. Also here is implyed a maxime of the law, 
viz. that whatsoever was at the common {aw, and is not ousted of 
taken away by any statute, remaineth still. 


‘4 Common ley.” The law of England is divided, as hath beene (Ante 110.4. 
said before, into three paris; 1. the common law, which is the most #4. a) 
generall and ancient law of the realmc, of part whereof Littleton 
wrote ; 2. statutes or acts of parliament ; and 3. particular customes 
(whereof Littleton also maketh some mention). I say particular, 
for if it be the, generall custome of the realme, it is part of the 
common law. 

The common law hath no controler in any part of it, but the high 
court,of parliament ; and if it be not abrogated or altered by par- 
tiament, i it remaines still, as 2:1 ton here saith. The common law 
appeareth in the statute ‘of Magna Charta and other ancient statutes 
(which for the most part are affirmations of the common law) in the 
original] writs, in judicial] records, and in our bookcs of termes and 
yeares. Acts of parliament appeare in the rolls of parliament, and 
for the most part are in print. Particular customes are to be 
proved. 


@ref. to sth Co) 


Sect. 171. 


TEM, chescun burgh est un ville, A LSO, every borough is a towne, 

mes nemy à converso. Plus serra but not à converso. More shall 
dit de custome en le Tenure de Vil- hee eayd of custome in the Tenure 
lenage. ef Vil 


ILLE,” villa, quasi vehilla,quod insgmcomvehantur fruetus. @& - Anete 609) 

And it is called vicus, because it is firofie vium. Villa est ex vero Vieus. 
filuribus mansionibue vicinata, & collata ex filuribus vicinis. If a Bree ihe eo 
town be decayed so as no houses remaing, yet & is a towne in law. fol 211. Fortescug, 
And so if a borough be decayed, yet shafl it send burgesses to the re. 6. 6. Fines levie 
parliament, as Old Salisbury and others dae, I cannot be a towne de terre. 
in law, unlesse it hath, or in time past hath had, a church, and cele- 3% E. 1. Quare 
bration of divine service, sacraments and burials. What alteration  gostescue, esp. 29. 
hath beene made in townes, heare what a great lawyer saith. Jn 
Anglia villula tam farva inveniri non foterit, in qué non est miles, 
armiger,vel paterfamilias, Sc. magnis ditatus fpossesstonibus,necnon 
liberi tenentes alii’? valecti plurimi, suis patrimonite sufficientes, Sc. 
And it appeareth by Littleton, that a towne is the genus, and a | 
borough is the efecice; for hee saith that every borough is atowne,  Fortesu, cap. 24. | 

but 
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but every towne is not a borough. Et eub-fallasions vilarum con- 
tinentur burgi & civitates. 
Domesdey, Gloes. Berewica, or berewit, in Dome 116 
He berewice pertinent ad Berchiey. (Kit sic recitat 1lue thie À ° a.] 
Senet, whi quam viginti villas. ) 
Fee ets. | There be in England and Wales eight thousand eight hundred and 
Bre fe 10 & three townes, or thereabouts. 
274, bn. See more de vitlis, parochiie et hamlet tée, in the ancient authors 
ef the law, and plentifully in our other bookes. Bat let us now 
heare what Lissietor saith (1). 


(1) [See Note 160.3 


Lab. 2. 
Cuapr. ql. - 


ENURE en villenage est plus 
peoperment, quant un villein tient 

de son seignior, a que ilest villein, cer- 
taine terres ou tenements solonque le 
custome del manor, ou auierment, ala 
volunt son seignior, et de faire a son 


seignior villein service; come de por- 
ter et de carier le fime le seignior hors 
del city, ou del manor (2) son seignior, 
Jesques a le terresonseignior,en gisant 
ceo (3) sur le terre, et hujusmodi, Kt 
ascunsfrankehomes teignont lour ten- 
3 solonque le custome del cer- 
taine manors, per tiels services. Et 
lour tenure auxy est appel tenure en 
villenage, ct uncore ils ne sont pas 
villeines; car nul terre tenus en vil- 
lenage, ou villetne terre, ne ascun 
custome surdant de la terre, ne un- 
ques ferra franke home villein. Mes 
un villein puit faire franke terre 
@estre villein terre a son seignior. 
Sicome lou un villein purchase terre 
en fee simple, ou en fee taile, le 
seignior del villein poet enter en la 
terre, et ouste le villein et ses heires a 
touts jowrs; ct puis le seignior (s’il 
voloif) puit lesser mesme lu terre a le 
willeine, a tener en villenage. 


ad heed URE en villenage” Villeine is from the French word 
villaine, and.that à villa, quia ville adscrifyus est ; for they 
‘which are now called villané, of ancient times were called adscrip- 
sits. And in the common law he is called nativus ; guia fro majore 
harte natue est serous: and this is hee which the: civilians call 


servus. | 


ecquelis, ferris, bonis et catallis. 


‘ Villenage.” Villenagium, (as in like cases hath beeh sayd where 
the termination is in age ) is the service of a bondman. And yet a 


(2) In L. and M. and Roh. the words 
are del cite (which seems used in the same 
senscas ace) del manner. 


Of Villenage. 
Of Villenage. 


a} Fheyn in the Saxon tongue is fiber, and then, servus. 

Theme (sometimes written theame corruptly) is an old Saxon word, ' 
and signifieth fotestatem habcndi in nativos sive villanoe, cum, eorum 

But teany, sometime corruptly 
written £heame, is of another signification; for it is-also an old 

Saxon word, [6] and signifieth, where a man cannot produce his 

warrant of that which he bought according to his voucher. 


Sect. 172. 
Sect. 172. 


Tee in villenage is most 
properly, when a villeine holdeth 
of his lord, to whom he is a villeine, 
certaine lands or tenements accord- 
ing to the eustome of the mannor, 
or otherwiee, at the will of his lord, 
and to doe to his lord villeine ser- 
vice; as to carry and rcearry the 
dung of his lord out of the city, or 
out of his lord’s mannor, unto the 
land of his lord, and to spread the 
same upon the land, atid such like. 
And some free men hold their tcne- 
ments according to the custome of 
certaine manors, by such services, 
And their tenure also is called tenure 
in villenage, and yet they are not 
villeines ; for no land holden in vil- 
lenage, or villein land, nor any cus- 
tome arising out of the land, shall 
ever make a free man villeine. But 
a villeine may make free land to bee 
villeine Jand to his lord. As where a 
villeine purchaseth land in fee sim- 
ple, or in fee taile, the lord of the 
villeine may enter into the land, and 
oust the villeine and his heires for 
ever ; and after, the lord (if hee will) 
may let the same land to the vil 

Jein, to hold in villenage. 


Lib. Rab. 76, 
& 77. 


Vide Bract. li L | 
ca. 6, Ge. 
Brit. fo. 77. & 


18. 

oi N. B. 77. a.) 
a] Flet. L 1. 

24 


(0) Vid. Lamb. in 
ter leges Sanct. 


free 


(3) Instead of en gisané ceo, the words in 
L. and M. and Roh. are gisauné wurret:e 
et de spreder le fyme le signour. 


\ 


gx B. 77. £) 

bi, 1. ea. 6, 
Britton, ca. 31. 
& ul supr. 
Fieta, Gb, 1. ca. ©. 
83 
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free man may doe the service of him that is bond. And therefore q 
tenure in villenage is twofold; one, where the person of the tenant 
is bond, and the tenure servile ; the other, where the person is frog, - 
and the tenure servile. [¢] Servaterralibercs de sanguine existentes, 
villanos facere non potest. And therefore it is said, [d] est enim ra#o 
et regula generalisin fetis duobus castbus, .urduber homo nihilliber- 
ta ie profiter fiersonam suam &beram confert villenngis, b . 
nec Kberum tenementum é confrario mutat etuium eut condi-L 116. -j 
tionem véllani. And againe, [ce] Villenagium vel scrvitium nihil ‘ 


7 detrohit libertati ; babita tameu distinction: utrèm telca vint viliané, 


et tenucrunt in villano socagio de dominico domini regis. And 
againe, [SJ] Tenementum non mutat statum haeri non magie quèm 
ec rui ; foterit engm liber homo tencre fiurum villcnagium, faci-nudo 
guicquid ad vilanum hertinebit, et nihilomiæua liber erit, chm hoc 


faciat ratione villenagii, et non r@tione ferscne sua: et ideo foterit, 


quando votuerit, vill nagium deserere, et liber discedere, nisi illa- 
queatus sit fer uxorem nativam ad hoc facicndum, ad quam ingrvae~ 
eus fuit in villenagium, et que firæs’are potertt énfiedimentum, ec. 
And againe, {g] Purum villenagium est, à quo fr:atatur servitium 
ncerium ct indeteriminatum, ubi serre non frotertt vecfiere guile 
acrvitium fieri debet mane, viz. ubéi quis faeere tenctut qguicquid &i 
precefitumfuertt. And another saith to the same intest, Ceux ne 
scavoient le vespere, de quoy ils eervercnt en la matyn. {hk} Fuer- 
unt in Congucetulibert homines, qui Gbherée tenuerunt tenementa sug 
her libera servitia, vel per liberas cansuetudines ; et cum fier poten-. 
tiores ejecti eseent, fostmodum reversi recefu tunt cadem iencmen@ 
sua tenenda in yillenagio, faci ndo inde cfiera servilta, sed ceria et 
nominata, Fc. et nihiloninus liberi, quia, licèt Jaciunt oftera servilia, 
com non fariuni ed ratione pereonarum, sed raticue tenemertorum, ire. 

How villenage or servitude began, and for what cause, it is said, 
[1] 45 homine et pro vitio introducta est servitus. Sed libertas à Deo 
hominis est inditanature. Quareifisa ab homine eublata, semper Te~ 
dire glisrit, ut facit ome quod libertate nqturadi privetur. And 
another saith, [£] that the condition of villeines from freedome ento 
bondage, of ancient time grew by constitutions of nations. [/) Fiunt 
etjam servi liberi homines cafitivitate de jure gentium, and not by 
the law of nature, as from the time of A’oah’e Flood forward, in whith 
time all things were common to all, end free to all men alike, gnd 
lived under the law naturall; and by msitiplication of pesple, and 
making proper and private those things that were common, arose 
battels. And then it was ordained by cosetitution of nations, that none 
should kill another ; but that he that was taken in battcll,, should res 
main bord to his taker for ever, and he to dee with iaim, and all 
that should came of him, his will and pleagure, as with his beast, or 
any other chattell, to give, or to sell, or to kill: aod after it was on- - 
dained, for the cruelty of some lords, thet none should kill them, 
and that the life and members of them, as well as of freemen, were 
in the hands and protection of kings, and that he that killed bis vil- 
leine, should have the same judgment as if he had killed a freeman. 
Thereupon they ‘were called servi, guia esrvabentur ¢ dominis ct 
non occidebantur, et non à serviende. He is called natiuns, à xas- 
cendo, quia filerumque nafus cet servus ; and he is called vil/anus, 
for that he doth his villeine service in vilis. — - 

Estautem libertas naturalis feculsas-cjus, guideuîue faceredibet, 
nia quod de jure,aut vi firohibetur Servituseet constitutiode jure gen- 
tium, quad guts domine alfeno contra naturam exbjicttur. And again’ 

| [4 
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[m] Et tout soyt que toute creatures duissont este frank solonque le Um] Mirror, ap 
ley de nature, fier constitution nequidant, et fait de homes sont autcrs ° 
creatures enservies, sicome est dit beasts en frarkes, fiissans en ser- 

bors, ci oyacus en cages. 

{x ] This is assured, that bondage or servitude was first inflicted (9) Mirror, esp. 
for dishonouring of parents; for Cham the father of Canaan (of #, st 16 D 
whom issned the Canaanites ) seeing the nakednes of his father Voah, 10, 11, kee. 
and shewing it in derision to his brethren, was therefore punished in . 
his sonne Canaan with bondage. And-herewith agreeth the divine:  Ambromi 
Ante ving inventionem inconcussa libertas. Non esset hodie servitas, 
at cbrietas non fuisect. 


‘« Hors del citie ou del mannor, te.” This is false printed, for the 
fl 17 a] originall is, hors del scite det mannor, and so would itbe _ 
7°" § amended in thé impressions of the booke hereafter. | . 
* Kt ascuns frank homes teignont, tc.” This is apparent enongh, enter Le. % 
especially upon that which hath beene said. 
. : Le . . ; + 
“Ouun villcine futrchase terre en fee simple.” Yet the villeine may Mir, Cap é 
archase some kinde of inheritances in fee simple, which the lord of 
the villeine cannot have. As if a villeine purchase a common sauns 
nomber, the lord shall not have it; for the lord may surcharge the 
same, which should be a prejudice to the terre-tenant: and the same 
law of a corodie incertaine granted to a villeine, and such like in: . 
- heritances. And therefore Littleton materially said, purthase terre. “Ly 
When the villeine hath an estate of any thing certaine, the lord shall ge as. p.97.- 
have it; as a rent granted to the villeine, commons certaine, estovers 
certaine, and such like. [0] But that which lyeth in action, asa  {¢) Deet- and 
warranty made to the villeine his heires and assignes, the lord shall @. Co. 
not take advantage of by voucher ; because it is in lieu of an action. Fon ioe. 2.) 
Neither shall the lord take advantage of any obligation or covenant, 
or other thing in action made to the villeine ; because they lye in 
privity, and cannot be transferred to others. 
(2) If a man be lessee of a villeine for life, for yeares, or at will, [9] %.9. E401. 
and the: villeine purchaseth lands in fee; if the lessee entreth into Ste 
the lands, he shall hold the lands as a perquisite to him and his re ce Ni 76 
heirs for éver. But if a bishop hath a villeine in the right of his Agteoan.) * .” 
bishopricke, and he purchaseth lands, and the bishop entreth, the | 
bishop shall have this perquisite to him and his successors, and not to 
him and his heirs; for the law respecteth the quality, and not the 
quantity of his estate. So if exeeutors have a villeine for yeares, 
and the villeine purchase lands in fee, and the executors entcr, they 
ball have a fee simple, but it shall be assets. ° : ; 


‘ Fee taile.”” By this it is apparant, that if lands bee given toa - 
, Villeine, and to the heires of his body, the lord may enter and put out 
the villeine and the heires of his body; for quicquid acquiritur servo 
Wcguirtiur domino (1). And in this case the lord gaines a fee simple 
determinable upon the dying of the villeine without heire of his 
body; and the absolute fee simple remaineth still in the donor. And 
if the lord enter, and after infranchise the donee, and after the donee. 

hath iague, yet that issue ghall never have remedy either by fermedon 
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Lib, 2. : Cap. 11. Of Villenage. Sect. 173, 174: 
or entry, to recovcr this land, by force of the statute of donis condi 
tionalibus; for that statute giveth remedy to the issues of the do- 
nec, that have capacity and power to take and retaine such a gift ; 
and the title of the lord reimaines, as it did at the common law, for 
the statute restraineth acts done only by the tenant in taile. And 
so it is, if lands be given to an alien, and to the heires of his body, 
upon office found, the land is seised for the king, afterwards the 
king makes the alien a denizefi, who hath issue and dyeth, the king 


shall detaine the land against the issue. 


Sect. 173. 


T nota, si feoffment soit fait a 
iD certaine person ou persone en fee, 
al use de un cilleine; ou si un cilleine, 
ore auters persons, soient enfeofes al 
use le villeine ; quel estate que le vil- 
leine ad en le use, en fee taile, pur 
terme de vie ou d’ans, le seignior del 
villeine poit entrer en touts ceux terres 
cl tenements, sicome le villeine ust este 
sole scisie del demesne. Et c’est per 
Vestatute de anno 10 H. 7. cap. 15. 


(2). 


A ND note, if a feoffment be made 

to à certaine person of persons 
in fee, to the use of a villeine; or if 
a villeine, with ether persons, be in- 
feoffed to the use of the villein; 
what estate soever that the villein 
hath in the use, in fee taile, for 
terme of life or yeares, the lord of the 
villein may enter into all those lands 
and tenements, as if the villein had 
been sole scised of the demesne. 
And this is given by the statute of 
anno 19 H. 7. cas 15. 


HIS is an addition to Littleton; and the statute of 19 H. 7. 
ca. 15. therein mentioned, for the cause that hath beene 
aforesaid, hath lost his force (3). 


Sect. 174, 


A ES si ascun franke home voîle 
| prender ascun terres ou tene- 
mems, u tener de son scignior per tiel 
cillein sercice, scil. a payer un fine a 
duy (1) pur le marriage de ees fits ou 
Jiles, donque il puiera tiel fine pur le 
inarriage; et nient obslant que il est le 
Jollie de tiel frank home de prender 
ex tiel forme terres ou tenements a 
tener de le seignior per tiel bondage, 
uncore ceo ne Juit le frank home 
cilleine (2). 


(2) This Section was first introduced in 
Redman’s edition. 
(3) [See Note 162.] 


(117. by 


By if a free man will take any 
lands or tencments, to hold of 
his lord by such villeine service, viz. 
to pay a fine to l::m for the mar- 
riage of his sonnes or daughters, 
then he shall pay such fine for the 
marriage; and ~ notwithstanding 
though it be the folly of such free- 
man to take in such forme lands or 
tenements to hold of the lord by 
such bondage, yet this maketh not 
the frec man a villcine. 


(117. b.) | 

(1) In Roh. the words pur son marriage 
ou come in here. 

(2) This Section in L. and M. stands 
the last in the Chapter of Villenage. 


“A PAIER 


Lib. 2. OF Villenage. sect, 175. 
‘6 PALER un fine fur le mariage, fc.” [g] And this villeine [7] 15 BS. 


@/H and servile tenure is called in old bookes marchetum or mer-  Bracton, fib. 2. 
chet. Marchetum vere frro filié dare non competit libero homini, in- %-%, Mirror, ce. 
ter alia, profiter libert sanguinis firivilegium, &e And this istrue See more of this 
de communi jure, sed modus et conventio vincient legem. And as ter Sect. 194 
Littleton here saith, it is the folly of such a freeman to take such (Dr, & Stud. 
mannors, lands or tenements, to hold of the lord by such bondage. . 

And yet this doth not make such a freeman a villeine. [r] Quta  (r} Fleta, lib. 5: 
hujusmodi frestationes fiunt ratione tenementi, et non ratione <b ene 
frersone in donatione comprchense et reseruatæ ; non enim unum et | 
idem eat, sed longe aliud, tenere liberé, et fier liberum servitium, fc. 

For the signification of this word, vide Sect. 194. 74. 441. 


Sect. 175. 


TEM, chescun villeine ou est un LSO, every villeine is either a 
villeine per title de prescription, villeine by title of preseription, . 
e’estascavoir, que il et ses auncestors to wit, that hee and his ancestors 
ont este villeins de temps dont memorie have been villeines time out of mind 
ne curt; owil est villeine per san con- of man ; or he is a villeine by his 
Jjession demesne en court derecord.  owne confession in a court of record. 


Lab. Rub. cap- ‘ 


sé CET villeine cu est villeine fer title de firescriftion, (@- Ro. Abr. 732.) 
&c” Every villeine is, either by prescription, or confession. 76, 77. 


i ee Oe ee ee ee ee i 


Servi aut nascuntur, aut fiunt. By prescription, either regardant oe lib. Le 
to a mannor, &c. or in grosse. In gross, either by prescription, or by Braet. fol. 77. 
granting away a villeine that is regardant, or by confession. [s] Fit fs] Bract. on | 
. Q « e ag ° .) a CAD. 6. Flet , 0 . 
ettam servus liber homo fer confessionem in curid regis fact G) Len eta, ner 


ii 12. 
2%Assmk 73 Ass. 1. 17 E.3. 78,79. 37 E.3.89. 18E.4.25. 37H.8.7.b Lestatutede 17E. 3. 17. 


‘ En court de record.” Record is derived of the Latine word re- 
cordor, that is, to keepe in minde, as the poet saith, Se rité audita 
recordor. And therefore a record or inrolment is a memoriall or mo- 
nument of so high a nature, [s] as it importeth in it selfe such an ab- 
solute verity, as ifit be pleaded (4) that there is no such record, it 
shall not receive any triall by witnesse, jury, or otherwise, but only 
by itselfe. [wz] And every court of record is the king’s court, albeit 
another may have the profit, wherein if the judges do erre, a writ of 
error doth lye. [zx] But the county court, the hundred court, the 
_ court baron, and such like, are no courts of record; and therefore 
the proceedings therein may be denyed, and tryed by jury, and upon 
their judgements a writ of error lyeth not, but a writ of false judge- 

ment, for that they are no courts of record, because they 
[ 118. a.] cannot hold plea of debt or trespasse, if the debt or damages 
doe amount to forty shillings, or of any trespasse vi et armis (1). 


Monumenta, que nos recorda vocamus, sunt veritatis et vetue- 
tales vesligia. 


(118. a] 


(3) [See note 163.] . 
(1) Sge post. 260. a. 


(4) [See Note 164. 


Vou. I 4S 


{0 ie E. 3. 23. 
11 H. 4. 2. 
37 H. 6. 21. 
Dier Mich. 7 & 
8 Ets. 249. PL 
Com. 79, &e. 
{u] Glanvil Ib. 
. cap.8. Brac 
Kb. rid fo. 156. ‘on 
Brit. fo. 121. 

2) 6. Co. 11. 

18. in Jentle- 

man’s case. 

(3. Inst. 71. F.N.B. 
138. Post. 128, 260. 
a. 4 Co. 71. a 

8 Co. 58. 

L Ro. Abr. 527. 
2. Ro. Abr. 862. 
863, Plow. 491. be 


1. Sid. 314.) 
(UH. 8.15. 
1. Rob Ab. #43.) 


Sect. 





Lib. 2. Cap. 11. 


Of Villenage. 


Sect. 176, 177. 


Sect. 176. 


mY S si frank home ad divers 

issues, et puis il confrsse liy 
meme d’estre cillein a un auter en 
court de record; uncore les issues que 
il avera decant le confession sont 
franks, mes les issues que il avera 
apres le confession serront cilleines: 


UT if a freeman hath divers 
issues, and afterwards he een- 
fesseth himselfe to be a villaine to 
another in a court of record ; yet 
those issues which he hath before 
the confession are free, but the is- 
sues which he shall have after the 
confession shall be villaines. 


This is so evident as it needeth no explication. 


Sect. 177. 


TEM, si le villein purchase terre, 
La alien la terre a un auter devant 
que le seignior enter, donques le sei- 
gnior ne poit enter ; cur il serra ad- 
judge son follic, que il n’entra pus, 
quant la terre fuit en le maine le vil. 
lein. Et issint est dex biens. Si le 
pilleine achate biens, et eux vend ov 
dohe a un auter,decant que leseignior 
acisist les biens, adonques le seignior 
ne poit eux sciser. Mes si le scignior, 
devant ascun tiel vender ou done, vient 
deins la ville la lou tielx biens sont, e 
la, ocertment enter les vicines, claima 
les biens, et seisist parcel des biens, on 
nosme de seisin de touts les biens que 
le villeine ad ou aver poit (1), &e. 


ceo est dit bon seisin en ley; et le oc- 


cupation que le villeine ad apres tiel 
claime en les biens, (2) serru pris en 
le droit le seignior. 


, & Stud. 140. 
(Rai Abr. 735.) 


LSO, if a villaine purchase land, 
and alien the land to another 
before that the lord enter, then the 
Jord cannot enter; for it shall be 
adjudged his folly, that he did not 
enter, when the land was in the 
hands of the villaine. And so it is 
of goods. Ifthe villaine buy goods, 
and sell or give them te another, 
before the lord seiseth them, then 
the lord may not seise the same. 
But if the lord, before any such sale 
or gift, commeth into the towne, 
where such goods be, and there, 
openly amongst the neighbors, 
claime the goods, and seise part of 
the goods, in the name of seisin of 
all the goods which the villaine has 
or may have, &c. this is a good seisin 
in law, and the occupation which 
the villaine hath after such clayme 
in the goods, shall be taken in the 
right of the lord. 


N this case before the lord doth enter, hee hath neither jue in re 


nec jus ad rem, but onely a possibilitie of an estate, which estate 


he must gaine by his entry ; and therefore if the villaine doth by way 
of prevention alien before the lord doth enter, the lord is barred of 


° the 


(1) Fhe words que le wilein ad ou aver poit, (2) Instead of les biens, it is ley in L. and 
net in L. and M. nor Ruh. M. and Hol 


Lib. 2. Of _Villermge. Sect. 177. 


the possibility, which he had to the land, for ever. [a] Si autem ser- [e) hn hea 
vus vendiderit feodum, quod sibt et heredtbus fergquisiverit, ante- tol. 98.0. 19 E 
quam dominus seisinam inde cenerit, valet donatio, et dominus sbi  *°9%er 1% 
ifisiimputet, quod tantum expfrectavit. But [4] if the villaine of the ce] ss E. 3. tit. 
king purchaseth land, and alieneth before the king (upon an office Vi 

. found for him) doth enter, yet the king after office found shall have  Babington. 
the land ; quia nullum tempus occurrit regi,as Littletonhimselfesaith © H. 7-12 
in the next Section.(2). And yet, after office found, the king shall 7 Co. 38. 2. Re. . 
not have the meane profits ; because the title is by the seisure. 


“ Purchase terre.” The like law is of seigniories, advowsons, re- 
versions, remainders, rents, commons certaine, and such like certaine 
inheritances, wherein the villaine hath any estate or in- 
(118. b.] terest. If the vilaine purchase land either in fee simple, 
fee taile, or for life, if the villaine doth alien before the lord doth 
enter, hee doth prevent the lord. But yet the issue of the villaine 
shall recover the land entailed in a formedon, and then the lord 
may enter. 


“Alien la terre.’ Alien commeth of the verbe a&enare, id est, 
alienum facere, vel ex nostro dominio in alienum transferre, sive 
rem aliquam in dominium alterius transferre. Ifa freeman hath is- 
sue, and afterward by confession becommeth bond, and purchaseth 
lands in fee, and, before the lord enter, he dieth seised, and the land 
descends to his issue which is free; in this case the lord shall not enter 
upon the heire, and yet this is a descent and no alienation. The like 
law it is, if the land so purchased by the villaine doth escheate to the 
lord of the fee before any entry made by the lord of the villaine: so 
as the act of the law, that is, the descent or escheat may as well 
prevent the lord of his entry, as the act of the party by alienation. 

If a villaine be disseised before the lord doth enter, the lord may 
enter into the land in the name of the villaine, and thereby gaine the 
inheritance of the land ; but if there be a descent cast, soastheentry | 
of the villaine be taken away,.then the villaine must recontinue the 
estate of the land by judgement and execution, before the lord of the 
villeine can enter. And this word {alien ] doth not onely extend to 
alienations of land in deed, but also to alienations in law ; as if the 
villeine purchase land and dyeth without heire, and the land escheate, 
or if there be a recovery against the villaine in a cessavtt, or the like. 


‘6 Et issint est des biens, &%c.” Biens, bona, includes all chattels, ( Ro. Abe. 732, 
as well reall as personall Chattels is a French word, and signifies 5 Ro rte 58. 
goods, which by a word of art we call catalla. Now goods, or chat- Cro Eliz. 386.) 
tels, are either personall or reall. Personall, as horse and other 
beasts, housholdstuffe, bowes, weapons and. such like, called per- 
sonall, because for the most part they belong to the person of a man, 
or else for that they are to be recovered by personal actions. Reall, 
because they concerne the reality, as tearmes for yeares of lands or 
tenements, wardships, the interest of tenant by statute staple, by sta- 
tute merchant, by elegit, and.such like. 

Bona dividuntur in mobilia et immobilia. Mobilia rursum divi- 
duntur in ea, que se movent et que ab altig moventur. But, by the 
common law, no estate of inheritance or freehold is comprehended un- ° 
der these words donaor catalla (3). And it is tobe observed, that as 


the 
(2) See post. 119. a. tit. Chattels, Com. Dig. tit. Biens and Aseete, 
7118. b.] and Vin. tit. Executors, U--Y—Z. 


(3) See farther as to cRattels, Bro. Abr. 
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the title of the lord to his villeine’s lands beginneth by his entry, so 
his title to the goods beginneth by the seisure of them. And here 
againe it is to be observed, that where our author, in this branch 
concerning goods, useth these words (sell or give) that the same ex- 
tendeth as well to gifts in law, as gifts in deed. And therefore if a 
niefe hath goods, and taketh baron, by this gift in law by force of 
the marriage, the lord is barred. And so it is if a villaine make 
his executofs and dieth, by this gift in law the lord is barred, as 
shall be said hereafter. 


‘s Et claime les biens, at scisist parcel des biens” For a claime 
onely of the goods of the villaine is not sufficient in law, but he must 
seise some part in the name of all the residue, as here it appeareth ; 
or that the goods be within the view of the lord ; for the claime and 
his view amount to a seisure, as the clayme of a ward being present 
by word is a sufficient seisure, albeit the gardian layeth no hands on 
him. See hereafter Sect. 321. And so note a diversity betweene a 
claime of lands or tenements and goods. [c] In an action of tres- 
passe or detinue brought by the villaine, a release made to the de- 
fendant by the lord is a good barre; for that amounts to a seisure 
and grant. If the villaine doth buy goods and make his executors, 
and dieth before the lord doth seise them, the executors shall de- 
taine them against the lord of the villaine. 


“© Ad ou aver fott, t7c.”* Here (&%c.) doth imply an excellent 
point of learning, for that such a claime doth not only vest the 
goods, which the villaine then hath, but also which he after that 
shall acquire and get (4). But otherwise it is of lands of freehold 
or inheritance ; for there such a genefall entry or claime extends 
enly to the lands the villaine hath at that time, and not to 
any other which he shall purchase after, as by our author [119. a. ] 
in this Section may justly be collected. 


Sect. 178. 


Sect. 178. 


ES si le roy ad un villein, que 
purchase terre, et alien deoant 
que le roy entra; uncore le roy poit 
enter, en que maines que la terre de- 
viendra. Ou sile villein achata biens, 
et eux vendist devant que le roy seisist 
Les biens; uncore le roy pott seiser les 
diens, én que maines que les biens sont. 
Quis nullum tempus occurrit regi. 





Vile Sort. 195. ‘ 
tel ve | 
er. £ 32. €. 


(4) Coniva, as to the goods. afteawards 
acdured, Dr. and Stud. dial. 2. chap. 4, 


Bo if the king hath a villeine, 
who purchases land, and alien 
it before the king enter; yet the 
king may enter, into whose hands 
soever the land shal come. Or if 
the villeine buyeth goods, and sell 
them before that the king seiseth 
them ; yet the king may seise these 
goods, in whose hands soever they 
be. Because nullum tempes occur- 


rit regi (1). 


I le roy ed villoin, &c.” This is evident upon that which 
hath beene said before. 


66 Ou 


(119. a.] 
(1) [See Note 165.] 


Lib. 2. Of Villenage. 


“ Ou si tiel villeine achata biens, tc.” If the king’s villeine ac- 
quire any goods or chattels, the propertie of them is in the king 
before any seisure or office; and it is well said of an ancient author, 
[d] Al roy, quant al droit de la corone ou a franch estate, ne foetnul 
temps occurre; and another [e] speaking in the person of the king 
saith, Vul temps n’est limit quant a mes droits. 


Sect. 179. 


Sect. 179. 


35 E. S. tit. 
Villenage 22. 


Mirror, cap. % 
Eo Bee 
ques res dari 
posant. 


TEM, si home lessa certaine terre 

a un auter pur terme de vie, ser- 
want le reversion a luy, et un villein 
purchase del lessor le reversion; en 
cest cas il semble, que le seignior del 
villeine poit maintenant vener a la 
terre, et claime le reversion come le sei- 
gnior le dit villeine, et per cel claime 
le reversion est maintenant en luy. 
Car en auter forme il ne poit vener a 
le recersion. Car il ne poit enter sur 
le tenant a terme de vie. Est s’il doit 
demurrer tanque apres le mort le te- 
nant a terme de vie; donques per cas 
il viendra trope tarde. Car per- 
aventure le villeine voile granter ou 
aliener le reversion a un auter en 
le vie le tenant a terme de vie, &e. 


& 


LSO, if a man let certaine land 
to another for terme of life, 
saving to himself the reversion, and 
a villeine purehase of the lessor the 
reversion; in this case it seemeth, 
that the lord of the. villeine may 
presently come to the. land, and 
claime the reversion as the lord of 
the said villeine, and by this elaime 
the reversion is forthwith in him. 
For in other forme or manner he 
cannot come to the reversion. For 
he cannot enter upon the tenant 
for life. And if he should stay un- 
till after the death of the tenant for 
life, then perchance he should come 
too late. For peradventure the vil- 
leine will grant or alien the rever- 
sion to another in the life of the 
tenant for life, &c. 


UIT maintenant vener a la terre.” 


For he cannot claime the reversion but upon the land, and 


he by his comming upon the land for that purpose is no trespassor ; 
because the law giveth him power to claim the reversion, lest he 
should be prevented, and claime he cannot, unless he commeth to 
the land. -So likewise if the villeine purchase a seigniory, rent, 
common, or any other freehold or inheritance, out of any lands or 
[11 9. b ] tenements of another, the lord may lawfully come to the 
* J land to make his claime to the seigniory, rent, or other 
profit out of the land. But if the villeine purchase a seigniorie, or 

a rent, common, or other inheritance issuing out of the land of the 
lord himselfe, it is said, that the seigniorie, rent, common, or such 


other inheritance, is extinguished in the lord’s possession without any 
claime. 


- 


“Grant.” Here must be intended an attornement ; for after the 


grant and before attornement the lord may not (1) claime the re- 
version (2). 


66 En 


(1) This is apparently an error of the 
press, the sense requiring the omission of 


L subsequent editions. 
net. Accordingly the first edition is with-. 


(2) [See Note 166.] 


Vide 41 E. 3. 
tit. Audita qui 
rela 


out it. But the error appears in all the 
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Of Villenage. 


Sect. 180. 


“ En la vie deltenant fur vie, &%c.”” Here by (ic. ) is inctaded 
tenant in taile, tenant fur auter vie, tenant by statute merchant, 
staple, elegit, and for yeares ; for during all these estates the lard 
may claime the reversion, as well as in case of the tenant fer life. 


Sect. 180. 


N° meame la maner est, lou un 
villrin purchase un advowson 
d’un esglise plein d'un incumbent, le 
scignior del villein poit vener al dit 
esglise, et claime le dit advowson, et 
per cel claime Vadvowson est en luy. 
Car s’il doit altendre tanque apres le 
mort l’incumbent, et adonque «a pre- 
senter son clerke a le dit esglise, don- 
que, en le meane temps, le villeine pott 
aliener le advowson (3), et issint ous- 
ter le seignior de son presentment. 


N the same manner it is, where a 

villeine purchases an advowson of 
a ehureh full of an incumbent, the 
Jord of the villeine may eome to the 
said church, and claime the said ad- 
vowson, and by this claime the ad- 
vowson isin him. For if he will 
attend till after the death of the in- 
cumbent, and then to present his 
clarke to the said church, then, in 
the mean time, the villem may alien 
the advowson, and so oust the lord 


29 HL. 14. à 


Fieta, I. 5. 
cap. 14. 


of his presentment. 


“ DVOWSON,” Advocatio, so called, because the right of 

presenting to the church was first gained by such as were 
founders, benefactors, or maintainers of the church; viz. ratione 
fundationis, as where the ancestor was founder of the church; or ra- 
tione donationis, where he endowed the church; or ratione fundi, as 
where he gave the soile, whereupon the church was built. And 
therefore they were called advocatt. They were also called patron, 
and thereupon the advowson is called jus fatronatis. And in one 
word, advowson of a church is the right of presentation or colla- 
tion tothe church. Advocatus est ad quem pertinet jus advocationts 
alicujus ecclesie,ad ecclesiam nomine firofirio,non alieno, possit firæ- 


sentare. Every church is either presentative, collative, donative, 
or elective. Vide Section 645. 648. 
AE ‘ Plein d'un incumbent.” If the church be presentative, the 
38 F.3.0. church is full by admission and institution against any common per- 
SS son ; but against the king it is not full untill induction. 
en 
Vide Beet. 648 “ Incumbent” commeth from the verbe incumdo, that is, to be di- 
(Pont. 34. à) ligently resident, td eat, obnixè oferam dare; and when it is written 
encumbent, it is falsely written, for it ought to be incumbent, as 
30 H.6. 7 Littleton doth here (4). And therefore the law doth intend him to 


be resident on his benefice. 


“ Leseignior delvilleinefoit veneralegtise,et claimele dit 120 

advoweon.” Note, albeit the advowson isa thing incorporeall, [ ° a. ] 

and not visible, yet because the principall duty of the presentee of the 
patron 


(3) &e.L. and M. 
(4) However, in L. and M. and Roh. the word is encombent. 
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patron is to be done in the church, the claime of the lord of the 
villeine must be made there ; and by that claime the inheritance of 
the advowson shall be vested in the lord ; for every claime or de- 


mand to devest any estate or interest must be made in that place 


which is most apt for that purpose. 


“ Anres la mort del incumbent.” Nota, a church presentative 
may become void five manner of wayes, viz. 1. By death, whete- 
of Littleton here speaketh. 2. By creation. 3. By resignation. 


4. By deprivation. 5. By cession, as by taking a benefice incom- 
patible. 


« Et donques a presenter son clerke al dit eglise, Sc.’ A pre- 
sentation is derived à fræsentando ; guia fresentare nihil aliud est 
quèmphræsto, dare, seu offerre. And Littleton here briefly expres- 
seth the effect of a presentation ; for it is the act of the patron offer- 
ing his clerke to the bishop of that diocesse, to be instituted to such a 
church, in these or the like words directed to the bishop, Presento 


vobis A.B. clericum meum ad ecclesiam de Dale, &c. This may be : 


done as well by word, as by writing; and if it be by writing it is no 
deed, for the presentation is of the clerke, and the direction to the 
bishop, so as this writing is in nature of a letter to the bishop ; and 
this is the reason that the king himselfe may present by word, as 
elsewhere is said. A villein at this day purchaseth an advowson in 
fee, the church becomes voide, the lord for one hundred pound 
given by 4. B. clerke presents him to the church, and his clerke is 
admitted, instituted, and inducted ; yet this gaineth not the advow- 
son tothe lord [d]. And so it isin that case, if any on the behalfe 
of 4. B. had given or contracted with the lord in consideration of any 
valuable thing to present 4. 8. to the said church, albeit it had 
beene without the consent or knowledge of ./. B. yet it should not 
have vested the advowson inthe lord. But this was not law when 
Littleton wrote. [e] But now by the statute of 31 Zéiz. the presenta- 
tion, admission, institution, and induction in both the said cases, and 
inthe like are made voide (1), where before the said statute they were 
but voidable by deprivation (2). And if a man present by usurpation 
to a benefice, by reason of any corrupt contract, agreement, &c. 
that presentation and the institution and induction thereupon are void; 
for that act extends to all patrons as well by wrong as by right. But 
where any presents by usurpation, the rightfull patron, and not the 


king, shall present ; for otherwise every rightfull patron may lose his . 


presentation. And such an incumbent, that commeth in by reason 
of any, such corrupt agreement, is so absolutely disabled for ever 
after to be presented to that church, as the king himselfe, to whom 
the law giveth the title of presentation in that case, cannot present 
him againé to that church ; for the act, being made for suppression 
of symony and such corrupt agreements, so bindes the king in that 
case, as he cannot prese¥ aim that the law hath disabled (3) ; for 
the words of the act be, shall thereupon and from thenceforth be 
adjadged a disabled person in law to have or enjoy the same bene- 


fice. 


(1) [See Note 16r.] 


(5) [See Note 159.} 
(2) [See Note 168.] 


Sect. 180. 


ge Ro. Abr. 353.) 
d) Adjudge in 
communi banco 
Mich. 41 & 42. 
Ekz. intr Baker 


R A 
e] Adjud in 
re K Me eth. 
Mich. 13 Ja.ina 


Suffolk. 
(Cro. Jam. 385. 
Hob. 75. Hob. 





SE 5 0. 
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4 HL 4. ca? 13. 


(Ante 117. a.), 


Wien e 13. 
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fice. [/ } And the party being disabled by the act of parliament 
(which being an absolute and direct law) cannot be dispensed withall 
by any grant, &cc. with a non obstante ; as it may be, when any 
thing is prohibited aud modo, as upon a penalty given to the king (4). 
And the said act doth not only extend to benefices with cure, but to 
dignities, prebends, and all other ecclesiastical livings. 


“ Clerke,” Clericua, is twofold: ecclestasticue (which Litticton 
here intendeth), and he is either secular or regular, so called because 
he is servue et hereditas domini: and laicus, and in this sense is 
signified a pen-man, who getteth his living in some court or otherwise 
by the use of his pen. 

Note, if the church becommeth void, albeit the present avoid- 
ance be not by law grantable over, yet may the lord of the villeine 
present in his owne name, and thereby gaine the inheritance of the 
advowson to him and his heires ; for albeit it be not grantable over, 
yet it is not meerly a chose in action ; (g)} for if a feme covert be 
seised of an advowson, and the church becommeth void, and the 
wife dyeth, the husband shall present to the advowson; [A] but 
otherwise it is of a bond made to the wife ; because that it is merely 
in action. 


Sect. 181. 


Sect. 181. 


TEM, il y ad villeine regardant, 
I et villeine en gros. Villein re- 
gardant est, sicome home est seisie 
d’un mannor a que un villein est re- 
gardant, et celuy que est seisie del dit 
mannor, ou ceux que estate il ad en 
mesme le mannor, ount este seisies de 
le dit villein el de ses auncestors come 
villeins et nicfs (1) regardants a 
mesme le mannor de temps dont me- 
morie ne curt. Et villeine en grosse 
est, lou un home seisie d’un mannor a 
que un villeine est regardant, ef il 
graunt mesme le villein per son fait a 
un autre, donques il est villein en 
grosse, ci nemy regardant. 


AS there is a villeinc regar- 
dant, and a villeine in grosse. 
À villein regardant is, as if a man be 
seiscd of a mannor to which a vil- 
leine is regardant, and he which is 
seised of the said mannor, or they 
whose estate he hath in the same 
mannor, have beene seised of the 
villein and of his ancestors as vil- 
leins and niefs regardant to the 
same mannor time out of memory 
of man. And villein in grosse is, 
where a man is seised of a mannor 
whereunto a villein is regardant, and 
teth the same villein by his 
eed to another, then he is a villein 
in grosse, aud not regardant. 


“« ILLEIN regardant” He is called regardant tothe man- 


218 H. 7. 8. 


nour, because he hath the charge to do all base 120. b 
or villenous services within the same, and togard and keepL 0. -J 


Bract. li. 2. fo. 96. 
Mir. ca. 2 sect. 18. 


(4) [See Note 170.] 


the same from all filthie or loathsome things that might annoy it ; 
and his service is not certaine, but he must have regard to that 
which is commanded unto him. And thereupon he is called 
regardant, a quo frestandum scrvitium incertum etindetermtnatum, 

ube 


(120. b.] 
(1) et néiefs not in L. and M. 


Lib. 2. 


Of Villenage. 


Sect. 182, 183. 


ubi acire non fiotcrit v'esfiere quale servitium fieri debet mane, viz. 


ubi quis fucere tenetur quicquid ci pratepium fucrit, as before hath 
And Litticton sayth, hereafter, that no other thing 
is said to be regardant, but onely a villeine ; [7] yet in old bookes it 


beene observed. 


was somctimes applycd to services. 


Vide Sect. 84 


[t} 2 E. §. tit. 
Issuc 30. 


“In grosse,” is that which belongs to the person of the lord, and 


belongeth not to any mannor, lands, &c. 


Sect. 182. 


TE.M, si un home et ses ancestors, 
que heire il est, ount este seisies 
d’un villeine et de ses ancestors come 
des villeins en grosse de temps dont 
memorie ne curt, tiels sont cilleines en 


grosse. 


LSO, if a man and his ances- 
tours, whose heire he is, have 
beene seised of a villeine and of his 
auncestors as of villeines in grosse 
time out of memoric of man, these 
are villeines in grosse. 


HIS needeth no explanation, but to add the saying of an ancient __ 
author. Servage de home est subjection, issuant de cy grand Wit ca-2. sect 
' antiquitie, que nul franke cept jiort estre trove fier humane remem- 


ôrance. 


Sect. 


T hie nota, que tiels choses, que 

j 1) ne poient estre grants, ne alicnees, 
sans fuit ou fine, home que voile acer 
tiels choses per prescription, ne poet 
auterment prescriber forsque en luy 
el en ses auncesters, que heire il est, et 
nemy per ceux purols, En luy et en 
ceux que estate il ad; pur ceo que il 
ne poet uver lour estale sans fait ou 
auter escripture, le quel cocient d’es- 
tre monstre a le court, siil coile acer 
ascun advantage de ceo. Et pur cee 
que le grant et alienation d’un vil- 
leine en gross (3) ne gist sans fait, ou 
autre cscripture, home ne poit pre- 
scriber en un cillein en gros; sans 
monstrans d’escriplure, sinon ‘en soy 
mesme que claime le villeine, et en ses 


ancestors que heire il est. Mes de tiels- 


choses, que sont regardants ou appen- 
dants aun mannor,ou a auters terres 
et tenements, home poet prescriber, que 
il et ceux que estate il ad, queux fue- 
ront scises de le mannor, ou de tiels 

terres 


183. 


ND heere note, that such things, 

which cannot be granted, nor 
aliened, without deed or fine,a man 
which will have such things by pre- 
scription, cannot otherwise prescribe 
but in him and in his auncestors, 
whose heire he is, and not by these 
words, In him and them whose 
estate he hath; for that he cannot 
have their estate without deed or 
other writing, the which ought to 
be shewed to the court, if he will 
take any advantage of it. And be- 
cause the grant and alicnation of a 
villeine in grosse lycth not without 
deed, or other writing, a man can- 
not prescribe in a villein in grosse, 
without shewing forth a writing, but 
in himselfe which claims the vil- 
lcine, and in his auncestours whose 
heire he is. But of. such things, 


. which are regardant or appending 


to a mannour, or to other lands and 
tenements, a man may prescribe, 
that 


GB) en gros notin L. ana M. nox Roh. 


Vou. L 


», 


44 
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terres et tenements,€c.ont este seisies de 
tiels choses come regardantis ou appen- 
dants a le mannor, ou a tiels, terres et 
tenements (4) de temps dont memorie, 
&e. (5) Et la cause est pur ceo que 
tiel manor, ou terres ct (1) + tene- 
ments poyent passer per alienation 
sans fait, &c. 


Of Villenagt: 


Sect. 183. 


that he and they whose estate he 
hath, who were seised of the man- 
nor, or of such lands and tenements, 
&c. have been seised of those things, 
as regardant or appendant to the 
manor, or to such lands and tene- 
ments time out of mimd of man. 
And the reason is, for that such 
manor or lands and tenements may 
passe by alienation without decd, &e. 





Vide Seet. 441. 

194. 174. 74 

[!] Braet. & 5. 

wact. §.c. 38. 
Post. 262. a,) 
m] Qlauv. li. 8. 

ca. 1. 


n]9 Co. eap. S. 


tatut. de modo 
levandi fines PL 


A . 
pete 


13 H. 7 10. 18. 
(Doet. Pla. 303, 
303, 304.) 


LP] 20 H. 6. 8. 
18 E. 4. 23. 


[9] 11 H. 4. 89. 
19 R. 2 Action 
sur le case 51. 
13 k. 3..Br. 074. 
(Cro, Jam. 673. 
10 Co. 69. b.) 


(r] 9 KE. 4.3. b. 
29 Ass. 19. 

2 H. 6. 10. 

48 E. 3. tit. 
3 KM. 6. 28. 
(Bro. Que estate 
3.) : 


Le] 41 Am D 
40 Ass. 29. 
3 H. 4.20, 
15 E. 4. 1. 


«6 U fine,” in Latine, finis. [1] Ideo dicitur finalis concordia ; 
P quia imhonit finem litibue, et est excefitio hercemptoria. [m] 
Finis est amicabilis compositio et finalis concordia, ex consensu et 
licenti@ domini regis, vel ejus justiciariorum (1). [n] Talis 
concordia finalis dict-ur,ed quèd finem imhonit negotio, adeoL 121.2. ] 
ut neutra pars litigantium ub eo de catero poterit recedere (2). Of 
the severall parts of a fine, and many incidents to the same, you 
shall reade in my Reports. - 


“Que estate, te, Quorum statum, as much as to say, whose 
estate he hath. Here Littleton declareth one excellent rule, [v] 
that a man Cannot prescribe in any thing by a que estate, that lyeth 
in grant, and cannot passe without deed or fine ; but in him and his 
ancestors he may, because he comes in by descent without any con- 
veyance. Neither cana man plead a que cetate in himselfe of any 
thing that cannot passe without deed ; [fi] but in another he may, as 
in barre of an awowry, the plaintife may plead a que estate in the 
seigniory inthe avowant. But Littleton’s words are to be observed, 
(home que voile aver tiels choses fier fireacrifition ). Therefore [¢] 
when a thing that lyeth in grant, is but a conveyance to the thing 
Claimed by prescription, there a que estate may be alledged of a 
thing that lyeth in grant; as a man may prescribe, that he and 
his ancestors, and all those whose estate he hath in an hundred, have 
time out of minde, &c. had a leet, S&c. this is good, &c. 

[r} Regularly the plaintife shall not intitle him by a que estate, 
but he must shew how he came by it ; but after avowry made, the 
plaintife shall plead a que estate, because he is now become as a 
defendant. 

{s] A man may plead a que estate of a tenancy in taile, or of an 
estate for life, so as he âverreth the life of them; but he cannot 
plead a que estate of a lease for yeares (6), or at will. 


SH. 7, 39. 
18 54.10. 7 E.6.tit. Que estate Br. 31. 27 H.6.3. 7 El: Dyer 238. (1Co. 46. 1 Sid. 208. Doc. Plae. 304.) 


. (02H. 6. 34% 

6 E. 4. 12. 

31 11.8. Que! 
eqtate Br. 48, 

39 H. 6. 14 

9 H. 6. Estop. 25. 


(1) [See Note 171.] 

(2) [See Note 172.] 

(4) &c. in L and M. and Roh. 

(5) court instead of &r. in L. and M. and 


[¢] A disseisor, abatopr, intruder, recoveror, or any other 
that cometh in the fost shall pleada que estate. [12 I. b.] 
À que 


| Roh. 
(6) But ste 1. Lev. 100. and 1. Sid. 298, 
C1) ? ew itistead of et in L. and M. 


= 
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{u] A gue estate must be alledged in the tenant or defendant him- 
selfe, and not in one in the meane conveyance, from whom he 
claimeth; and yet some bookes be to the contrary. 


“Le quel covient d’estre monstre al court.” The reason wherefore 
a decd, that is pleaded, ought to be shewed to the court is, because 
every deed must prove itselfe to have sufficient words in law, where- 
of the court must adjudge: and also to be proved by others, as by 
witnesses or other proofe, if the deed be denyed, which is matter of 
fact. 


“ Per alienation sauns fait, Sc.” Here by (&c. ) is implyed, that 
whatsoever passeth by livery of seisin, either in deed or in law, may 
passe without deed; and not only the rents and services parcell of 
the mannor shall within the demeanes, as the more principal] and 
worthy, passe by livery without ceed, but all things regardant, ap- 
pendant, and appurtenant to the mannor, as incidents or adjuncts 
to the same, shall, together with the mannor, passe without deed ; 
all which, as.here it appeareth, and elsewhere is said, shall passe, 
Without saying cum fiertinentis (2). 


Sect. 184. 


Sect. 184. 


{wu} 11 H.4. 81. 
27 H. 6.32. 
9 E. 4 3. 


(Cro. Cha. 84. 
1. Lev. 190.) 


NT est ascavoir, que nul chose est 

s nosme regurdunt a un mannor, 
&c. forsque villeine. Mes certeine 
auters choses come advowson et com- 
mon de pasture, &c. sont nosmes ap- 
pendants al mannor ow al terres et 
(3) tenements, &c. 


ND it is to be understood, that 

nothing is named regardant toa 
mannor, &e. but a villeine. But cer- 
taine other things, as an advowson 
and common of pasture, &c. are 
named appendant to the mannor, or 
to the lands and tenements, &c. 


“ |! ssl TT: Vide Sect. 181. 


“ Anfiendants.” Appendant is any inheritance belonging to an- 
other, that is superior or more worthy. In law it is called fcrtinene, 
guasi invicem tenens, holding one another ; a word indifferent both 
to things appendant, and things appurtenant. The quality and 
nature of the things do make the difference. But regardant (as our 
author saith) is only applyed to a villeine. (*) Appendants are 
ever by prescription (4); but appurtenants may be created in some 
cases at this day. (5) As if a man at this day grant to a man and 
his heires common in such a moore for his beasts leavant ar couch- 
ant upon his mannor; or if he grant to another common of estovers 
or turbary in fee simple, to be burnt or spent within his mannor; by 
these grants these commons are appurtenant to the mannor, and 
shal] passe by the grant thereof. ‘In the civill law it is called 
adjunctum (6.) 

If 


(2) [See Note 173.1 
(3) ou for et in L. and M, 
(4) See note 2. to 122: © 


(5) Acc. 1 Ventr. 407. 
@) [See Note 174.} 
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[2] 43 Aw pe [x] If 4. be seised of a mannor, whereunto the franchise of waife 
(16. Co. 64, 65. and stray and such like are appendant, and the king purchaseth the 


2 Ro. Ab. 1859 mannor with the appurtenances, now are the royall franchises re- 


united to the crowne, and not appendant to the mannor. But if he 
grant the mannor in as large and ample manner as 4. had, &c. it is 
said, that the franchises shall be appendant (or rather appurtenant ) 


to the mannor. 
tv) Hill and Concerning things appendant and appurtenant, two things are 
Picon. io.  implied [y]. 


First, that prescription (which regularly is the mother thereof ) 
doth not make any thing appendant or appurtenant, unlesse the thing 
appendant or appurtenant agree in quality and nature to the thing 
whercunto it is appendant or appurtenant; as a thing corporeall 
cannot properly be appendant to a thing corporeall, nor a thing 
incorporeall to a thing incorporeall (7). But things inccrporeall 
which lye in grant, as advowsons, villeins, commons, and the like. 
may be appendant to things corporeall, as a mannor house or lands; 

ene Abr. 230.) or things corporeall to things incorporeall, as lands to an office. 


z] 1H. 7 ae {z] But yet (as hath been said) they must agree in nature and 
[a] 5 Ass. 0. quality; for [a] common of turbary or of cstovers cannot be ap- 
(1 Sid. 354 pendant or appurtenant to land, but to a house to be spent there. 
(4) 10 E. 3.8. [6] Nor a leet, that is temporall, to a church or chappell, which is 
37 H. 6. 34. ae . . : . 

26 H.B. 4. ecclesiasticall. Neither can a nobleman, esquire, &c. claime a seat in 


us à church by prescription as appendant or belonging to land, 
Case. 


but to a house, for that such a seat belongeth to the house [ 122. a. ] 
in respect of the inhabitancy thereof; and therefore, if the house be 
part of a mannor, yet in that case he may claime the seat as ap- 
pendant tothe house for the reason aforesaid. | 

(12 Co. 104.) Secondly, that nothing can be properly appendant or appurtenant 

ses. Dre to any thing, unlesse the principall or superior thing be of perpetuall 

(1 Rol. Abr. 230.) subsistance and continuance. For example, an advowson that is said 
to be appendant to a mannor, is im rei veritate appendant to the 
demesnes of the mannor, which are of perpetuall subsistance and 
continuance, and not to rents or services, which are subject to 
extinguishment and destruction (1). « 

(1 Rol. Abr. 230.) An advowson is appendant to the mannor of Dale, of which 
Mannor the mannor of Sale is holden, the mannor of Sale 1s made 
parcel of the mannor of Dalc by way of escheat, the advowson is 
only appendant to the mannor of Dale. 

And where it js said, that a chamber may be parcell of a corody, 
and passe by the name of the corody, which may be extinguished, 
there he that hath the corody, hath but his habitation in the 
chamber; as a fellow of Zrintty colledge in Cambridge hath in his 
chamber, or as one that had a corody and a chamber in an house of 
religion, he had but his habitation only. As for offices of fee where- 
unto land may appertaince, they are of perpetuall subsistance, either 
being 12 esse, or in that they are grantable over, 


31 H. 6.15. b, Note, that an advowson at one turne may be appendant, and at 


13K. 2. Quar. 


imp. 170. another turne in grosse. As if the mannor be divided betweene 
13 ES. *Quar. coparceners, and every one hath a part of the mannor without say- 
jp. 48. ins any thing of the advowson appendant, the advowson remaines in 


17 EL. 3. 3R. . * . . e 
9 Liz. Dier 259 coparcenary, und yet, in every of their turnes, it is appendant to 


7E. 3,20. that part which they have; and soit is, if they make composition to 
present 


; F122. a] 
(7) [See Note 175.] (1) {See Note 176.] 


Py 
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present against common right, yet it remaines appendant. But if 
upon such a partition an expresse exception be made of the advow- 
son, then the advowson remaines in coparcenarie and in grosse, and 
so are the bookes reconciled. 


‘ Common de pasture.” [ce] Communia, it cometh of the English 
word common, because it is common to many; and thereupon and 
accordingly is here called by Littleton common of pasture, for that 
the feeding of beasts in the land wherein the common is to be had 
belongs to many. 


(d] There be foure kinds of common of pasture, viz. common 
appendant, which is of common right, (and therefore a man need 
not prescribe for it) (2) for beasts commonable (that is) that serve 
for the maintenance of the plough, as horses and oxen to plough the 
land, and for kine and sheepe to compester the land, and is ap- 
pendent to arrable land (3). 

[e] The second is common appurtenant, that is, for beasts not 
commonable ; as swine, goats, and the like. [ f ] If a man purchase 
part of the land wherein common appendant is to be had, the com- 
mon shall be apportioned, because it is of common right; but not 
so of a common appurtenant, or of any other common of what 
nature soever. But both common appendant and appurtenant shall 
be apportioned by alienation of part of the land to which common 
is appendant or appurtenant; and for common appurtenant one 
must prescribe (4). 

Lg] The third is common fier cause de vicinage, which differeth 
from both the other commons, for that no man can put his beasts 
therein, but they must escape thither of themselves by reason of 
vicinity; in which case one may inclose against the other, though 
it hath beene so used time out of mind, for that it is but an excuse 
for trespasse. 

The last is common in grosse, which is so called, for that it apper- 
taineth to no land, and must be by writing or prescription. Of com- 
mon appendant, appurtenant, and in grosse, some be certaine, that 
is, for a certaine number of beasts; some certaine by consequent, 
viz. for such as be levant and couchant upon the land; and some 
be more incertaine, as commons saun: nomber in grosse, and yet the 
tenant of the land must common or feed there also (5). 

There be also [4] divers other commons, as of estovers, of turbary, 
of pischary, of digging for coles, minerals, and the like. [2] If 
common appendant be claymed to a mannor, yet in rei veritate it is 
appendant tothe demesnes, and not to the services; and therefore 
if a tenancy escheate, the lord shall not encrease his common by rea- 
son of that. [4] lf a man claime by prescription any manner of 
common in another man’s land, and that the owner of the land shall 
be excluded to have pasture, estovers, or the like, this is a prescrip- 
tion or custome against the law, to exclude the owner of the soyle ; 
for it is against the nature of this word common, and it was implyed 
in the first grant, that the owner of the soyle should take his reason- 

able 


D [See Note 177.] (4) [See Note 178.] 
3) See Fulb. Prepar. 68. b. and 1. (5) [See Note 179.] 
Saund. 351. 
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fe) Glanvill. 

ib. 3. ca. 36. 
Bract. lib. 4. 
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{°} Pasch. 26. 
King's 


Of Villenage. Seet. 185. 
able profit there, as it hath beene adjudged. [*] [7] But a man 


Bench, inter We may prescribe of alledge a custome to have and enjoy solam vesturam 
& Shirlend in de terre, from such a day till such a day, and hereby the owner of the 
ie ee soyle shall be excluded to pasture or feed there (6) ; and so he may 
e-2. Seund. 3%.  prescribe to have sefaralem pasturam, and exclude the owner of the 
APCE 3 soyle from feeding there. Nota diversttatem. [m] So a man may 
39, 30. , prescribe to have sefaralem fischariamin such a water, and the owner 
Sra ses. of the soyle shall not fish there; but if he claim to have communiam 
SEL fischarie, or Eberam fiischariam, the owner of the soyle shall fish 
(jm ire à there (7). And all this hath been resolved. [*] And there rloo 4, 
Tempe. L fore it is necessary for every man by learned advice to plead [ ° -J 
Assise 423. according to the truth of his case; for parole font plea. 
a Rol. Abr. 358.) 
n in le Com. Banke in replevin, & Mich. 99 & 30 Eliz. inter Shiriand and White in com. Oxon. et inter Foiston 
& Crachrode eodem termino in (2. Rol. Abr. 267.) 
[n] 19 Hi. 6, $3 [2] A man seised of land whereuto common is appendant, and 
Le] Vide Set. BAL. is disseised, the disselsee cannot use the common, until he entreth 
' (4 Co. 31. a. into the land whereunto it is appendant. [0] But if a man be dis- 
368.b) 34-6  seised of a mannor whereunto an advowson is appendant, he may 


present unto the advowson, before he enters into the mannor ; and 
the reason of this diversity is, because in the case of the common it 
should be a prejudice to the tenant of the soile: for if the disseisee 
might do it, the disseisor also might put on his cattle, which should 
be a double charge to the tenant, but not so of the advowson. 


Sect. 185. 


TEM, si home voile en court de LSO, if a man will acknow- 
I record soy conuster d’estre villeine, ledge himselfe in a court of 
que ne fuit villein adevant, tiel est record to be a villeine, who was not 


villeine en grosse. a villein before, such a one is a 
villeine in grosse (1). 
ape HIS is intended in some action brought against him that 
Britcon, fol. 78. made such confession, [#1] or where he is brought into court by 
hi rss course of law; for if he commeth into the court extrajudicially, 
Bee tit. and not by any due course of law, such confession is without warrant 
18 E. 4.20 of law,and bindeth not the partie, because the court had no warrant 
(4) 19H 6.33 to take it. But if a recipe be brought against one, he may confesse 
ST Aw 17. himselfe villeine to an estranger, and that he holds the land in vil- 


a peale. . 
rn Ro. Abr. 732.) 
41 E. 3. tit. Vil. 6. 


19 H. 6. 32.b. 


lenage of him, and this is good and shall bind him. And if in 
that case the demandant reply, that he the day of his writ pur- 
chased was a freeman (2), and thereupon issue is taken, and he is 
tryed to be free, yet he shall remaine villeine to the stranger in 

respect of his confession. 
If a writ of nativo habendo be brought against one, and the plain- 
tiffe, as he ought, offereth in his count to prove the villenage by the 
\ . ‘ cousins 


(122. b.] 
(1) [See ante 117. b. n. 3: 


D [See Note 180.] — 
(2) [See Note 182.] 


7) [See Note 181.] 


Lib. 2. 
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cousins and kindred of the defendant, and thereupon produceth the 
uncles of the defendant, who upon examination, confesse themselves 
to be villeines to the demandant; this confession, being entred of 
record, doth so bind, that, albeit if they were so free before, they 
and the heires of their bodies are by this confession bond and vil- 
leines for ever, for the uncles came in by due course of law in an 
action depending in court. ° 


Sect. 186. 


Sect. 186, 187. 





TEM, home que est villein est ap- 

pelle villeine (3), et feme que est 
villein est appelle niefe : sicome home 
que est uilage est dit utlage, et feme 
que est utlage est dit waive. 


LSO, a man which is villeine is 
. called a villeine, and a woman 
whieh is villein is called a niefe ; as 
a man which is outlawed is called 
outlawed, and. a woman which is 


outlawed is called waived. 


“s IEFE,” or Naife, is in Latine naturalis, seu nativa, be- 
cause for the most part niefes are bond by nativitie. 


“« Feme que est utlage est dit waive.” 

Waive, waiviata, and not utlagata or exlex, for that women are 
not sworne in leets, or tornes, as men which be of the age of twelve 
yeares or more be : and therefore men may be called wtlagati, id est, 
extra legem fiositi, but women are waiviate, id est, derelicte, left out 
or not regarded, because they were not sworne tothe law ; wherein 
it is to be noted, that of ancient time a man was not said to be 
within the law, that was not sworne to the law, which is intended 


ist. orig. 132. 
@ Kok Abe 204) 


of the oath of allegiance in the leet (4). 
And the outlawrie of a woman is 
multeris. 


[125. a] 


LE si un villein prent frank 
Jeme a feme, et ad issue enter eux, 
Vissues serront villeines. Mes si niefe 
prent franke home a sa baron, lour 
issues serra franke. 


Sect. 


* Et c’est contrarie a le ley civil ; 
car la est dit, partus sequitur ven- 
trem*. (1). 


(3)et néefin L. & M. & Roh. | 
(4) See ante 68. b. n. 1, 2. to which add 


| post. 172. b. Spelm. Gloss. voc. Fidelitas. 


2. Inst 73. Britt. cap. 29. Cow. Inst. 
1. 2.1 3. s. 14 Flet. 1 2 c. 52. 1 3. 
c. 16. Mirr. c. 3. sect, 35. 7 Co. 6. b. 
7. a. Calvin’s case Tyrr. Biblioth. Polit. 


legally called waiviaria 


187. 


LSO, if a villeine taketh a free 
woman to wife, and have issue 
betweene them, the issues shall be 
villeines. But if a niefe taketh a 
freeman to her husband, their issue 
shall be free. 
* This is contrarie to the civill 
law; for there it is said, partus se- 


quitur ventrem*, | 
“ SURCULUS 


4th ed. 907. Ellesmere’s argument in Cal- 
vin’s case 76. 


[123. a.] 
(1) The sentence between the stars is 
not in L. and M. Roh. or P. 


Lib. 2. Cap. 11. 


Of Villenage. 


“ URCULUS totum alimentum à stifite cafit, fioma tamen 
The siens (2) takes all his nourishment from the 


[g] Së quis de servo fratre natus sit et matre liberé, pro servo 


St fiater sit liber et mater ancilla, fro 
[+] The husband and wife are all one person in law, and the niefe 


{¢] Si mulier sirva cofiulata sit libero, &c. guéd fiartus habebit 


[u] Observatur in com’ Cornubie de tali consuetudine, que talis 


[x] Qui vere procreantur ex nativa unius et nativo alterius, fro- 


Fortescue, cap. 
42. Glanv. lib. &. . 
cap. 6. Hill. edit sua.” 
RÉ _ Stocke, and yet it produceth his own fruit. 
theraur. 
Gr Rub. reddatur occiauained parte ; quia semper à fatre non à matre ge- 
nerationts ordo texitur. 
el ue libero reddatur occisus. [r] Lex An glie nunquam 2natris, sed 
semper fatris, conditionem imitari faritum judicat. 
[+] Herewith 
th Brittow, à es 
tol. 78. b. Marrying a freeman is infranchised during the coverture (3); and 
therefore by the common law of England, the issue is free (4). 
ies, the 
Idem, libi.cap.6, A&reditatem, et mater nullam dotem, guia mortuo viro suo libero 
Miro oP 2. redit in firistinum statum servitutis, nisi heres ct dotem fecerit de 
gratié (5). And when a bondman marieth a free woman, they are 
, allone person in law, and duæ anime in carne und, and uxor sub- 
Jecta est viro, et sub frotestate viri (6). 
[u] Braet. lib. « 
fo. 71. est, quod si liber homo ducat nativam aliquam in uxorem ad liberum 
tenementum et liberum thorum, st ex ed due procreantur filie, una 
erit Libera et altera villana, quia tbt partiti sunt fpueriinter liberum 
fratrem et dominum uxoris villane. 
{x} Glanvill lib. 
5. cap. 6. 


Forecscue, cap. 42. 


hortionabiliter inter dominos sunt dividendi. 


“ Et ceo est contrarie alley civil.” (7) For true it is, that by that 
law partus sequitur venirem, as well where a free man takes a bond 
woman to wife, as where a bondman takes a free woman to wifc. 
In the first case the issue is by the civill law bond, and in the other 
free; both which cases are contrarie to the law of England. But 
this is no part of Littleton ; and therefore we in this manner pass it 
over. 


Sect. 188. 


Sect. 188. 


TEM, nul bastard poit estre vil- 

lein, sinon que il voile soy conu- 

ster estre villeine en court de re- 
cord; car il est en ley quasi nullius 
filius, pur ceo que il ne poit enheriter 
a nulluy. | 


[a] Vide Sect. 
399. 13 E. 1. 


tit. Villein. 36. nullus et omnis. 


[ce] 39 E. 3. 34. 
43 E. 3. 4. 
Britton, ubi supra. 


(2) [See Note 183. 
(3) [See Note 184. 
(4) [Sce Note 185. ] 


“ ULLIUS [a] filius.” 


LSO, no bastard may be a vil- 

leine, unless he will acknow- 
ledge himselfe-to be a villeine in a 
court of record; for he is in law 
quasi nullius filius, because he can- 
not be heire to any. 


Cui pater est pofulus, pater est sibi 


Cui pater est fofulus, non habet ille hatrem. 

[6] Some hold that the bastard of a niefe shall be a villeine. 
[c] And others hold, that if a villeine hath a bastard by a woman, 
and after marieth the woman, that this bastard is a villeine. But 
the law is contrary in both cases ; for in both cases, the issue by the 


common 


(5) [See Note 186.1 
(6) [See Note 187.] 
(7) [See Note 188.] 


a ee me 
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common law is a bastard, and consequently, guasi nulliue filzus, as 
Littleton here saith. [d] Though a bastard be a reputed sonne, yet 
is he not such a sonne, in consideration whereof an use can be 
raysed, for the reason that Littdeton here yeelds; because in judg- 
[1 23 b ] ment of law he is nullius filius. [+] (8) And, for the same 

*  °J reason, where the statute of 32 H. 8. of wills, speaketh of 
children, bastard children are not within that statute, and the bas- 
tard of a woman is nochild within that statute, where the mother 
conveys lands unto him. ; 

( f] It was found by verdict, that Henry the sonne of Beatrice, 
which was the wife of Robert Radwell deceased, was born fer un- 
decim dies frost ultimum tempus legitimum multeribus constitutum, 
And thereupon it was adjudged, guod dictus Henricus dict non debet 

Jilius pradictt Roberti secundum legem et consuctudinem Anglia 
constitut’ (1). Now legitimum tempus in that case appointed by law 
at the furthest is nine moneths, or forty weeks (2); but she may be 
delivered before that time, which judgement I thought good to men- 
tion. And this agreeth with that in ÆEsdras: Vade et interroga 
firegnantem, st quando impleverit novem menses suos,adhuc fioterit 
matrix ejus retinere partum in semctified ? Et dixi, Non potest, 
domine. 


Sect. 189, 


Sect, 189. 


d} 2 Eliz, 
1er 374, 


fe] 13 Eliz. 
Dier 206. 


Cf] Trin. 18 E, 
1. rot. 61. Hedf, 
coran A 

1. Roll. Abr. 
536. Godb. 381. 
Palm. 9.) 


4. Esdras 4. 41. 
Vide Panciroil, 
Nova Reporta, | 
page 485, &ce. 


TEA, chescun villeine est able et 

frankede suer touts manners d’ac- 
tions envers chescun person, forspris 
envcers son seignior, a que il est vil- 
leine. Et uncore en certain choses il 
poit aver action envers son seignior. 
Car il poit acer envers son seignior 
an action d’appeal de mort son pere, 
ou d’auters de les auncesters, que 


Ae: every villein is able and 
free to sue all manner of actions 

inst everie person, except against 
his lord, to whom he is villeine. 
And yet in certaine things he may 
have against his lord an action. For 
he may have against his lord an ac. 
tion of appeale for the death of his 
father, or of his other ancestors, 


heire il est. ; 


whose heire he is. 


“ HESCUN villeine est able et franke de suer, &c. {e] In 

an action brought by a villeine versus non dominum, non va- 
lebit ei exceftio, quia est servus alienus,ex quo nihil ad thaum utrim 
liber sit an servus. (h|And it is to be observed, that he that hath but 
a particular estate in a villeine, as tenant for life or for yeares, shall 
disable the villeine, if he brings an action against him ; but the lessor 
shall not (as itis said) disable him. [i] Examinatio villenagu non 
tenet, nist ex ore vert domini fuerit fironunctata. 


“Anpeale,” Aifellum, commeth of the French word appeller, that 
signifieth to acèuse or to appeach. An appeach, [#] an appeale, is 
an accusation sf one upon another, with a purpose to attaint him of 
felonie by words ordained for it, 


# 


“De mort.” [0] For à villeine shall not have an appeale of rob- 


(3) Braet. lib. 4. 
Britton, esp. 49 
ritton, Ca a 
f. 198. 


[h] 14 E. 4 6.h 
15 E. 4. 32. 

38 E. 3. 91. 

Ci] Fleta, lib. 2, 
Cap. 4. 

(3- Inst. 131.) 


[*] Brit. cap. 22, 
10. 38. Bracton, 
b. 1. fo. 6. 


(18 E.s.s 
berie against his lord, for that he may lawfully take the goods of the ake 
villein © H-6-6e 
rone 37. 
[123. b.] 
(8) [See Note 189.} ci) See Note 190. 
2) [See Note 190°. 


Vou. 1, 45 


Lib. 2. (Cap. 11. 
con villein as his own. 


UXF, un niefe, que est ravie 
ofl per sa scignior, poit aver un ap- 


Seet. 190, 191. 


[m] And if in an appeale of death it be found 
for the plaintife, he is infranchised for ever. Hine enim est, quid eo 
ipso sunt hujusmodi domini servos suos amissuri, cum de injuriis 
fuerint convict. And there is no diversitie herein, whether he be a 
villein regardant or in grosse, although some have said the contrary. 


Of Villenage. 


Sect. 190. 


a 


by her lord, may have an ap- 


peule de rape envers luy. peale of rape against him. 

ñ] Mirror, ca. sé APE,” (n] Rafitus, is, when a man bath carnall knowledge 
de Rape, & cap. of a woman by force and agairist her will. 
cere 

ovis “ Apheale de rape.” By the generall purview of the statutes [*] 
6 R. 2. ca, 6. that give the appeale of rape, the niefe shall have an appeale of rape 
11H. 4.cap. 1 = apainst the lord. [o] And it seemeth by the ancient authors of the 
1 E. 4. eap. 1. pa . 
[eo] 29 H. 6. 11 law, that this so hainous an offence was severely punished by losse of 
Brace like 3 cyes, and privy members ; but of old time it was felony, which you 
fob 147. may reade at large in the Second Part of the Institutes, W. 1. 

ca. 13. 
{f] And this word rape, which our author here useth, is 

Coron ca. so appropriated by law to this case, as without this word [ 124. a. J 


(rahuit ) it cannot be expressed by any periphrasis or circumlocu- 
tion; for carnaliter cognovit eam, or the like, will not serve. 


Sect. 191. 


LSO, a niefe that is ravished 


UXY, siun cillein soit fait exe- 

cutor a un autre, et le seignior 
del villein fuit en dette a le testator 
en un certeine summe d’argent, que 
n’est my paie; en ceo case, le villeine, 
come executor de le testator, avera 
action de det envers son seignior; pur 
ceo que il ne recovera le det a son use 
demesne, mes al use le testator. 


(Doe. Pine. 388.) 
Sa E. & 50. a, 


LSO, if a villeine be made exe- 
cutor to another, and the lerd 
of the villeine was indebted to the 
testator in a certaine sum of money, 
which is not paid ; in this ease, the 
villein, as executor of the testator, 
shall have an action of debt against 
his lord ; because he shall not re- 
cover the debt to his owne use, but 
to the use of the testator. 


F this matter sufficient hath beene spoken in this Chapter before. 
The villein shall have an action as executor against his lord ; 


and it is no plea for the lord to say, that the plaintife is his villeine ; 
for he shall not be enfranchised by the user of this action ; because 
he hath it by a gift in law to the use of the testator, and not to his 


MWe use. 
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Sect. 192. 


Sect. 192. 


TEM, le seignior ne poit prender 

hors del possession de tiel villein, 
que est executor, les biens le mort ; et 
s'il face, le villeine come executor 
avera action de tresspasse de mesmes 
les biens issint prises envers son sei- 
gnior, et recocera damages al use le 
testator. JMes en tous tielx cases il 
covient, que ke seignior, que est defen- 
dant en tielx actions, face protesta- 
tion, que le plaintife est son villein ; 
ou aulerment le villeine serra enfran- 
chise, coment que le matter soit trove 
pur le seignior, et encounter le villein, 
come est dit. 


LSO, the lord may not take out 

of the possession of such villeine, 
who is executur, the goods of the. 
deceased ; and if he doth, the vil- 
leine as executor shall have an ac- 
tion for the same goods so taken 
against his lord, and shall recover 
damages to the use of the testator. 
But in all such cases it behoveth, that 
the lord, which is defendant in such 
actions, maketh protestation, that 
the plaintife is his villein ; or other- 
wise the villeine shall be infran- 
chised, although the matter be 
found for the lord, and against the 


villein, as it is said. 


& FE scignior ne poet prender hore del possession, &c.” Of this 
also sufficient hath been said before. | 


“Et recovera damages al use del testator.” [q] Note, damages 
recovered by the executor in an action of trespasse shall be assets ; 
and yet they were never in the testator. And soit is in other like 
cases, as by our bookes it appeareth. 

[r] If an executor hath a villeine for yeares, and the villein pur- 


. chases lands in fee, the executor entreth, he shall have the whole fee 


simple ; but because he had the villein in auter droit, viz. as execu- 
tor to the use of the dead, it shall be assets in his hands. Note a 


diversity between the quanti;y of the estate, and the quality of it ;- 


for the law respecteth not the quantity of the estate ; for not onely 


tenant in taile and t t for life of a villeine shall 
[124. be Tne! mt na tenant tor lille of a vilieine S 


ave the perquisite of the villeine in fee, but [¢]tenant for 
years and tenant at will also shall have it in fee. 

But the law respecteth the quality; for in what right he hath the 
villeine, in the same right he shalt have the perquisite ; as in the case 
of the executor abovesaid, and in the case of the bishop [x] that 
hath the villeine in right of his church, he shall have the perquisite 
in the same right. 

[x] So if a man hath a villeine in the right of his wife, he shall 
have the perquisite also in her right. But if the purchase be after 
issue had, then the baron shall have the perquisite to him and his 
heires ; because by the issue he is intituled to be tenant by the cur- 
tesie in his owne right. 


“ Protestation,” [y] Protestatio, is an exclusion of a conclusion 
that a party toan action may by pleading incurre ; or it is a safeguard 
to the party, which keepeth him from being concluded by the plea 
he is to make, if the issue be found for him. But in this. case with- 
outa protestation, albeit the issue be found for the lord, the villeine 
shall be enfranchised, as it appeareth hereafter in this Section. 


(Ante 117. a.) 


{s] L. 5 E. 4. 61: 
Lt] 21 H. 3. 6. 37. 
(Ante 117. a.) 


[u] 41 E. 3.2L 


Vide Sect. 193. 
[y] Pi. Com. 
976 b. in Greis 
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Sect. 193. 


Sect. 193. 


''TEML, si cilleine suist un action 
de trespasse, ou un auter action, 
envers son seignior en un county; et 
Le seignior dit, que il ne serra respon- 
dus, pur ceo que il est son rillein re- 
Sardunt a son manor en auter county 
Fe ; et le plaintife dit, que il est 
ranke, et de franke estate, et nemy 
villein : ceo serra trie en le county lou 
le pluintife avoit conceive son action, 
et nemy en le county lou le manor est: 
et ceo est in favorem libertatis. Et 
pur cel cause un estatutefuit fait an. 
' 9 R. 2. cap. 2. le tenor de quel ensuist 
eniiel forme. Item, pur la ou plu- 
sors cilleins, ct nicfes, sibien des 
graundes seigniors come des auters 
genies, sibien espirituals come tempo- 
gals, a’enfuent deins cilies, villes, et 
lieux enfranchise, come en la citie de 
Lonére., et auters semblables, et feig- 
mont dicers suitsenverslour seigniors, 
a cause de eux faire franks per le re- 
spons de lour seigniors : accorde est ct 
assentus, que les seigniors ne auters ne 
soyent my forbarres de lour villeines 
per cause de lour respons en ley. Per 
force de quelestatute, si ascun villein 
coyiloit suer ascun maner de action a 
son use demesne en ascun county, ow 
il est sort a trier envers son seignior, 
le seignior poyt estyer de pleader, que 
le pluintife est son villerne, ou de faire 
protestation que il est son cilleine, et 
de pleder son auter matter en barre. 
Et si ils sont a issue, et l'issue soit 
trove pur le seignior, donque le vil- 
lein est villcin, come il fuit devant 
per force de mcsme l’estatufe. Mes 
si le issue soit troce pur le cilleine, 
donque le villeine est franke; pur ceo 
que le seignivt né prist al commence- 
ment pur son plee, que le villeine fuit 
son cilleine, mes ceo prist per protes- 
tation, Etc. 


LSO, if a villeine sueth an ac- 

tion of trespasse, or any other 
action, against his lord in one coun- 
ty; and the lord saith, that he shall 
not be answered, because he is his 
villeine regardant to his mannour 
in another county; and thé plain- 
tife saith, that he is free, and of a 
free estate, and not a villeine ; this 
shall be tryed in the county where 
the plaintife hath conceived his ac- 
tion, and not in the county where 
the mannor is : and this is in favour 
of liberty. And for this cause a 
statute was made anno 9 R. 2. ca.2. 
the tenor whereof followeth in this 
forme. Also, for that where many 
villeins and niefs, aswell of great 
lords as of other men, aswell of spi- 
rituall as temporall, flye and go into 
cities, townes, and places franchised, 
as Into the city of London, and other 
like places, and feine divers suits 
against their lords, because they 
would make themselves free by the 
answer of their lords: it is accorded 
and assented, that lords nor others 
shall not be forebarred of their vil- 
leins by reason of their answer in 
law. By forec of which statute, if 


.any villeine will sue any manner of 


action to his owne use in any coun- 
tie, where it is hard to try against 
his lord, the lord may chuse whether 
he will plead, that the plaintife is 
his villeine, or make protestation 
that he is his villeine, and plead his 
other matter in bar. And if they 
be at issue, and the issue be found 
for the lord, then the villeine is a 
villeine, as he was before by force 
of the same statute. But if the is- 
sue’ be found for the vilicine, then 
the villeine is free; because that 
the lord tooke not at the beginning 


for his plee, that the villeine was his villeine, but tooke this by pro- 


testation, &c. 


(1) €c. in L. and M. and Roh. - 


“ CEO 


| Lib. 2. 


| 


Of Villenage. 


s NEO serra trie en le countie, tc.” Betryed, that is, as it is 
intended, by the verdict of twelve men, that is called in law 
a triall, frratio. 

(a] In this case the law doth favour the villein in the issue ; for 
otherwise by the rule of law in like cases he ought to answer to the 
speciall matter, viz. tothe regardancy ; but in favour of liberty he 
may reply, that he is free and of free estate, and consequently this 
issue concerning the person shall be tryed where the writ is brought. 

5] The like law itis, if issue be joyned upon the ideocy of the plain- 
tife or defendant, it shall be tryed where the writ is brought, be- 
cause it concerneth the person. 


‘ In favorem libertatis.” It is commonly said, that three things | 


be favoured in law ; life, liberty, and dower. 
[ce] Impius et crudelix judicandus st, qui libertati non favet. 
Anglie jura in omni casu liberia.i aunt favorem. 
Tryall is to finde out by due examination the truth of the point in 


issue or question betweene the parties, whereupon judge- 
(125. a.] À P ve the por 


ment may be given. And as the question betweene the par- 

ties is twofold, so is the triall thereof: for either itis gues‘tio juria, 
(and that shall be tried by the judges either upon a demurrer, spe- 
cial verdict or exception, for cuz/tbet in sud arte pcrit. est cred‘ n- 
dum ; et quod quisque nértt in hoc se exerceat ; and it is commonly 
and truly said, ad questivnem juris non respondent juratvres ) or it 
is quæstio facti (1). And the triall of the fact is in divers sorts, 
whereof a light touch is given before, Sect.102. Of these a triall by 
xii. men (here intended by Lizé/r ton) is the most frequent and com- 
mon. And some few rules of law are necessary here to be remem- 
bered (for the better understanding of the bookes of law hereafter) 
where and from what place, viz. de quo vicincto, out of what neigh- 
beurhood the jury shall come, a necessarie poiut to be knowne; for if 
there be a mistryall, (that is) if the jury commeth out of a wrong 
place, or returned by a wrong officer, and give a verdict, judgement 
ought not tobe given upon such a verdict. [d] Wherein the mest ge- 
neral rule is, that every tryall shall be out of that towne, parish, or 
hamlet, or place known out of the towne, &c. within the record, with- 
in which the matter of fact issuable is alledged, which is most cer- 
taine and necrest thereunto, the inhabitants whereof may have the 
better and more certaine knowledge of the fact (2). As if the fact be 
alledged in guddam platea vocat? King-street in civitate Westm. in 
com’ Midd. in this case the visne cannot come out of the frlatca; be- 
cause it is neither town, parish, hamlet, nor place out of the neigh- 
bourhood whereof a jury may come by law. But in this case it shall 
not come out of Westminster, but out of the parish of St. Margaret, 
because that is the most certaine. But thercin also it is to be 


[125.b. ] noted, that if it had been alledged in Aing-street in the pa- 


rish of S:. Mai garet in the county of Adiddlesex, then should it have 
come out of Aing-strect, for then should Xing-street have beene 
esteemed in law a towne [e]; for whensoever a place is alledged 
generally in pleadirg (without some addition to declare the contrary, 

. as 


(1) See post. 155. b. 228. a. (2) [See Note 191.] 


Sect. 193. 


Vide Sect. 534, 
[6] Mar.Dier 113. 
(Post. 135, 7 Co. 1.) 


es N. B. 77. £) 
c'} Fortescue 
cap. 42. 


Vide Sect. 234. 


Vide Sect. 102. 


Vide Seet 234. 
mor-of this mattere 
(6. Co. 47. 

5. Co. 36. b. 

Cro. Cha. 480.) 


513. 676. Hob. 76e 
9. Co. 66. b 


{e} 4E. 3. 30. 

8 K. 3. 68. 

39 H. 6. 13. 

Brooke Pleading 
L 


Lib. 2. Cap. 11. 


Bese 
Oe 
~ PPE 

age 


of- by 
a 

il 

$ 

on 

e 


ey 
eee 
AT 
°F 
Po 
ka 


<3 

ar 

ur € 
€ 


JET 

pris 
SEE Te 
Er 
ê 


Om 
P 


8 
x 
- 


or 
a 
re 


$ 


ET 
£9 


fc 
ft 


a 
oa 
bs 
# 
a 
æ” 
«» 


ie 


38 Eliz. Dier. 354. 
17 Ekz Dir 342. 


9 Co. 47. &) 


Yom 
= a | 
LL œ 
pi 
= 
i) 
> 


8 
— in oe pee 


fs ed 
RER 
a 


Of Villenage. 


as in this case it is) it shafl be taken for atowne. [/] And albeit 
harochia generally alledged is a place incertaine, and may (as we 
see by experience) include divers townes; yet, if a matter be al- 
ledged in parochtd, it shall be intended in law, that it containeth no 
more townes than one, unlesse the party doth shew the contrary. 
[g] But when a parish is alledged within a city, there without ques- 
tion the visne shall come out of the parish, for that is more certaine 
then the city. 

[4] If a trespasse be alledged in D. and nul tiel ville is pleaded, 
the jury shall come out de corfiore comitatüs ; but if it be alledged 
in S.and D. and nul tiel ville de D. is pleaded, the jury shall come 
out de victneto de S. for that is the more certaine. So if a matter 
be alledged within a mannor, the jury shall come de vicineto ma- 
nerit ; but if the mannor be alledged within a towne, it shall come 
out of the towne, because that is most certaine, for the mannor may 
extend intodivers townes. And all these points were resolved by all 
the judges of Engiand upon conference betweene them in the case 
of John Arundel esquire indited for the death of Wiliam Par- 
ker. [*] 

rae In a reall action, where the demandant demands land in one 
county, as heire to his father, and alledges his birth in another 
county, if it be denyed that he is heire, it shall not be tryed where the 
birth was alledged, but where the land lyeth, for there the law pre- 
sumes it shall be best knowne who is heire. But if the defendant 
make himselfe heire to a woman, for that is the surer and more 
certaine side, and the mother is certaine, when perhaps the father 
is incertaine, and therefore there it shall be tryed where the birth is 
alledged, because they have more certaine conusance then where 
the land lyeth. And so it is where generally bastardy is alledged, 
the tryall shall be in like case mutatis mutandis. [k] If a man 
plead the king’s letters patents, and the other party plead non con- 
cessit, it shall not be tryed where the letters patents beare date, 
for they cannot be denyed, but where the land lyeth. 

Every tryall must come out of the neighbourhood of a castle, man- 
nor, town, or hamlet, or place known out of a castle, mannor,. 
towne or hamlet, as some forrests and the like, as before and by 
the authorities thereupon quoted appeareth. 

Every plea concerning the person of the plaintife, &c. shall be 
tryed where the writis brought, as it appeareth before. 

When the matter alledged extendeth into a place at the common 
law, and a place within a franchise, it shall be tryed at the com- 
mon law. | 

[7] In an action against two, the one pleads to the writ, the other 
to the action, the plea to the writ shall be first tryed ; for, if that 
be found, all the whole writ shall abate, and make an end of the 
businesse. 

(m] In a plea personall against divers defendants, the one de- 
fendant pleads in barre to parcell, or which extendeth only to him 
that pleadeth it, and the other pleads a plea which goeth to the 
whole, the plea that goeth to the whole, (thatis) to both defen- 
dants, shall be first tryed ; and of this opinion was Littleton in our 
bookes, for the tryall of that goeth to the whole; and the other 
defendant shall have advantage thereof, for in a personall action the 
discharge of one is the discharge of both. As for example, if one 

of 
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of the defendants in trespasse pleade a release to himselfe (which in 
law extends to both) and the other pleads not guilty (which extends 
but to himselfe); or if one plead a plea which excuses himself onely, 
and the other pleads another plea which goeth to the whole, the 


‘plea which goeth to the whole, shall be first tryed; for, if that be 


found, it maketh an end of all, and the other defendant shall! take 
advantage hereof, because the discharge of one is the discharge of 
both. But in a plea reall it is otherwise; for every tenant may lose 
his part of the lands. [n] Asif a frecife be brought as heire to 
his father against two, and one plead a plea which extendeth but to 
himselfe, and the other pleads a plea which extends to both, as 
bastardy in the demandant, and it is found for him, yet the other 
issue shall be tryed, for he shall not take advantage of the plea of 
the other, because one joyritenant may lose his part by his misplea. 
{o] But where an issue is jeyned for part, and a demurrer for the 
residue, the court may direct the tryall of the issue, or judge the 
demurrer first at their pleasure. 

[fr] If a venire fac. be awarded to the coroners where it ought to 
be to the sherife, or the visne commeth out of a wrong place, yet if 


[ 126. a. ] it be fer assensum f\artium,and so entred of record, it shall 


stand ; for omnis consensus tollit errorem. (1) And thus 
much of these excellent points of learning: and if you desire to 
know the institution and right use of this triall by twelve men, and 
of the antiquitie thereof, and more of this matter, read the 234. 
Section hereafter, which is worthy of your observation. 


“ Estatute,” or statute. This commeth of the Latine word statu- 
tum, which is taken for an act of parliament made by the king, the 
lords and commons, and is divided into two branches, generall and 
speciall. This statute here mentioned is a generall statute, and is 
darkely and obscurely penned. 


‘“ Et s'ils sont a issue.” [g] Issue, exitus,a single, certaine, and 
materiall point issuing out of the allegations or pleas of the plaintife 
and defendant, consisting regularly upon an affirmative and negative 
to be tried by twelve men. And it is twofold ; a speciall issue, as 
here in the case of Littleton; or generall, as in trespasse, not guilty, 
in assise, 24/ tort nul disseisin, Fc. And as an issue naturall commeth 
of two several persons, so an issue legal issueth out of two several 
allegations of advers parties. 

And to make our bookes more easie tobe understood concerning 
this point, it is good toset downe some necessary rules (among many 
other) concerning joyning of issues. An issue being taken generally 
referreth to the count, and not to the writ. As in an account the 
writ chargeth him generally to be his receiver, the count chargeth 
him specially to be his receiver by the hands of Z.: the defendant 


‘pleadeth, that he was never his receiver in manner and forme, &c. 


this shall referre to the count, so as he cannot be charged but by 
the receipt by the hands of 7. 

[r] A speciall issue must be taken in one certain materiall point, 
‘which may be best understood, and best tryed. 


(1) [See Note 192.] 
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(#] An issue joyned upon an absgue hoc, &'c. ought to have an 
affirmative after it. Two affirmatives shall not make an issue, un- 
lesse it be lest the issue should not be tried. 

[#] Some issues be good upon matter affirmative and negative, 
albeit the affirmative and negative be not in precise words. As in 
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ra. 83 debt for rent upon a lease for yeares, the defendant pleades, that the 
a6 ea Dyer 6. plaintife had nothing at the time of the lease made; the plaintife 
ma Deer m. replyeth that he was seised in fee, &c. this is a good issue. 
13 £4.88. SSH, 7H G37. 43, Ame DE 4% PLCom isa. 36H. 6.15. (6. Co. 2) 
Cw] 96 oa [w] Where the issue is joyned of the part of the defendant, the 
(2. Sid. 218. entry is, et de hoc fionit se sufier fatriam ; but if it be of the part of 
Cre, Che. 164) the plaintife, the entry is, et hoc petit gued inguiratur fer fatriam. 
(x}23 H. 6. 57. [x] There be some negative pleas that be issues of themselves, 
oo. 5 i 6-31. = whereunto the demandant, or plaintife, cannot reply, no more than 
DES de, 7 to a generall issue, which is, ef fredictus A. similiter. As if the 
®#E.31617 | tenant do vouch, and the demandant counterplead that the vouchee 
pre ere or any of his auncestors had any thing, &c. whereof he might make 


a feoffment, he shall conclude, et hoc fetit gucd inguiratur fier fia- 

triam, et firedictus tencns similiter. Soin a fine pleaded by the te- 

nant, &c. the demandant may say, gucd partes finis nihil habucrunt, 

et hoc petit quod inquiratur per fiatriar, et pred’ tenens similiter. 

And so in a writ of dower the tenant pleadsunques seiste que dower, 

he shall conclude, et de hoc fionit se sufier fatriam, et pred’ fietens 

similiter; and so in many other cases; and of this opinion was 

(y}41E.3.1b Lirtletonin our bookes. [y] A man leaves his wife enseint with a 

child, issue shall not be taken that she was not enseint by her husband 

on the day of his death, fer Aliationon potest probari ; but the issue 
must be, whether she was enseint the day of his death. (2) 

[z] À protestation availeth not the partie that taketh it, if the 


chris issue be found against him; and therefore if the issue be found for 
VE the villeine, he is infranchised for ever. And yet in some special 
30 E. 3.14 case, albeit the issue be found against him that maketh the protesta- 
Yi Sct 198. tion, yet he shall take benefit of his protestation. [*] As if a man 
(Plowd. 276. entreth into warrantie, and taketh by protestation the value of the 


Doct, Flac, 296.) land, albeit the plea be found against him, yet the protestation shall 


[°150 E 3. 14. serve him for the value, 


Sect. 194. 


TEM, le seignior ne poet muy- LSO, the lord may not mayme 
hemer son villeine; car s’il mai. his villeine ; for if he mayme 
hema son villein, il serra de ceo indite lis villeine, he shall of that be in- 
a le suit le roy, et s’il soit de ceo dicted at the king’s suit, and if he be 
attatnt, of 


~(2) [See Note 193.] 


Lib. 2. 


attaint, il ferra pur ceo un griecous 
Jine et ransome al roy. Mes il semble, 
que villeine n’avera pas per le ley ux 
appeale de mayhem envers son sei- 
Snior; car en appeale de mayheme 
home recoveru forsque damages ; et 
si le villeine en ceo cas recovera da- 
mages envers son seignior et ent acoit 
execution; le seignior poit prender 
ceo que le villeine avoit en execution 
de le villeine, et issint le recoverie 
voide, &c. 


Of Villenage. 


Sect. 194. 


of that attainted, he shall for that 
make grievous fine and ransome to 
the king. But it seemeth, that the 
villeine shall not have by the law 
any appeale of mayhem against his 
lord; for in appeale of mayhem a 
man shall recover but his damages ; 
and if the villeine in that case re- 
cover dammages against his lord, 
and hath thereof execution; the lord 
may take that the villeine hath in 
execution from the villeine, and so 


the recovery is void, &c. 


“ AYHEMER,” (a) or mehaigner, a French word, of which 
commeth mayhem, mahemium, (id cat ) membri mutilctio, 
[1 26. b and membrum est pars corfioris habens destinatam ofer- 
° J attonem tn corfiore. Mayhemium vero dict poterit, ubi ali- 
quis in aliquâ parte sui corporis effectus sit inutilis ad fugnandum. 
And the law hath so appropriated this word mayhem, which our au- 
thor here useth, to this offence, as mayhemavit cannot be expressed 
by any other word, as mutilavit, truncavit, or detruncavit, or the like. 
‘< Tl serra indite,” or rather endite, and so is the original ; for it 
commeth of the French word enditer, and signifieth in law an accu- 
sation found by an enquest of 12 or more upon their oath ; and the 
accusation is called éndictamentum. And as the appeale is ever the 
suit of the partie, so the inditement is alwaies the suite of the king 
and as it were his declaration. [6] Some derive it from the Greeke 
word svtleryus to accuse. 


[c] “ W’avera, tc. apfreale de mayhem.”’ Because in that appeale 
he shall recover but damages, which the lord after execution might 
take againe, and so the judgement be zzuéile and illusory, and sapiens 
tricthit à fine. And the law never giveth an action, where the end 
of it can bring no profit or benefit to the plaintife. But here it is 
to be observed, that, albeit the party grieved can have no action for 
the mayhem, yet at the king’s suite he shall be punished therefore, 
for the reason hereafter expressed in this Section. [d] And in 
ancient time there were appeales de filagis et de imfrisonamento ; 
but they are out of use, and turned to actions of trespasse. 


st Fine,” finie. Here fine signifieth a pecuniarie punishment for an 
offence, or a contempt committed against the king, and regularly to 
it imprisonment appertaineth. And it is called fnis, because it is 
an end for that offence. [e] And in this case a man is said /acere 
Jinem de transgressione, (Sc. cu rege, to make an end or fine with 
the king for such a transgression. It is also taken for a summe given 
by the tenant to the lord for concord, and an end to be made. [ f] 

It is also taken for the highest and best assurance of lands, &c. 
Here it is good to see, what a fine differeth from an amerciament. 
(g ]Amerciament in Latineis called misericordia, for that it ought to 
be assessed mercifully. And this ought to be moderated by affeerement 
of his equals, or clse a writ de moderatd misericordia doth lie. And 
| thereof 
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thereof Glanville saith thus. [A] et eutem misericordia domint 
regis, qué guis fier juramentum legalium hominum de vicineto eate- 
nus amerciendue est, ne aliguid de suo honorabili contenemente 
amitias. 


[#] The cause of an amerciament in plea teall, personall, er mixt 
(where the king is to have no fine) is, for that the tenant or defen- 
dant ought to render the demand (as he is commanded by the king’s 
writ) the first day ; which if he do, he shall not be amerced. So as 
for the delay that the tenant or defendant doth use, he shall be 
amerced. [Kk] And albeit the amerciament cannot be imposed, nor 
the king fully intitled thereunto, untill judgement be given, because 
by the judgement the wrong is discerned; yet a pardon before judge- 
ment, after judgement given, shall discharge the party, because the 
original] cause, viz. the delay, &c. is pardoned. ([f}] What then if 
a frectnhe be brought against an infant, and, hanging the plea, he 
commeth of full age ? He shall be amerced for the delay 
after his full age. So likewise if the demandant or plaintife [127. a. ] 
be nonsuit, or judgement given against him, hee shall be likewise 
amerced fro faleo clamore. 


{m] And for the payment of this amerciament the demandant or 
plaintife, &c. shall finde pledges ; and those demandants or plaintifes 
that shall find no pledges, (as the king, the queene, an infant, &c.) 
shall not be amerced. And therefore when such are demandant or 
plaintife, the writ shall not say, Sirex, fe. fecerit te securum de 
clamore suo firosequendo. 

[n] If a writ doe abate by the act of the demandant or plaintife, 
or for matter of forme, the demandant or plaintife shall be amerced; 
but if it abate by the act of God, as by the death of one, where 
there is two or the like, there shall be no amerciament. And to 
an amerciament imprisonment belongeth not, as it doth to a fine 
or ransome. Ifyou desire to read more of fines and amerciaments, 
vide 8. Co.'38, 39, &c. Grealye’s case ; and 11. Co. 43, 44. God- 
JSreye's case. (1). 

[o] It istobe knowne that wite, wita, is an old Saxons word, and 
signifieth an amerciament ; as fledwite, an amerciament for ficeing 
or being a fugitive ; and so is flemieqwite, blodwite an amerciament 
for drawing of blood, ferdwite concerning warfare ; and so lether- 
wite, ehildwite, wardwite, and the like. Sometimes it signifieth for- 
feiture, sometimes freedom, or acquittall. : 

CA] And 6ofe is also an ancient Saxon word, and sometimes signi- 
fieth amerciament, or compensation, as theftbote, mandote ; or free- 
dome from the same, as drigdote, castlebote, burghbate. 

Wera or wer: [7] sometimes signifieth amerciament or compensa- 
tion, but properly Wera Anglice idem est in Saxonis lingua, vel 
pretium ite hominis afifretiatum ; which and the like words you 
shall otten reade in ancient charters. 


“ Ransome,” [r] Redemptio, is here taken for a grand summe of 
money for redeeming of a great delinquent from some heynous 


crime, 


(L* "See Note 194.] 
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crime, who is to be captivate in prison untill he payeth it. Some 
hold it to amount to his whole estate, and others hold that ransome 
isa treble fine. [+] But in legall understanding a fine and ransome 
are alone; for, upon the statute of Merlebridge, cap. 3. upon these 
words, Von ideo funiatur dominus fier redempiionem, {t] the tenant 
shall not have (where the law distraineth within his fee where no- 
thing is behind) an action of trespass guare vi ef armis against his 
lord; for therein the lord should be punished by redemption, that is, 
by fine, and in that action the fine is very small. . And this is mani- 
fest by many authorities in all succession of ages; and this appeareth 
by our author in this place; for he saith, Zi ferra fur ceo un gricu- 
ous fine ct ransome ; where fine and ransome must of necessitie, in 
his opinion, be taken for all one; for if the fine and ransome were 
divers, then should the party that mayhemed the villeine, pay two 
summes, one for a fine, and another for a ransome, which never.was 
done. And aptly a redemption and a fine is taken tobe all one; for, 
by the payment of the fine, he redeemeth himself from imprisonment, 
that attendeth the fine, and then there is an end of the businesse. 

It signifieth properly a summe of money paid for the redemption 
of a captive, and is compounded of re and emo, that is, to redeeme 
or buy again. And it is to be knowne, that [x] by the ancient law 
of Ængland, if the defendant in an appeale of mayhem had been 
found guilty, the judgement against the defendant had beene, that 
he should lose the like member that the plaintife lost by his means; 
as if the plaintife had lost an hand, the defendant also should lose 
one, ef sic de ceteris; in respect whereof the writ said, [w] /elonicé 
mahemavit, for that the defendant should lose a member. 

Alwaies at the common law, when the defendant should lose life 
or member, the writ said felonice, Le, And now albeit the law be 
changed (for at this day the plaintife shall, as our author saith, re- 
cover but dammages) yet the writ af appeale saith still /elonice. 

Note, the life and members of every subject are under the safe- 
gard and protection of the king; for, as Bracton [x] saith, Vita et 
membra sunt in fiotestate regie And therewith agreeth a notable 
record, Pasch. 19 Æ. 1. coram rege, Rot. 36. Northt. Vita et mem- 
bra sunt in manu regis, to the end that they may serve the king and 
their countrie, when occasion shall be offered. Nay, the lord of the 
villeine, for the cause aforesaid, cannot mayheme the villeine, but 
the king shal punish him for mayheming of his subject (for that 
hereby he hath disabled him to do the king service )by fine, ransome, 
and imprisonment, untill the fine and ransome be paid. So as there 


is a manifest diversity betweene a ransome and an amerejament ; 


for ransome is ever when the law inflicteth a corporal punishment by 
imprisonment (and so is also a fine); but otherwise it is of an amer- 
ciament, as hath bin said. And [y] ancients have said, that ren- 
some n'est forsque redemñfition de faine corporel per fine des denieré. 
This offence of mayhem is under all felonies deserving death, and 
above all other inferior offences ; so as it may be truly said of it that 
it is, Inter crimina majora minimum, et inter minora maximum (2). 
And in my circuit in anno 1 Jacodi regis, in the county of Leicester, 

one 


(2) [See Note 195.] 
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one Wright, a young strong and lustie rogue, to make him- [ 127. b 
selfe impotent, thereby to have the more colour to begge ° -] 
or to be relieved without putting himselfe to any labour, caused his 
companion to strike off his left hand; and both of them were in- 
dited, fined and ransomed therefore, and that by the opinion of the 
rest of the justices for the cause aforesaid. 


* Voyde, Uc.” Here by (Ec.) is implyed a maxime in law, 
Quéd inutilis labor et sine fructu non est effectus legis. And againe, 
Non licet, quod diefendio licet. And, Sapiens inctfut à fine; and, Ler 


non hrecifit inutilia. 


[z] Therefore the law forbiddeth such re- 
coveries, whose ends are vaine, chargeable, and unprofitable. 


Sect. 195. 


| paren siun villein soit demand- 


ant en action real, ou plaintife en . 


action personal envers sonsecignior, st 
le seignior voile pleder en disubilitie 
de son person, il ne poit faire pleine 

ence; mes il defendera forsque 
tort et force, et demandera judgment, 
s’il serra respondus, et monstra son 
matter maintenant, comment il est 
son villein, et demandera judgment 
e’il serra respondue. 


LSO, ifa villeine be demandant 

in an action real, or plaintiffe in 
an action personal] against his lord, 
if the lord will plead in disabilitie of 
his person, he may not make plaine 
(1) defence; but he shall defend from 
the wrong and the force, and de- 
mand the judgement, if he shall be 
answered, and shew his matter by and 
by, how he is villeine, and demand 
judgement if he shall be answered. 


“e EMAUNDANT,” Petens, is hee which is actor in a reall 

action, because hee demandeth lands, &c. and filaintife, 
guerens, in actions personals and mixt,quia queri:ur de injurid,&c. 
Tenant, tenens, in reall actions; and defendant, de fendcns, in actions 


personall and mixt. 


“ Defence” (2) commeth of the word drfendo, so called of the 
_ manner of the pleading, viz. predict. A. B. defendit vim et inju- 


riam, &c. 


For example, in a personall action brought by 4. B. against C. D. 
the defence is, Et predictus C. D.defendit vim et injuriam quando, 
Pc. ef damna, et quicquid quod ifise defendere debet, tc. 

In this defence there be three parts tobe considered. First, when 
he defendeth the wrong and the force, this hath a double effect, viz. 
to make himselfe partie to the master; and this is the reason, that the 
defendant in this and the like actions can plead no plea at all, before 


he makes himselfe partie by this part of the defence; as it appeareth 


(a oF. 39 here by Littleton, that [a] if the defendant will plead in disabilitie of 
35 H. 6. 13. the person of the plaintiffe, he must first make himselfe partie by this 
termes. $3. first part of the defence. Neither can he plead to the jurisdiction 
8 8.6.3. of the court, without this part of the defence (3). Secondly [6], by 


the defence of the damages, he affirmeth that the plaintiffe is able 


(1) It should be full. 
(2) [See Note 196.] 


to 


(3) Held contra by three judges against 
Holt chief justice” Carth. 2%. "ee 


Lib. 2. Sect. 196. 
tosue, and (upon just cause) to recover damages. (4) Thirdly, 

and by the last part, viz. and all that which he ought to defend, 

when and where he ought, he affirmeth the jurisdiction of the court. 

Et sic de similibus. And of such necessitie it is for the tenant or de- : 

fendant to make a lawfull defence, as [c] albeit he appeareth and [et 86 HG 
pleads a sufficient barre without making defence, yet judgment shall udgement 
be given against him. 

{d] If villenage be pleaded by the lord in an action reall, mixt or 
personal, and it is found that he is no villaine, the bringing of a writ 
of error is no enfranchisement ; because thereby he is to defeate the 
former judgement ; and, if in the mean time, the plaintiffe or' de- 
mandant bring an action against the lord, he need make no protes- 
tation, so long as the record remaines in force, for at that time he 
is free, but the lord shall be restored to all by a writ of error. 


Of Villenage. 


[d] 18 E. 46. &7 


Sect. 196. 


.A LSO, there are sixe manner of 

men, who, if they sue, judge- 
ment may be demanded, if they shall 
be answered, &c. One is, where a 
villeine sueth an action against his 
lord, asin the case aforesaid. 


TEM, 6 maners de homes y sont 
I (5) queux, s’ils suont action, 
judgement poit estre demand, s’ils ser- 
ront respondus, &c. Un est, lou vil- 
leine suist action envers son seignior, 
come en le cas avantdit. 


[128. a. | ‘6 N est lou villeine sutst action, &c.” Littleton Je} Bract. lib. 6. 
here rehearseth six kinds of disabilities of the Britton, cap. 49 
person, disabling him to sue any action reall, personall, or vg et. 
mixt. 18. 18 H. 4. 
| dian shall disable. 
“ Stile serront resfondus.” This isthe legall conclusion of the (Post. 552. b.) 
plea, when the plea is in disabilitie of the person. And of the verbe 
reshondere came resfonsalis, often used in the ancient authors of 
the law. [ f] Resfovsalts was he, that was appointed by the tenant D Brace, lib 
or defendant, in case of extremity and necessitie, toalleagethe cause fol. 349. ; 
of the parties absence, and to certifie the court upon what tryall he realy Bene 
will put himselfe, viz. the combate or the country. So as his power Bee ee aes. 
was more than the essoinor, which casteth an essoigne only toexcuse Vid. W. 1e. 43. 
the absence of the party, as an estranger, which casteth a protec- Ki © 
tion, doth. For by the common law, the plaintife or defendant, de- @.N. B. 156. e.) 
mandant or tenant, could not appeare by attornie without the king’s 
special warrant by writ or letters patents, but ought to follow his 
suite in his owne proper person (by reason whereof there were but 
few suits.) [ g] dusion est a rcteiner attorny sans breve de'lachan- (4) Mirr.ca. à 
cerie. And therefore Bracton saith truly, [A] Attornatus hec omnia fh] Bre 
Jacere potest (that is, plead all manner of pleas). Est igitur magna “tpn: 
differentia inter attorna’um «t reefonsalem. So as the statutes that PC) 
give the making of attorneyes, have worne out reafronsales. Now what 
manner of men attorneys ought to. be, or rather what they ought 
not to be, heare what antiquity hath said: [2] Attorneyes poient [4] Mirror, ea. 2. 


’ estre 


(4) Adjudged acc. on Demurrer, Carth. 
229. reading is contre queux. 


(5) In L. and M. Roh. P. and Red. the 





Lib. 2. Cap. 11. OF Villenage. Sect. 197. 


estre touts ceux, aux gueux ley voile suffer. Femene foient cetre 
attorneyes, ne enfans, ne eserfe, ne nul que est en garde ou auicr- 
ment faut de foy, ne nul criminous, ne nul cescigne, ne mul que 
n'eet a le foy le roy, ne nul que ne fet este counter, Se. 


Sect. 197. 


E 2. est, lou un home est utlage HE second is, where a man is 
sur action de det ou trespas, ou outlawed upon an action of debt 

sur auter action ou indictment, le or trespasse, erupon any ether action 
tenant, ou defendant, poit monstrer or indictment, the tenant, or the de- 
tout le matter de record, et Vutlagarie, fendant, may shew all the matter of 
et demaunder judgement, s’il serra record, and the outlawry, and de- 
respondue ; pur ceo que il est hors de mand judgement, if he shall be 
la ley de suer ascun action durant le answered ; because he is out of the 


temps que il soit utlage. law to sue an action during the time 
that he is outlawed. 

[F) Beoeten, Eb. §- 4 ME 2, cot [À] lou un home est utlage, vc.” But these generall 

Britten, 00-33. words receive a distinction, viz. {/] if an executor or an ad- 


a Ministrator sueth any action, utlary in the plaintife shall not disable 

ove ea.4de him: because the suit is in auter droit, that is in the right of the 
iakenb testator, and not in hisowne right And for the same reasen, [ m} 
a ee a maior and communalty shall have an action, though the maior be 
fr) 13 a Et # outlawed. [7] In a writ of error to reverse an utlary, utlary m that 
suit, or at any stranger's suit, shall not disable the plaintife, because 

if he in that action should be disabled, if he were outlawed at several 
Cc} so. 8.¢. 3. men’s suits, he should never reverse any of them. [0] In an attaint 
1. Sid. 48. Cro. outlary in the plaintife cannet be pleaded in disability of the person 
tplMicens. (1) [7] Outlary in Cheater or Durham shall not disable the plain- 
ace. 13. 4.16. tife in any court at Westminster, Le. [g] Minor verd, et quiinfra 
g)Bracu lbs  €tatem 12 anmrum fucrit, utlagart non fiotcet, nee extra legem 


sme front ; quia ante talem atatem non est sub lege eliqud nec in de- 
Udiagary 11 cennd. (r] He that is abjured the realme may bedisabled, for that 
ir] Brinoe,t 399. he is extralegem, and yet he is not properly outlawed. 

UNE ‘* Monatrer tout le matter de record.” Here note two things: 
10, Au P. 10. first, by this word (moneirer ), that [+] when any man pleads an 
37 H. 6, 23. utlary in disability of the person, hee must shew forth the 

Dyer 888. Fiz record of the outlawrie maintenant eub fede sigilli, (be- (128. b.] 
¥.N BM cause the plea is but dilatorie) unlesse the record be in the same 
106. (Noy. 74.143) court. But if he plead an ontlawrie in barre, if it be denyed, he 
3 sb) shall have a day to bring it in. 

13 E. 3. Udegasi Secondly [(¢], before the defendant can disable the plaintife, the 
Des outlawrie must appeare of record; and the judgement after the 
38 ES. 18. quinto exactue given by the coroners in the county court is not saffi- 


(1) Rot. Parl. 20 H. 6. n. 18. c. 2. Hal. MSS. 


Lib. 2. 


Of Villenäge. 


cient, until the writ of exigent be returned, and the outlawrie ap- 
peare of record: which is manifest by Le¢életon’s owne words, (viz.) 
matter de record ; whereof see more hereafter, Sect. 503. 

It is to be observed, that there be two kinds of appearances before 
. the guinto exactus, to avoid the outlawry, viz. an appearance in 
deed, that is, to render himselfe, &c. and the other is by an appear- 
ance in law, [x that is, by purchasing a sufiersedeas out of the court 
where the record is, which is an appearance of record: and there- 
fore, though it be not delivered to the sherife before the quinto 
exactus, yet it shall avoid the outlawrie; and so are the bookes, that 
speake hereof, tobe intended. 


[w] If a man be outlawed at the suit of ane man, all men shall 
take advantage of this personall disability. And soit is in case of 
alten née, and of excommengement. But otherwise it is in case of 
villenage, for that disability is onely given tothe lord. 


“ Durant le temfis que il est utlage.” [x] If the defendant plead 
an outlawrie in the plaintife, in disability of his person, and the 
plaintife after that plea pleaded purchase a charter of pardon; 
because the charter hath restored him to the law, the defendant 
shall anewer. 
disinableth the plaintife, untill he obtaineth a charter of pardon ; 
and so it appeareth here by Littleton. 


“Judgement s'il serra reshondue.” [y] If the ground or cause of 
the action bee forfeited by the outlawry, then may the outlawry bee 
pleaded in barre of the action; as in an action of debt, detinue, &c. 
But in reall actions, or in personall, where dammages be incertaine, 
* (as in trespasse of batterie, of goods, of breaking his close, and the 
like) and are not forfeited by the outlawrie, there autlawry must be 
pleaded in disability of the person. 

[z] And it is to be observed, that, in the reign of king Æ{fred, 
and untill a good while after the Conquest, no man could have been 
outlawed but for felonie, the punishment whereof was death. But 
now the law is changed, as it appeareth by that which hath beene 
sayd. And hereby you shall understand old bookes and records, 
which say, that an outlawed man had cafut lufrinum, because he 
might be put to death by any man, as a wolfe that hateful beast 
might. [*] Utlagatus et watviata capita gerunt lupina, que ab omné- 
busimpune foterunt amfutari; merità enim sine lege ficrire debent, 
gus secundum legem vtvere recusant. And another saith, [a] Utlage 
frurfelonie teigne leu fur leup, et est criable woolfeshered, purcee que 
loufr eat beast hqye de taute gente, et de ceo en avant list al ascun de 
le occider al foer del louh, dont custome soloit estre de narter les 
testes al chicfe lieu del county, ou de la franchise, et soloit la avoire 
demy mark del countie fur chescun teste de utlage et de loupe. And 
this agreeth with the law before the Conquest. [4] Uïlagarus 
lufinum gerit cafut,quod Anglicè wolfeshead dicitar : et hac eat 
lex communis et gencralis de omnibus utlagatis. [c] But, in the be- 
ginning of. the raigne of king Edward the third, it was resolved by 
the judges, for avoyding of inhumanity, and of effusion of Christian 

blood, 
9 


So note, the disability abateth not the writ, but : 


Sect. 197. 


cite 


28 
ere 


[6 Lamb. fol 728. 
(c]% Ass P, 8. 
SE. 3%. tit. 
Coron, 148. 
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Sect. 198. 


blood, that it should not be lawfull for any man, but the sherife onely, 
(having lawfull warrant therefore) to put to death any man out- 
lawed, though it were for felonie ; and if he did, he should undergoe 
such punishments and paines of death as if he had killed any other 


man; and so from thenceforth the law continued untill this day. 
(Note, wolfeshead and wulferfod is all one.) [*] And after in 
Bracton’s time, and somewhat before, processe of outlawry was or- 
dained to lie in all actions that were guure vs ef armis, which 


Bracton calleth delicta; for there the king shall have a fine (1). 
But since, by divers statutes, processe of outlawry doth lie in ac- 
count, debt, detinue, annuity, covenant, action sur le statute de 
§ Rich. 2. ection eur le case, and in divers other common or civill 
actions. But now let us heare what Létticton will say unto us. 


Sect. 198. 


E 5. est. un alien, que est née hors 

de laligeance nostre seignior le 
roy, si ticl alien voile suer un action 
reall ou personall, le tenant ou de- 
Jendant poit dire, que il fuit née en 
tiel pais, que est hors de la ligeance le 
roy, et demander judgement si il serra 
respondue. 


fe Breet lib. 5. 


HE third is an alien, which is 

born out of the ligeance (2) of 
our soveraigne lord the king, if such 
alien will sue an action reall or per- 
sonal, the tenant or defendant may 
say, that he was borne in such a 
country, which is out of the king’s 
allegeance, and aske judgement if 
he shall be answered. 


‘“s LIEN," [a] Alienigena, is derived from the La'ine word 
ulienus, and according to the etymologie of the word 
it signif.eth one borne in a strange country, under the «be- [ 129. a.] 
dience of a strange prince or country, (and therefore Bracton saith, 
that this exception, frofiter defectum nati-nis, should rather be 
firofiter defectum eubjectionis ) or as Littlrion saith, (which is the 
surest) out of the liegeance of the king, 
not hore del rcalme, but hore de lig ance; for he may be borne out 


Note, here Littleton saith 


@ Es. of the realme of England, yet within the liegeance. And he that is 
11 H. 4. 96. borne within the king’s liegeance is called sometime a denizen, quast 
SHO deins née, borne within, and thereupon in Latine caïled éndigena,the 
23 HL 6. 38. king’s liegeman; for ligeus is ever taken for a naturall borne subject. 
Seanf. PL Cor. 197 But many times in acts of parliament, d: nizen is taken for an alien 
Calvin's case. borne, that is infranchised or denizated by letters patent, 
per Sander whereby the king doth grant unto him, [6] gucd ille in omni- O Ine 741.) 
te ris 1.439, Bustractetur,rchutetur, habeatur, teneatur, et gubernetur, tanguam 
(5 0 K.4.f.8 ligeus noster,infra dictum regnum nostrum Anglia oriundas, et non 
Com. 130. Bb — akiter, nec alio modo. But the king may make a particular deniza- 
[c] Rot. Parl. tion: [c] as he may grant to an alien, guéd in yuibusdam curiia suis 
à EE Anglia audiatur ut Anglus, et quôd non reñellatur fier illam excef- 


him to sue onely. 


tionem, guod sit alienigena et na‘usin ha tibus transmarinia,toenable 
The severall senses of which word must be 


gathered ex antecedentibus, adjunctis, et conseyuentibus ; and they 
that take him in that sense, derive the word from donaison, (i. e.) 
donatio, because his freedome is given unto him by the king. 


(1) [See Note 197.] 


There 


(2) [See Note 198.] 
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There is another hind, and that is an alien naturalized, and that 


must be by act of parliament. And this alien naturalized to all in- 
tents and purposes is as a naturall borne subject (1), aud differeth 
much from denization by letters patent; for if he had issue in Eng- 
lund before his denization, that issue is not inheritable to his father ; 
but if his father be naturalized by parliament, such issue shall in- 
herite. Soif an issue of an Englishman be berne beyond sea; if the 
issue be naturalized by act of parliament (2), he shall inherit his 
father’s lands; but if he be made denizen by letters patent, he shall 
not; and many other differences there be betweene them. 


“ Ligcance,” a ligando, being the highest and greatest obligation 
of dutie and obedience that can be. Liegeance is the true and faith- 
ful obedience of a liegeman or subject to his liege lord, or soveraigne. 
Ligeantia est vinculum fidei : ligeantia est legis eeacntia. 

1. Originaria, sive naturalis, sivenata[d]; 

and this is alwayes absolute and inci- 
dent inseparable. Vemo fatriam,in quad 
natus est, exuere, nec lig'antiæ debitum 
ejurare frossit. 

2. Data, aut per dentzationem,aut fer na- 

! . turalizationem (ut sufiradictum est ) et 

| testa ligeantia fier denizationem potest 

L esse sub conditione. 

Localis, quia quilibet alienigena,qui in hoc 
regnosub firotectione regis drgit domino 
regi ligeantiam debet. And if he be in- 
dicted of high treason, the indictment 
shall say, [e] contra ligcantie suæ de- 
bitum; et ideo dicitur temfioranea et 
locaits, guia non dural, nist quuusque 
infra regnum moratur, 

Limitata, as when one is made denizen for 
lie, or in taile, [.f ] But one cannot be 
naturalized, either with limitation for 
life, or in taile, or, upon condition: for 
that is against the absolutenesse, puritie, 
and indebility of naturall allegiance. 


Perfictua, 


Ligeantia 
donaino 
regi debita 
est dufilezx. 


Tempora- 
nca aut 


{*] An abbot, prior, or prioresse alien, shall have actions reall, 
personal, or mixt, for any thing concerning the possessions or goods 
of his monastery here in Æng/and, though hee bee an alien borne 
out of the king’s ligeance ; because he bringeth it pct in his owne 
{129 b 7] right, but in the right of his monastery, and not in his 
1 eof naturall but in his politique capacity (1). 


“ Reall ou fiersonall.” [h]ï{n this case the law doth distinguish be- 
tweene an alien, thatis a subject to one that is an enemy to the king, 
and one that is‘subject to one that is in league with the king; (2) 
and true it is that an alien enemie shall maintaine neither reall nor 
personall action, donec terra fuerint communes, that is untill both 


nations 
(129. b.] 
(1) [See Note 199. (D See Note 201.] 
(2) [See Note 200. | 2) [See Note 202.1 


Vor. I, . 47 


Sect. 198, 


(Cro. Cha. 001) 


Vide Calvin's 
case ubi supra 


fo. 300. b. Doctay 
Storie’s case, 


(Hob. 371.) 


J3 &aP, 

M. Di. 144 
7 Co 6,ke. 
Calvin's case. 


a” 


(f} 9.4.7, 
Calvin's case 
ubi supra. 

(Cro. Jamas 839, 
2 Ro. Rep. 95.) 


] 13 E. 3. Br, 
e 2 E. 3e 
17 E. 3, 21. 
40 E. 3. 10. 
37 Ass. 48, 
14 H. 4. 7. 
22 E. 4. 44. 
21H, 7 7, 
Stant. Prec. 54, 
’estat. de Cari 
36 E. 1. aie, 
(Doct. Plae. 8. 
Dy. 2. b) 
[4] Bracton, 
425,427, 430. 
8 E. 3. 61. . 
§ E 2 Anis, 


Lib.2 Cap. 11. Of Villenage. Sect. 199. | 
+ A PS nations be in peace (5); but an alien that is in league, shall main- : 
4 90. 31 E. 3. taine personal] actions; for an alien may trade and traffique, buy 
connate 5. and sell, and therefore of necessity he must be of ability to have per- 

13 E. 4 ©. sonall actions ; but he cannot maintaine either reall or mixt actions. 
SR An alien that is condemned in an information, shall have a writ of 
LEA error to relieve himselfe. Æt sic de similibus 

AA Re H.8. Pr. Denisen.10. 11.6. Nonhab. Br. 13 & 3. Vide, 4H 3. Dower is. 6 E. 3. 263. 
$1 H. 6. ca. & Livre d’ Entries in Biect. 7. 6H. 8. Dier3. CH. T7. 16 

(HER [*] If an alien be made a prior or abbot, the plea of alien née 

Vid Stam PL _— shall not disable him to bring any reall or mixt action concerning 

Co 107.0 his house, because he is in auter droit, as before is said (4). 

“ Hore del ligeance nostre seignior le roy.” Here Littleton doth 
not say, out of the realme or beyond the sea, (5) (as he doth Sect. 
439, 440, 441. 677.) but out of the ligeance ; for (as hath beene 
said before) aman may be borne out of the realme, viz. of England, 
as in Ireland, Jersey, and Guernsey, &c. (6) and yet seeing he is 
not borne out of the ligeance of the king, as Littleton here speaketh, 
be is no alien. But hereof there is so much and so plentifully 
spoken in our bookes, and especially in the case of Calvin udi expra, 
as this shall suffice. 

“ Et demaunder judgment etl serra reshondue.” So as the tenant 
or defendant shall neither plead alien née to the writ or to the action, 
but in disability of the person as in case of villenage and outlawrie 

tn Livre d'Æn- before. [f] And Littleton is to be intended of an alien in league ; 
es, Alien L for if he be an alien encmy, the defendant may conclude to the 


action. 


Sect. 199. 


E ». est un home, que per judg- 

ment doncenvers lui sur un briefe 
de Præmunire facias, &c. est hors de 
protection le roy. Si il suist ascun 
action, et le tenant ou le def. mon- 
streratout le record envers luy, il poil 
demaunder judgement s’il serra res- 
| pondue; car la ley le roy et les bricfs le 
roy sont les choses, per queux home est 
protect et aide; et issint, durant le 
temps que home ew tiels cas est hors de 
la protection le roy, il cst hors de estre 
aide ow protect per la ley le roy, ou 
per briefe Le roy. 


See Note 204.] 
M 5) Bee ente 107. a n. 6. there, amd post. 
Lo 


See Note 203.] 
} 


HE fourth is a man, who by 

judgement given against him 
upon a writ of premunire facias, &c. 
is out of the king’s protection. If he 
sue any action, and the tenant or 
defendant shew all the record against 
him, he may aske judgement if he 
shall be answered; for the law and 
the king’s writs be the things, by 
which a man is protected and holpen ; 
and so, during the time that a man 
in such case is out of the king’s pro- 
tection, he is out of helpe and pro- 
tection by the king’s law, or by the 


king’s writ. 
« PREMUNIRE.” 


(6) Rot. Parl. 9 H. 6. n. 20. sndenization 
of one in Wales Simile Rot. Pari. 
23 H. 6. n. 26. Co. 2. Inst. 741. on stat. 
Jik& Hal. M9S 


Lib. 2. Of Villenage. 


“ REMUNIRE.” Some hold an opinion, that the writ is 
called a fremunire, because it doth fortifie juriedictionem 
jurium regiorum corone eue of the kingly lawes of the crowue 
against foreigne jurisdiction, and against the usurpers upon them, as 
by divers acts of parliaments appeare. But in truth it is so called of 
a word in the writ; for the words of the writ be, fremunire facias 
prefatum A. B. Ed'c. quôd tunc sit coram nobis, ic. where firemunire 
is used for fremonere, and so doe divers interpreters of the civill and 
canon law use it ; for they are fremuniti that are fremoniti. By 
the statutes before quoted in the margent you shall perceive what 
statutes were made before Littleton wrote, and what have beene 
ordained since to make offences in danger of a fremuntre. 


Sect. 199. 
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1 Bhz.ca.1. § Eliz. c.1. 13 Eliz. ca. 1,3. 8. 27 Ez, e, 2. 39 Eliz. on. 18. 


For Precedents, Vide Mich. 39 E. S. eoram rege in Thesaur. Pasch. 44 E. S. Ibid. Melbourne's case. 


Ibid. the cave of Rich. Beauchamp and others. 
36 H. 8. Rot. 9. coram rege, the case of the vo tt 
Bevance 


Bangor. 
and others. Booke of Entries, fo. 429, 


430. & ibid. Mich. 9 HL 7. f, 23. 


“ Hors del protection le roy.” The judgement in a fremuntre 
is, that the defendant shall be from thenceforth out of the king’s 
[ 130. a J protection, and his lands and tenements, goods and chat- 

* "dé tels forfeited to the king, and that his body shall remaine 
in prison at the king’s pleasure. So odious was this offence of pre- 
munire, that a man that was attainted of the same, might have bin 
slaine by any man, without danger of law ; because [&] it was pro- 
vided by law, that a man might doe to him as to the King’s enemy, 
and any man may lawfully kill an enemy. But queene Elizabeth 
and her parliament [*}, liking not the extreme and inhumane rigor 
of the law in that point, did provide, that it should not be lawful 
for any person to slay any person in any manner attainted in or 
upon any fremunire, &c. Tenant in taile is attainted- in a fpre- 
munire, he shall forfeit the land but during his life ; for albeit the 


statute of 16 À. 2. ca. 5. enacteth, that in that case their lands and 


tenements, goods and chattels, shall be forfeit tothe king, that must 


bee understood of such an estate as he may lawfully forfeite, and . 


that is during his owne life. And these generall words doe not take 
away the force of the statute de donis conditionalibus, but hee shall 
forfeit all his fee simple lands, states for life, goods and chattels ; 
and so was it resolved in 7rudgin’s case. 


v. 

“ Car la ley le roy et les briefes le roy, tc.» There be three 
things, as here it appeareth, whereby every subject is protected, 
Viz. rex, lex, et rescrifita regis, the king, the law, and the king’s 
writs. The law is the rule, but it is mute. 
his judges, and they are the speaking law, dex loguens. The pro- 
cesse and the execution, which is the life of the law, consisteth in 
the king's writs. So as he that is out of the protection of the king, 
cannot be aided or protected by the king’s law or the king’s writ. 
Rex tuetur legem, et lex tuetur jus. [7] Besides men attainted in 


a fremunire, every person that is attainted of high-treason, petit- ... 


treason, 


The king judgeth by. 
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Cap. 11. Of Villenage. Sect. 199. 
treason, or felony, is disabled to bring any action: for he is [*] 
extralegem fositus, and is accounted in law civiliter mortuus. 

It is to be understood, that there is a generall protection of the 
king, whereof Littleton here speaketh ; and this extends generally 
to all the king's loyal subjects, denizens and aliens within the 
realme, whose offences have not made them uncapable of it, as 
before it appeareth. And there is a particular protection by writ, 
which is one of the king’s writs that Zirile.sn here speaketh of. 
This particular protection is of two sorts ; one, to give a man im- 
munity or freedome from actions or suits ; the second, for the safetie 
of his person, servants and gcods, lands and tenements, whercof he 
is lawfully possessed, from violence, unlawfull molestation or wrong. 
The first is of right, and by law ; the second are all of grace, (saving 
one) for the generall protection implyeth as much. Of the first sort 
some are cum claueuld (volumus ) ; so called, because the writ hath 
this word (volumus) in it, viz. volumus quid interim sit quictus 
de omnibus filacttis et quærelis, &c. and the other a protection cu» 
clauaulé (nolumus) ; so called for the like reason. Of protections 
cum clausuld (vclumus_) for staying of pleas and suites there be 
foure kindes, viz. 1. Quia firufécturus (so called by reason they are 
part of the words of the writ). 2. Quia moraturus (so named for 
distinction for the like cause). 3. Quia indebitatua nobie existit of 
the matter. 4. When any sent into the king’s service in warre is 
imprisoned beyond sea. The former are for staying of actions and ‘ 
suits in generall. The third is for staying of suits of the subject for 
debts and duties due by the king’s debtor to them, Of the fourth 
you shall reade hereaficr in this place. For the former two these 
nine things are to be observed. 1. For what cause they are to be 
granted. 2. For what persons they are allowable. 3. A threefold 
time is to be considered, viz. the time of the purchase of them, the 
time ofthe continuance of them, and the time when they shall be 

‘cast. 4. In what place the service is to be performed. 5. In what 
actions these protections are allowable. 6. Under what seale and 
to whom they are directed. 7. Who is toallow or disallow of them. 
8& By whom they are to bee cast, and in what manner. 9. How 
upon just cause they may be repealed or disallowed. I must but 
point at these mattcrs, to make the studious reader capable of them, 
and referre him to the bookcs and other authorities at large, being 
excellent pcints of learning. 

As to the first, it is of two natures : the one concernes services of 
war, as the king’s souldier, &c. the other wisedome and counsell, as 
the king’s ambassador or messenger firo negctiie regni. Both these 
being for the publique good of the realme, private mens actions and 
suites must be suspended for a convenient time ; for jura publica 
antcferenda privatis; and againe, jura fiublica ex firivatis promis- 
cue dectdi non debent. [a] And the cause of granting of a protec- 
tion must be expressed in the protection, to the end it may appeare 
to the court that it is granted fro nr£gtits regni et fro bono fub- 
ico, [5] or, as some others say, fur le common profit del realme. 
And Éritton saith, nostre service, sicome estre en mostre force, et 
le di fence de nous et de nostre peofile, Sc. [*] A man in execu- 
tion in salud custodià shall not be delivered by a protection. 

[c] To the second, these protections are not allowable onely for 
men of full age, but for men within age, and for women (1), as 

necessary 


(1) [See Note 205.] 
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necessary attendants upon the campe, and that in three cases, quia 
dotrix, seu nutrix, seu obstetrir. 

[d1] Corporations aggregate of many are not capable of these 
two protections, either frofecturæ or moraturæ, because the corpo- 
[1 30. b ] ration itselfe is invisible, and resteth onely in consideration 

* J of lawe. [e] Protecticn for the husband shall serve also for 
the wife. 


[/] Albeit the vouchee, tenant by resceit, preier in aide, or gar- 
nishee, bee no parties tothe writ, yet before they appeare, a pro- 
tection may be cast for them ; because when the demandant grants 
the voucher or resceit, in judgment of law they are made privie. 
But if the demandant counterplead the voucher or resceit, then 
untill it be adjudged for-them, and so they privie in law, a protec- 
tion cannot be cast for them. And so it is of the garnishee, a 
protection may be cast for him at the day of the returne of the 
scire facias. [g] No protection can be cast for the demandant or 
plaintife ; because the tenant or defendant cannot sue a re-som- 
mons, or a re-attachment, but the plaintife onely, that sued out the 
summons or attachment, &c. must sue also the re-sommons or re- 
attachment. And so it is of an actor in nature of a plaintife, &c. 
as the garnishee after appearance, and an avowant, and the like. 
{#] An officer of the king’s resceit, or any other officer in any 
court of record, whose attendance is necessary, for the king’s service 
or administration of justice, being sued, cannat have a protection 
cast for him. 


[#] In every action or plea reall or mixt against two, where 
protection doth lie, a protection cast for the one doth put the plea 
without day for all. So it is in debt, detinue and account. But 
in trespasse, or any action in nature of trespasse, which is in law se- 
verall, where every one may answer without the other, there a pro- 
tection cast for the one shall serve for him onely, unless they joyne 
in pleading; or if they plead severall pleas, and one venir facias 
is awarded against all, there a protection cast for one, shall put the 
plea without day for all ; and therefore in former times the plaintife- 
used to sue out severall venire facias in those cases for feare of a 
protection, &c. 


116. 4H.44 9E.341 45 E. 3, 24.28 

[4] As to the three-fold time, first, a protection prefecture regu- 
larly must not be purchased hanging the plea. But¢his faileth, when 
he goeth in the king’s service in a voyage royall; and that is two- 
fold ; either touching warre, and that onely is when the king him- 
selfe or his lieytenant, that is firorex goeth ; or when any goeth in 
the king’s ambassage, fro negotio rcegni, or for the marriage of the 
king’s daughter, or the like, this is also called a voyage royall. But 
a protection moraturæ may be purchased and cast fiendente filacito. 
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[/] Regularly a protection cannot be cast, but when the party 
hath a day in court, and when if he made default, it shouid save his 
default. Therefore when execution is to be granted against body, 

lands, 
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Cap. 11. Of Villenage. 
lands, or goods, no protection can be cast; because the defendant 
hath no day in court. If a protection be cast at the nisë Prius for 
one, if before the day in banke it be repealed by Znnotcscimus, yet 
because it was once well cast, it shall save his default; but if the pro- 
tection be disallowed, either for variance, or that it lay not in the 
action, or the like, there it shall turne to a default. 


81 1.6.10. 37.6.4. 29H61. 356.58. 42.3.8.16. 482.38 7IL 48. 144. 4. 28, 


[m] If a man hath a protection, and notwithstanding plead a plea, 
yet at another day of continuance after that a protection may be 
cast; sqat a day after an exigent ; but after appearance he cannot 
cast a protection in that terme, untill a new continuance be taken. 

{x] Thirdly, no protection, either frofecture or morature, shall 
indure longer than a yeare and a day next after the fesfe or date of 
it. And so it is of an casofgne de service le roy. If a protection bear 
teste 7. die Januari, and have allowance fro uno anno, the re-sum- 
mons, re-attachment, or regarnishment, may be sued 8. Januari 
the next yeare; and yet that is the last day of the yeare. 

And where Britton, treating of an essaigne beyond the Grecian 
sea, in a pilgrimage, &c. saith thus, [0] aecun gent nequident se fur- 
chasent nos letiers de frrotection patents durable a un an, oua 2 ou 
a3 ans, et jalameyns font attorneys generals, aust fer nos letters 
fratents: et ceux font bien et sagement, car nul grand scignior, ne 
chivalier denostre realme,ne doit prendcr chemyn sauns nostre conge, 
car iseint foct le realme remainer disgarny de fort gente. 

Three things are hereupon to be observed. First, that this was 
a protection of grace, whereof more shall be said hereafter. Se- 
condly, that it was for the safetie of the great men of the realme, 
and that they should make general] attornies, so as no actions or 
suits should be thereby staid. Thirdly (by the way), that great 
men could not passe out of the realme without the king’s licence. 
[A] A protection granted to one, &c. untill he be returned from 
Scotland, was disallowed for the incertaintie of the time. 

(7] To the fourth, the protection, as well murature as profecture, 
must be regularly to some place out of the realme of Eng/and, and 
that must be to some certaine place,as sufier ealud custodid Calicie, 
Eg'c. and not to Carlisle or Wales, which are within the realme, or to 
the like. But it may be to Jre/and or Scotland, because they are dis- 
tinct kingdomes ; or to Calice, Aquitaine, or the like. But a pro- 
tection guta moratur sufier altum mare, will not serve, not onely be- 
cause (as some thinke) that mare non moratur, but for the incer- 
taintie of the place, and for that a great part of the sea is within the 
realme of England. 


[r] To the fifth, in some actions protections shall not be allowed 
by the common law; and in some actions they are ousted by act of 
parliament. Actions at the common law, as all actions [ 131 
that touche the crowne, as appeales of felony, and appeales ° a. ] 
of mayhem. [+] So where the king is sole partie, no protection is 
to be allowed; in like manner in a decies tgnium, where the king 
and the subject are plaintifes; but, in late acts of parliament, pro- 

tections 
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tections in personal actions are expressly ousted. A protection may 
be cast against the queene the consort of the king. 

- ff] Ina writ of dower unde nihil habet, no protection is allowable, 
because the demandant hath nothing to live upon. Otherwise it is 
in a writ of right of dower. Likewise in a guare impedit, or assise 
of darreine presentment, a protection lieth not, for the imminent 
danger of the laps. Neither lieth a protection in assise of novel dis- 
scisin; because it is festinum remedium, to restore the disseisee to his 
freehold, whereof he is wrongfully and without judgement disseised. 
{u] In a quare non admisit, a protection is not allowable, because it 
is grounded upon the guare imfedif ; and the like in a certificate 
upon an assise for the like reason; ef sic de similibus. A protection 
guia profecturue is not allowable (as hath beene said) in any action 
commenced before the date of the protection, unlesse it be in a voy- 
age royall. [w] An infant’ is vouched, and at the fluries venire 
Jfacias, a protection was cast for the infant ; and disallowed, because 
his age must be adjudged by the inspection of the court. 

[x] By act of parliament no protection shall be allowed in an 
attaint (but at the common law a protection for one of the petite 
jury had put the plea without day for all); nor in an action against 
a gaoler for an escape; nor for victuals taken or bought upon the 
voyage or service: nor in pleas of trespasse, or other contract made 
or perpetrated after the date of the same protection. 

[y] In a writ of error brought by an infant upon a fine levied, the 
plaintife sued a scire facias against the conusee, for whom a protec- 
tion was cast, and the court examined the age of the plaintife, and 
by inspection adjudged him within age, and recorded the same, and 
then allowed the protection; and this can be no mischiefe to the 
plaintife ; whereupon it followeth, that albeit the plaintife dyeth 
afterwards before the fine be reversed, yet, after his age adjudged 
and recorded, his heire shall in that case reverse the fine for the 
nonage of his ancestor. [a And so it was resolved in the case of 
Kekewiche (1) in a writ of error brought by him, by the opinion of 
the whole court of the king’s bench. Otherwise it is if the plaintife 
dyeth before his age inspected. 

{6} Note, in judiciall writs which are in nature of actions, where 
the partie hath day to appeare and plead, there a protection doth 
lie; as in writs of ecfre facias upon recoveries, fines, judgements, 
&c. Albeit by the statute of W. 2. essoignes and other delays bee 
ousted in writs of scire facias, yet a protection doth lie in the same. 
So it is in a guid juris clamat, and the like. But in writs of execu- 
tion, as habere facias a isinam, elegit,execution upon a statute, cafiias 
ad satisfacicndum, ficri faciae, and the like, there no protection can 
bee cast for the defendant; because he hath no day in court, and 
the protection extendeth onely ad filacita et querelas, and must 
be allowed by the court, which cannot bee but upon a day of 
appearance. 

[ce] In a writ of disceit brought against him that obtained and 
cast a protection upon an untrue surmise in delay of the plaintife, 
that protection is allowable. In an action brought upon the statute 
of labourers a protection doth lie, ez sic de similibus. 

To 
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(2) The sense requires thirdly here; and 
that, where thirdly is, it should be fourthly. 
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[d] To the sixth, no writ of pretection can be allowed, unlesse it 
be under the great seale [*] and it is directed generally. 

[-] To the seventh, the courts of justice, where the protection is 
cast, are to allow or disallow of the same, bee they courts of 
record or.not of record, and not the sherife, or any other officer or 
minister. 

[f] To the eighth, the protection may be cast, either by any 
stranger, or by the partie himselfe. An infant feme-covert, a 
monke, or any other, may cast a protection for the tenant or de- 
fendant. And this difference there is when a stranger casteth 
it, and when the tenant or defendant casteth it himselfe ; [ g] for 
the defendant or tenant casting it, he must shew cause wherefore 
he ought to take advantage of the protection ; but an estranger neede 
not shew any cause, but that the tenant or defendant is here by 
protection. 

[4] As tothe ninth, a protection may be avoyded three manner 
of wayes. First, upon the casting of it before it be allowed. 
Secondly, by repeale thereof after it be allowed. (2) By disallow- 
ing of it many wayes ; as for that it lieth not in that action, or that 
he hath no day to cast it, or for materiall variance betweene the 
protection and the record, or that itis not under the great seule, or 
the like. [#] Thirdly, after it be allowed, by Innotescimus ; as if 
any tarry in the country without going to the service for which he 
was retained over a convenient time after that he had any protec- 
ticn, or repaire from the same service upon information thereof to 
the lord chancellor, he shall repeale the protection in that case by 
an Junot: sctmus. But a protection shall not be avoyded by an aver- 
ment of the partie in that case, because the record of the protection 
must be avoyded by matter of as high nature. 

[4] There is a clause in the protection to this effect: {ræ- [ 131.b ] 
sentibus miiimè valituris, si contingat ifieum, Sc. à cus- o_o 
todta castri frædicti recedere.’ Or, sé contingat iter jllud non arri- 
here, vel infra tllum terminum à f:artibus tranemarinis redire. 
Whereupon there be two conclusions to bee observed. 

First, that though the protection be allowed by the court for a 
yeare, yet if it be repealed by an Znnstescimus, that the re-sommons 
or re-attachment shall be granted upen the repeale within the 
yeare ; for the protection that was allowed had the said clause in 
it. And of that opinion be our later bovkes; and the repeale by 
Innotescimus should serve for little purpose, if the law should not 
be taken so, . 

Secondly, that albeit he that had the protection, either morgiure 
or firefecturé, returne into A7giland, and haply be arrested and in 
prison, yet, if he came over to provide munition, habiliments of 
warre, victuals, or other necessaries, it is no breach of the said 
conditional clause, nor against the act of 13 Richard 2. cap. 16. for 
that in judgement of Jaw comming for such things as are of necessity 
for the maintenance of the warre, morutur according to the inten- 
tion of the protection and statute aforesaid. And thus much of the two 
first protections, cum clausulé vèlumus, profecture and moraturæe. 

[{] As to the third protection cum clausulé volumue, the king by 
his prerogative regularly is tobe preferred in payment of his duty 

or 


we have given it. 


But the print m the former editions is # 
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or debt by his debtor before any subject, althongh the king’s debt 
or duty be the latter; and the reason hereof is, for that thesaurus 
regis est fundamentum bell, et firmamentum fiacis. (1) And there- 
upen the law gave the king remedy by writ of protection to pro- 
tect his debtor, that he should not be sued or attached untill hee paid 
the king’s debt. But hereof grew some inconvenience, for to delay 
other men of their suits, the king’s debts were the more slowly paid. 
And for remedie thereof [m] it is enacted by the statute of 25 Æ. 3. 
that the other creditors may have their actions against the king’s 
debtor, anid proceed to judgement, but not to execution, unlesse he 
will take upon him to pay the king’s debt, and then he shall have 
execution against the king’s debtor for both the two debts. 

This kind of protection hath (as it appeareth) no certaine time li- 
mited im it. But in some cases the subject shall be satisfied before 
the king; [#7] for regularly whensoever the king is intitléd te any 
fine or duty by the suit of the party, the party shall be first satisfied, 
as in a decies tantum. And so if in an action of debt the defendant 
denie his deed, and it is found against him, he shall pay a fine to the 
king, but the plaintife shall be first satisfied ; and so in all other like 
cases. And so it is in bills preferred by subjects in the star-cham- 
ber, there costs and dammages (if any be) shall be answered before 
the king’s fine, as it is daily in experience. 

The fourth protection cum clausulé volumus is, when a man sent* 
into the king’s service beyond sea is imprisoned there, 80 as neither 
protection hrefectura or moraturæ will serve him; and this hath no 
certaine time limited in it; [o] whereof you shall reade at large in 
the Register, and F. N. B. : 

CL] Now we are at length came to protections cum n clausulé no- 
lumus ; all which, saving one, are of grace, and, as hath beene said, 
are implyed under the generall protection; for, as Fitzherbert saith, 
every loyall subject is in the king’s protection. Of these protections 
of grace, you shall not read much in our yeare bookes, because they 
stayed no actions or suites. [g] Of the divers formes of these you 
shall reade at large in the Register, and F. N. B. which were too 
long and needlesse to be here recited. 

The protection cum clausuld nolumue, that is of right, is, that 
every spirituall person may sue a protection for him and his goods, 
and for the fermors of their lands and their goods, that they shall 
not be taken by the king’s purveyor, nor their carriages or chattels 
taken by other ministers of the king, which writ doth recite the 
statute of 14 £. 3. 

Of these protections I cannot say any thing of mine owne expe- 
rience; for albeit queene Ælizabeth maintamed many warres, yet 
she granted few or no protections; and her reason was, that he was 
no fit subject to be imployed in her service that was subject to other 
mens actions, lest she might be thought to delay justice (2). 


(1) See ante 30. b. (2) [See Note 206.] 
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E 5. est, un home que est enter et 

professe en religion. Si tiel suist 
un action, le tenant ou defendant poit 
monstrer, que tiel est enter en religion 
en tiel lieu, en Vorder de Saint Benet, 
et la est moigne professe, ou an Vorder 
des friers, preachers ou minors, et la 
est frere professe, et issint des auters 
orders de religion, &c. et demaundera 
judgement s’il serra respondue. Et 
la cause est; pur ceo que quant un 
home entra en religion, el est professe, 
‘il est mort en ley, el son fits, ou auter 
cousin maintenant luy enheritera, 
auxy bien sicome il fuit mort en fait. 
Et quant ilentra en religion, tl poit 
faire son testament, et ses executors ; 
les queux executors averont unaction 
de det due a luy devant Ventre en re- 
ligion, ow auter action que executors 
poient aver, sicome il fut mort en 
Sait. Et s'il ne fait ses executors 
quant il entra en religion, donques 
Vordinarie poit committer Vadminis- 
tration de ses biens a auters homes, 
sicome il fuit mort en fait. 


] Bract. hb. 5. 


« ER NTRE et professe en religion.” [a] It is to be ob- 


served, that a man doth enter into religion at his 

M first comming, and liveth under obedience; but hee is not pro- 

fessed, till a yeare be past, or some time of probation. And 

he is said to be professed, when he hath taken the habit of religion, 

and vowed three things, obedience, wilfull poverty, and perpetual 
chastity. And therefore our author saith here, exter et frrefesse. 


HE fifth is, where a man is 

entred and professed in religion. 
If such a one sue an action, the te- 
nant or defendant may shew, that 
such a one is entred into religion in 
such a place, into the order of Saint 
Benet, and is there a monke pro- 
fessed, or into the order of friers, 
minors or preachers, and is there a 
brother professed, and so of other 
orders of religion, &c. and aske 
judgement if he shall be answered. 
And the cause is this; that when a 
man entreth into religion, and is 
professed, he is dead in the law, and 
his sonne, or next cousin incontinent 
shall inherit him,. as well as though 
he were dead indeed. And when he 
entreth into religion, he may make 
his testament, and his executors ; 
and they may have an action of debt 
due to him before his entry into re- 
ligion, or any other action that exe- 
eutors may have, as if he were dead 
indeed. And if that he make no 
executours when he entreth into re- 
ligion, then the ordinary may com- 
mit the administration of his goods to 
others, us if he were dead indeed. 


[132. a.] 


“En Corder des freres, preachers ou [6] minors.” It appeareth in 
our bookes, that of friers there were foure orders, viz. minors, au- 
gustins, preachers, and carmelites; and the franciscani, cafuchini, 


and obse#vantes, are included under the title of minors; and they 
were called observants, because they bee not conventuall or joyned 


together in a brotherhood, but live separately, and bind themselves 
to observe more strictly the rites of their order. [c] Cam quis semel 


ee religioni contulerit, renunctat omnibus que seculi sunt, habité dis-— 
tinctione, utrim habitum firobationis susceferit, vel habitum firo- 


Jessionis. 


“Ilest mort en iey.” 


Civiliter mortuus, or mortuus seculo. 


[a] There is a death in deede, and there is a civill death, or a 


death 
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death in law, more crvilis and mors naturalis, as here it appeareth; Prtyrr oa. 200s 
and therefore to oust all scruples, leases for life are ever made dur- Feta, ib. 6. 
ing the naturall life, &c. (1) If the father enter into religion, then “™“* 

shall his sonne and heire have an assise of mordancester, and the 

writ shall say, (e] Si W. pater, &c. die quo obiit habitum religionis [e) F. N. B.196. 
assumpstt, in quo habitu firofessue fuit, ut dicitur. res 


132. b. ‘ Auxibien come il fuit mort en fait” But yet tothree 
[ Ju purposes, profession, that is, the civill death, hath not the 
effect of a naturall death. 

First, this civill death shall never derogate from his owne grant, 
nor be any mean to avoid it. And therefore if tenant in taile mak- 
eth a feoffment in fee, and entreth into religion, his issue shall 
have no formedon during his life ; because that should be in deroga- ©: ™ B. 213. AJ 
tion of his own grant, and be a meane to avoyd the same. . 

[f] Secondly, it shall never give her availe, without whose 133 E. 1. 
consent he could not have entred into religion, and therefore his 3; ES. Col 
wife after his civill death shall not be indowed, untill his naturall hasten 39. 
death. But if the wife, after her husband hath entred into reli- Entre Conge en 
gion, alien the land which is her owne right, and after her hus- ?1E 414 
band is deraigned, the husband may enter and avoid the aliena- 
tion. 

Thirdly, it shall not worke any wrong or prejudice to a stranger 
that hath a former right ; and therefore if the disseisor entreth into 
religion, and is professed, so as the land descends to the heire, yet 
this descent shall not tolle the entrie of the disseisee. 

[g] A woman cannot be professed a nunne during the life of EAS 2 
her husband. But some do hold a diversitie [4] that ante carnalem , 
cofiulam, the husband or wife may enter into religion without any 
consent, but fost carnalem cofiulam neither of them can without 
consent of the other. ; 

{é] But if a man holdeth lands by knights service, and is pro- Est Ee s. 
fessed in religion, his heire within age, he shall be in ward. [&] If I GE z 3. 
be disseised, and my brother releaseth with warranty, and is professed 71. 
in religion, and the warranty descendeth upon me, this warrantie of Warranty, 
shall binde me ; because I am his heire, and such inheritance as my 
brother had shall descend upon me. 

[/] And if one joyntenant be professed in religion, the land shall (1318: 
survive to the other. If a man ar woman be professed in religion (Post. 181. b.) 
in Normandie, or in anie other foraine part, such a profession shall 
not disable them to bring any action in England, because it wanteth 
triall; but they must be professed in some house of religion within 
this realme, for that may be tried by the certificate of the ordina- 
rie, so as of foraigne professions the common law taketh no know- 
ledge (1). [m] And yet in some case one that is professed in reli- {m]1¢ &3. sin 
gion within the realme shall have an action: as if he be made an tons. 
executor, or if he be an administrator, he shall maintaine an action, ‘5.7.25 
not in his owne right, but in right of the dead. SH 6, 24. 

[x] If a monke be made a bishop, or a parson, or a vicar, he Wa tiny ° 
shall have an action concerning his bishopricke, parsonage, or vi- 148.8. 16, 
carage, et sic de similibus. 


And 
(1) (See Note 207.] arguments in the case of Thornby and Fleet- 
, weed, 1.Stra. 347. Com. 207. 10. Mod. 115. 


(132. b.] 356. 406. 
(1) See ante 3. b. n. 7. to which add the 


.. 
Q° 
D 
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(13H07. {o] And if a monke be farmer of the kinge, yeelding a rent, 


TE 45. he shall have an action concerning that farme. And albeit Litrle- 
py pre ton speaketh generally of one that is professed in religion, yet must 
Vi 10.& Nem it not be undérstood of the soveraigne or head of the religious 
DES house, as of the abbot, prior, or the like; [*] for albeit they be 
Cr] rect. fo professed in religion, yet by the policie of the law, they are per- 
Mir. e. 3. seet.14 sons able to purchase, and to implead and to be impleaded, to 
+ + 57. sue and to be sued, for any thing that concernes the house of reli- 
Vid. Soe 296. gion ; for otherwise the house might be prejudiced, and other men 


also of their lawful actions. And this is the ancient law of Eng- 
(p] Mix. ubisupra. and, as it appeareth in these words, [fi] des biens des gente de re- 
ligion atpent l'action al chiefe en son nosme fur luy et son covens. 

But what if a monke, &c. were beaten, wounded, or imprisoned, &c. 

28. Ass. 87. doth the law give no remedie therefore? Yes, verily; [g] for in that 


sess case the abbot and the monke shall joyne in an action against the 
ae wrong doer; and if the writ be ad damnum ifrsius firioris, the writ 
Benet.L 8.418 is good; and if it be ad damnum ifisorum, it is good also. Also if a 
murs monke be by conspiracie falsely and maliciously indicted of felony 
RER and robberie, and afterwards is lawfully acquitted, his soveraigne 
ES. 34. be and he shall joyne in a writ of conspiracie and the like. And 


where Littleton speaketh of a man that is professed in religion, the 

same law is of a nunne, sanctimonialis, mutatis mutandis. | 

Hs [r] A wife is disabled to sue without her husband, as much as 

a monke is without his sovereign; and yet we read in books that 

in some cases a wife hath had abilitie to sue and be sued without 

j2H.42£%.e her husband: [+] for the wife of sir Robert Belknap, one of the 

eee 140, 
1. 


nb 
» 
P 


"70606. O51. justices of the court of common pleas, who was exiled or ba- 
Rep. 0.)  nished beyond sea, did sue a writ in her owne name, without her 
husband, he being alive ; whereof one said, ecce modo mirum, quod 
Samina fert breve regis,non nominando virum conjunctum robore legis. 
(4) 10 B.S. 63 {¢) King Edward the third brought a guare impedit against the 
lady of Âaitravers ; and she pleaded that she was covert of ba- 
ron; whereunto it was replyed for the king, that her husband the 
lord Maltravers was put in exile for a certaine cause; and she was 
ruled to answer. 
[u) 1.41. b [u] King Henrie the fourth brought a writ of ward against Si- 
'  §el B. who pleaded, that shee was covert baron, &c. whereunto it 
was replied for the king, that her husband for a crime that he had . 
committed against the king and the peeres, was relegate or exiled 
into Gascoigne, there toremaine untill he obtained the king’s grace: 
and Gascoigne chiefe justice, ex assensu sociorum, awarded that she 
should answer. ‘ 
Sir Zho. Egerton, lord chancellor, in his argument which he pub- 
lished apart by himselfein Calvin’s case de fiost natisdemand- 133 
ed what former president there was for the warrant of theL ° a.] 
PL in Parlier, lady Belknaf’s case in 2 H. 4. 7. (1) which occasioned me to search, 
and upon search J found, that the like judgment had bin given be- 
fore at the parliament holden in@ rast. Hpifh. an. 19 Edw. 1. where 
the case was, that Thomas of Weyland being abjured the realme for 
felony in the yeare before, Margerie de Mose his wife, and Richard 
sonne of the said Tomas, exhibited their petition of right unto the 
parliament, for the manor of Soddir, wherein her husband had but 
an estate for life joyntly with her, and the inheritance in Richard 
the son by fine. The earle of Gloucester, lord of the fee, (who 
claiming 


(1) See Zllesm. Argum. in the case of the pest nati 56. 
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Claiming the land by eachent, bad taken the possession thereof) al- 
ledged, gudd non fuit juri consonum, gudd aliqua feminuintraret in 
aliquas terras vivente marito euo,coqguédprefatus Thomas abjuravit 
regnum, et adhuc vivit ; et asserit idem comes nungham hujuemodi 
casum accidisse, et inde petit fost muttas allegatiomes, quûd foesit 
fredictum manerium tenere ut eachactam euam. Super quo fer 
ifisum dominumregem preceftum fuit, quûd tam. justic’ sui de utro- 
gue banco quam ceteri de regno sud, 1am mililes quam servientes in 
legibus et consuetudinibue Anglie experti, mandarentur, quod 
essent coram rege et cjus constlio, 'c. ad certtorandum ifisum, re- 
gem, qualiter et guomodo in casu isto fuertt hrocedendum, et qualiter 
temporibus firæteritis et antecessorum suorum in casibus consimili- 
bus fieri consuevit, et interim scrutantur recorda de consimilibus ; 
ubi recifantur duo vel tres consimiles casus. Et quia, licèt frite 
non videbatur aliquibus juri consonum futsse, quôd uxor in vitd 
virt secundumsanctam ecclesiam, gualiter cunque deliquisset quoad 
Jorum regium, non fiosset nec deberet à viro suo seharari, et sic 
quicquid foret in fiossessionr uroris converteretur in fotestatem 
viri sui, et hoc manifesté imminueret contra consuetudinem regni; 
et etiam quia qui/am dubitañant, quid de fiossessionibus et bonie 
uxoris vir fosstt aiiquallter sustentari: tamen coram consilio 
domini regis, vocatie thesaurar’ et baronibus et justiciariis de 
utrogue banco, concordatum est, quod firedicta Margeria 
rehabeat taiem seisinam, &'c. secundum fiurfiortum finis pre- 
dict.&%c. (2) Patet ctiam consimile exemplum tempore Henrici 
fratris regis. I have cited this solemne resolution the more at 
large, because there may be many excellent things to be ob- 
served in it: so as by that which hath beene said, it plainly ap- 
. peareth, that this opinion concerning the hability of the wife of a 
man abjured or banished, was not first hatched by the judges in 
Henry the fourth’s time. And here is to be observed, that an ab- 
juration, that is, a deportation for ever into a forreine land, like to 
profession, (whereof our author speaketh here) is a civill death; and 
that is the reason that the wife may bring an action, or may be im- 
pleaded during the natural life of her husband. And so it is, if by 
act of parliament the husband bee attainted of treason or felony, 
and saving his life, is banished for ever, as Belknap, &c. was, this is 
a civill death, and the wife may sue as a feme sole. And hereby 
"you may understand your bookes, which treat of this matter. But 
if the husband, by act of parliament, have judgement to be exiled but 
for a time, which some call a relegation, that is, nocivill death, (3). 
And in 8 £. 2. an abjuration is called a divorce betweene the 
husband and wife. Sed ofius est interprete ; for by law no subject can 
be exiled or banished his country, whereby he shall ferdere fatriam, 
but by authority of parliament, or in case of abjuration, and that 
must be upon an ordinary proceeding in law, as it was in this case 
of Weyland. a 

Another example we have in our bookes to this effect. If the 
husband had aliened the land of his wife, and after had committed 
felony and beene abjured the realme, the wife shall have a cui in 
vita in his life-time, agreeable with the said resolution in parlia- 
ment, for that the abjuration was a civill death (4). 

See in the Repisfer, a woman was banished out of the tqwne of 
Calice for adultery, by the law or custome of that place, and there 
appeareth charta fardonationie frro muliere bannitd. Sed nos 
non habemes talem consuetudinem. But 

u 
2) [See Note 208. (4) [See Note 210.] 
3) Fee Note 209. 


Sect, 200. 


Note the 
triall of difficult 
matters in law. 


The great autho- 
rity of judicial ree 
cords and prece- 
dents. 


A solemn resolu 
tion of the law in 
this poins. 


(3 Inst. 317.) 
8 EL. Cor 


Regist. fol. Siz b. 
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{a] But by the common law, the wife of the king of England 
is an exempt person from the king, and is capable of lands or te- 
nements of the gift of the king, as no other feme covert is, and 


10 E. 3. 26. by may sue and be sued without the king; for the wisdome of the 
ee common law would not have the king (whose continuall care and 
a3 ES aL study is for the publike, ef circa ardua regni ) to be troubled and dis- 
49 Ase. 8. quieted for such private and petty causes: so as the wife of the 
11H: & 67. king of England is of ability and capacity to grant and to take, to 
Voucher 110. sue and be sued as a feme sole by the common law. 
TES. ‘Guar. imp. 146. $1.7.14 19H.6.3. 38 H.6.13 77.79 26110 Adley File 5.3. en. 
63. in Fine. PL 231. Stanf. Prer. 10. b. (Ante 3. a.) 
(0) 18 E 3. 2. [6] And such a queene hath many prerogatives; as, she shall 
Brief 916. find no pledges, for such is her dignity, as she shall not be amerced. 
¥.N. B. 1018. The queene nor the king’s sonne are restrained by the statute of 
1 H. 4. cap. 6. concerning grants by the king. 
{c] 16 E. 3. ss (c] In a guare impedit brought by her, some say, that plenarty is 
$a E.3. 35. 75. . . 
no plea, no more than in the case of the king. 
se $3 E. 3. [d] If any bailife of the queene’s bring an action concerning the 
9 E. 3. 35. 


(c) F.. N. B. 255. A. 
A 


U/]F. ¥. B. 1.¥, 


{n) PL Com. 
290, 281. Greis- 
brooke’s case. 


hundred, he shall say, é contemptum domint regis et regina. [1 83. b ] 

The queen shall pay notolle. —_— 

[e] If the tenant of the queene alien a certaine part of his te- 
nancie to one, and another part to another, the queene may distraine 
in any one part for the whole, as the king may doe; but other 
lords shall distraine but for the rate; and therefore where the 
queene so distraineth, there lyeth a writ de oncrando fro raté for- 
tione. [/f] The writ of right shall not be directed to the queene 
no more than to the king, but to her bailife. Otherwise it is when 
any other is lord. 

[g] In case of aide prier of the queene, it is domina regina in- 
consulta, and the cause of the aide prier shall not be counterpleaded 
no more than in the king’s case. And see where the aide shall 
be granted of the king and queene, and where of the queene onely, 
and she of the king. [A] But a protection shall be allowed 
against the queene, but not against the king. Neither shall the 
queene be sued by petition, but by a frecife. [ri] The queene is 
not bound by the statute of Marlebridge for driving a distresse into 
another county. 

(k] If any doe compasse the death of the queene, and declare 
it by any overt fact, the very intent is treason, as in the case of the 
king. 
[4] No man may marry the queene dowager without the king’s 
licence. (1) But let us now returne to Littleton. 


“ Il poet faire son testament et ses executore, tc.” [m] If A. be 
bound to the abbot of D. 4. is professed a monke in the same 
abby, and after is made abbot thereof, he shall have an action of 
debt against his owne executors. 


“ Dongues ordinary poet committer administration, &%c. sicome il 
Juit en mort fait.” [n] Note the statute of 31 Æ. 3. ca. 11. that 
giveth actions to the administrators, speaketh of a man that dies 


intestate, which by the authority of Littleton extendeth as well to 
a civill death as to a naturall. 


(1) [See Note 211.] 


| 
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E 6. est, lou wn home est excom- 

menge per la ley de saint esglise, 
et il suist un action reall ou personal 
le tenant ou defendant poit pleder, que 
celuy, que suist, est excom et de 
ceo covient monstrer lettre de Vevesque 
south son seale, tesmoignant l’excom- 
mengement, ct demaundera judge- 
ment, s’il serra respondue, &c. Mes 
en cest cas, sile demandant ou plain- 
tife ceo ne poit dedire, le breve n’aba- 
tera my, mes le judgement serra, que 
le tenant ou defendant alera quite 
sans jour, pur ceo, que quant le de- 
mandant ou plaintife ad purchase les 
letters de absolution, ct ceux sont 
monstres a le court, il poit aver un 
resommons, ou reattachment, sur son 
original, solonque la nature de son 
bricfe. Mes en les auters 5. cases le 
briefeabatera, Sc. si lematter monstre 
ne port estre dedit. 


“ XCOMMENGE, excommunicatus, excommunicatio.” 
Sicut guise fioterit habere lepram in corpore, ita et in animd. 
Excommunicatointerdicitur omnis actus legitimus,ita quôd agere non 
protest, nec aliquem convenire, licèt ifise ab aliis fiossit conventiri. 
Excommunicatio est nihil aliud quèm censura à canone vel judice 
ecclesiastico prolata et inflicta, privans legitimä communione sacra- !L 


HE sixth is, where a manis 

excommunicated by the law of 
holy church, and he sueth an action 
reall or personall, the tenant or de- 
fendant may pleade, that he, that 
sueth is excommunicated, and of this 
it behoves him to shew the bishop’s : 
letters under his seale, witnessing 
the excommunication, and aske 
judgement, if he shall be answered, 
&e. But in this case, if the de- 
mandant or plaintife cannot deny 
it, the writ shall not abate, but the 
judgment shall be, that the tenant - 
or defendant shall go quit without : 
day, for this, that when the de- 
mandant or plaintife hath purchased 
his letters of absolution, and shewed 
them to the court, he may have a 
resummons, or a reattachment, upon 
his originall, after the nature of his 
writ. But in the other five cases 
the writ shallabate, &c. ifthe matter 
shewed may not be gainsaid. 


[a] [a Bracton, bb. 


(FN. B. 62. 
Doctr. Pine. 8.) 
©] F.N. B.64F.) 


mentorum, et quandoque hominum. [*] It is divided into the greater 


and the lesser. 


Minor est, fier quam quis à sacramentorum par tici- 


patione conscientid vel sententiad arceatur. Major est,que,non solum 
à sacramentorum, verim etiam fidelium communione excludit, et ab 
omni actu legitimo seharat et dividit. But either of them both disableth 


the party. [6] Cum ercommunicato, autem, nec orare nec loqui, nec 
fialam, nec abeconditè, nec vesci licet, excehtis quibusdam fersonis. 

C 134. a ] But every excommunication disableth not the party. [c] If « 
* “*J bailifes and.commons, or any other corporation aggregate $! 


of many, bring an action, excommengement in the bailifes shall not 


disable them, for that they sue and answer by attorney. 


Otherwise 


it is of a sole corporation. But if executors or administrators be 
excommunicated, they may be disabled; because they, which 
converse with a person excommunicate, are excommunicate also. 


{d] If a bishop be defendant, an excommunication by the same c 

bishop against the plaintife shall not disable him, and it shall bein- € 

tended for the same cause, if another be not shewed. SE. 
9 
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“ Lettre del evesque south son seale.” [e] None can certifie ex- 
commengement but only the bishop, unlesse the bishop be beyond 
sca or in remotis; or one that hath ordinary jurisdiction, and is im- 
mediate officer to the kjing’s courts, as the archdeacon of Richmond, 
or the dean and chapter jn time of vacation. [/] But in ancient 
time every officiall or commissary might testify excommengement 
in the king’s court; and for the mischiefe that ensded thereupon, it 
was ordained by parliament, that none should testifie excommenge- 
ment but the bishop only. 

[g} lf a bishop certifie that another bishop hath certified him, 
that the partie which is his diocesan is.excommunicated, this, certi- 
ficat upon another’s report is not sufficient. [4] If the bishop of 
Rome, or any other having foraigne authority, doth excommunicate 
any subject of this realm, and certifieth 0 much under his seale of 
lead, this shall not disable the party; for the common law disallowes 
all acts done in disability of any subject of this realm by any for- 
faine power out of the realme, as things not authentique, whereof 
the judges should give allowance. a If the bishop certifieth the 
excommunication under seal, albeit he dyeth, yet the certificate 
shall serve. [4] SX quis innodatus fuerit fier excommunicationes 
diversas fro dtverate delictis, et profert kteraa absolutionds de und 
sententid, non eritabeolutus, quousyue de omnibus altis absolvatur. 


“ Evesque.” Efiscofiua, a bishop, is regularly. the king’s imme- 
diate officer to the king’s court of justice in causes ecclesiastical, 
and all the bishoprickes in England are of the king’s foundation, 
and the king is patron of them all; [/] and at the fest they were 
donative, and so it appeares by our bookes, and by acts of parlia- 
ment, and by history, and that was fer traditionem annuli © frastor- 
alie bacwé, i. e. the crosier (1). And king Henry the first, being 
persuaded by the bishop of Rome to make them elective by their 
chapter or covent, refused it (2). [#} But king John by his char- 
ter acknowledging the custome and right of the crôwne in former 
times, yet granted de communi consensu baronum, that they should 
bee eligible, which after was confirmed by divers acts of parliament. 
And afterward the manner and order, as well of election of arch- 
bishops and bishops, as of the confirmation of the election and con- 
secration, is (n ] enacted and expressed in the statute of 25 H. 8. 
But by the statutes of 31 A. 8. and 1 £. 6. (3) they were made 
donative by the king’s letters patents, both which statutes are re- 
pealed (4), and the statute of 25 #H.' 8. doth yet remaine in full 
force and effect (5). 

And where Littleton saith, that the bishop under his seale must 
testifie, &c. it is to be knowne, [o] that none but the king's courts 
of record, as the court of common pleas, the king’s bench, justices 
of gaole delivery, and the like, can write to the bishop to certifie 
bastardy, mulierty, loyalty of matrimony, and the like ecclesiastical 
matters; for it is a rule in law,-that none but the king can write to 
the bishop to certifie; and therefore no inferiour court, as London, 
Norwich, Yorke, or any other incorporation, can write to the bishop, 
but [/:] in those cases the plea must be removed into the court of 

common 


(1) [See Note 212.] (4) 
(2) [See Note 313.] (5) 
(3) [See Note 314.) 


Note Eta 
See Note 216. 
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common pleas, and that court must write to the bishop, and then 
remand the record againe. And this was done in respect of the ho- 
nor and reverence which the law gave to the bishop, being an eccle- 

134.b siasticall judge, and a lord of parliament by reason of the 
[ ° J baronie which every bishop hath. (1) And this was the 
reason [a] a guare émfiedét did not lye of a church in Wüles in the 
‘county next adjoyning, for that the lordship’s marchers could not 
write to the bishop: [6] neither shall conusance be granted in a 
quare imfedit, because the inferior court cannot write to the bishop. 
And herewith agreeth antiquitie. [c] Midlue alius preter regem 
hotest chiscoho demandare inquisitionem faciendam. [d] And ano- 
ther speaking of loyaltie of marriage, nec aliue quèm rex super hoc 
demandaret efiscofio, gudd inde inquireret. Episcofus alterius 
mandatum, quam regis, non tenctur obtemperare. And therewith 
agreeth Brition also. 


“ Le briefe n'abatera, &c.” Abater isa French word, and sig- 
nifieth destruere, or frroeternere, to destroy or prostrate. And 
abatement de bricfe is a prostration or overthrowing of the writ. 


[*] “ Alera quite sauns jour, tc.” Thatis, to goe quiet without 
any Continuance to any certaine day ; and therefore the defendant is 
not bound to any certaine attendance, untill the party purchaseth 
his letters of absolution, and the reattachment or resummons bee 
sued, the entry of which award is, Ideo loquela predicta remancat 
eine die quousque, We. 


“ Jour.” Dies, [ein legall understanding is the day of appear- 
ance of the parties, or continuance of the plea. And you shall un- 
derstand, that first in reall actions there are dies communes, com- 
mon dayes, whereof you shall reade in divers ancient statutes. 

[7] Also in all summons upon the originall there must be fifteene 
dayes after the sommons before the appearance. [g] But if the 
originall be returned tarde, and sommons alias goeth forth, there 
must be nine returnes between the feste and the returne. And so 
in other judicial! processe in reall actions, saving if conusans be de- 
. manded to be holden within his mannor, there processe shall be 
awarded from three weekes to three weekes. 

And before the statute of articuli eufier chartas, in all sommons 
and attachments in plea of land there shall be contained the terme 
of fifteene days. [7] And it appeareth as well by the statute as by 
the ancient authors of the law, who wrote before the statute, that 
this was the ancient common law ; and the reason of these long 
dayes given in reall actions was the recovery being so dangerous, 
that the tenant might the better provide him both of answer and of 
proofes. [*] But by consent they may take other than common 
dayes. 

And it is not amisse to note what the ancient law was in proceeding 
against a man for his life. And therefore heare what Britton saith: 
Sur le presentment de cest felony (under which he includeth also 
treason) voilons nous (for he wrote in the king’s name) que trestoue 
ceux, que ent serr’ endites, face le viscont hastiment prender, et safe- 
shent lour corfis en frrison garder, el que uz sont menes devant nous, 
. ou devant noe justices 5 ct flur ceo que nulluy ne soit disgarnis 


_— , dé 
(1) [See Note 7. 
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de lour fesfons, voilone que ceux, que issint soient frise, que tiz 
eyni temps de purveyer lour resñons 15 jour au meyne ellx le prient, 
ras in et en dementiers soient safement gardes. [r] Vide Mortescue of this 
ie, Matter. And see the Mirror, that in some cases the party convicted 
an on Sat had forty dayes, or at least thirty dayes to shew some matter to dis- 
ben turbe (that is, to arrest) jndgement, which now I know is gone f# 
mers. desuctudinem, and great expedition is now made in pleas of the 
crowne concerning the life of man. Sed de morte hominte nulia cet 
cunefatio longa. — 

1 & Ge ns, fz) And the use of the king’s bench at this day is, that if the of- 
(3. Ist. 508); fence be committed in another county than where the bench sits, 
and the inditement be removed by cerssoraré, there must be fifteene 
dayes betweene every processe and the returne thereof ; but if it 
be committed in the same county where the bench sit, they may 
proceed de die in diem ; but sothey will doe rarely. Bat let us re- 

turne againe to the common pleas. 


a) Artis. super Secondly, there is a day called dice sftecialie ; (wy as m an assise 
ra pats inthe king’s bench or common pleas, the attachment need not be 
11. Aas, 9. 15 dayes before the appearance. Otherwise it is before justices 
93. 40.70.36. assigned. But generally, in assises, the judges may give a speciall 
a pese day at their pleasure, and are not bound to the common dayes; [*] 
sw L we and these daies they may give as well ont of terme as within. 
ye: 7.” So upon an imparlance the court may give any epeciall or perticular 
An dry, but that must be in the terme time ; and likewise in a acire 
99 E. 3. se. Jaciae, upon a fine or a recovery in a reall action, because it is a 
Aer writ of execution ; and so it is ina fer que servitia and the like, 
SMS. Enorer. and in all judiciall writs: in processe against an infant to judge of 
13 B. 4 us. his age, or where the husband prayeth in ayd of his wife, or ina 

fone at the suit of the defendant, there need not be fifteehe dayes 

Also after demurrer in law, the court may give what day they will. 

Pax. 5.zeurie. [5] And it is worthy the noting, that if in an assise the parties be 
, kee. adjourned to Westm. ueque 15 Paschæ, there they be not de- 


mandable till the fourth day ; but if it be adjourned neque dict 
Lune, or diem Martie, there the parties are demandable on that 
day. 

[SES Avews  Thirdly, [c] there is a day of grace, dice gratie, or aday of 


= MERS courtesie. The name doth shew of what kind it is ; and regularly 
Er this day is granted by the court, at the prayer of the demandant or 
Coumes de plaintife in whose delay it is, and never at the prayer of 


en. SHS. tenant or defendant. But i is worthy of observation, [138. a. ] 

Cm Rs seer [a] that a day of grace is never granted, where the king is party by | 
2 E. 3. 9. aide prayer of the tenant or defendant ; nor where any lord of par- | 
(im es liament or peere of the realme is tenant or defendant. [e] And | 


dr Les Fa. sometimes the day that is guarte die fost, is called dies grate; for 
$. As. 31. the very day of returne is the day in law, and to that day the judge- 
1851. ment hath telation ; but no default shall be recorded till the fourth 
33 H.6. 4. day be past, unlesse it be in a writ of right, where the law alloweth 
MES ce seo, noday, but onely the day ofreturne. This day is sometimes called 
39 H. 6. 19. ides amoris, and sometimes a dice datue. But it were too long to 
BAR. 3, Breve 68. enumerate all. This shall be sufficient to give the reader a taste to 





pres. understand the residue concerning thés matter. 
Lu Es. 48. There is also a day of appearance in court by the writ, and 
LES by the roll By writ, when the sherife returne the writ. sé 
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roll, when he hath 9 day.by the roll, and the sherife returnes not 
the writ, there the defendant, to save himselfe from corporall 
paine, as by imprisonment, or to prevent the losse of issues, er to 
save his freehold or inheritance, may appeare by the day he hath 
by the roll. | 

[#1 Note, it is said commonly, that the day of nist frsus, and the 
day in bank, is all one day. That is to be understood as to pleading, 
but not to other 

There are dice juridici (which [4] Britton calleth tempe covena- 
bles ) and dice son juridict. Dice juridici (except it be in assises) 
are only in the tearme. [£} And there be also in the tearme dice 
non juridici. As in all the foure tearmes the sabbath day is not 
dies juridicua, for that ought to be consecrated to divine service. 
(1) Also in Michacimaese tearme the feasts of 4// Saints and of Al 
Soules; (2) in Hilarie tearme the Purification ef the Bleased Virgin 


Marie; and in Kaster tearme the feast of the Ascension are not dices 


Juridici, but set apart by the ancient judges and sages of the law for 
divine service. As for Zrinify tearme, it sometimes had seven 
dayes of returne, and was as long as Michacimasse tearme is now : 
but for avoiding of infection in that hot time of the yeare, and 
that men might not be letted to gather in harvest, three returnes 
(since Littleton wrote) viz. Crastino Sancti Johannie Bafttieta, Oc- 
tabis Sancti Johannie Raptista, and 15 Sancti Johannie Baptiste, 
are by the statute of 32 H. &. cut off and become dies non juridict. 
And in those dayes the feast of Saint John the Baptist was not dice 
juridicus. And the said statute, called Dies Commaunis in Banco, 
is in divers points (since Littleton wrote) altered, as by the said 


statute appeareth. And in ancient time respect and reverence was. 


had by law to certaine times, as it appeareth [4] by the statute of 
W. 1. cap. 51. which hath a short but an excellent preamble ; viz. 
Et pur ceo que grand charitie eerra de faire droit a touts en tout 
temps, ou mestior serroit; purvicu est fier assentment des prelates, 
que aseises de novel disecisin, mertdauncester, et darreine present- 
ment, futseent firises en le Advent,en Seftuagesime,et en Quaresme, 
auxtbicn come (le home) firent lenquestes: et ceo frria le roy as 
evesgues. 

[4] This statute is expounded in bookes, which I have onely 
added, to the end the studious reader might understand the bookes, 
that darkly speake of this matter, and be ignorant of nothing that 
belongs to the understanding of any part of the law. Now ./d- 
vent ig a moneth before the feast of the Wativity of our Saviour 
Christ, so-called de adventu Domini in carne. Seftuagesima begin- 
neth ever on the sabbath day, and is the third sabbath before 
Shrove.Sunday, socalled, because it is the seventieth day before the 
feast of Easter. Sexagcesima is the second Sabbath before Shrove 
Sunday, so named, because it is the sixtieth day before Easter ; 
and soof Quinguagesima and Quadragesima, [m] whereof you shall 
reade in acts of parliament, and ancient authors. (3) Now as 
there be dice juridici, so there be hore canvenientes, whereof the 
Mirror saith, [n] abuston, que len tient pleas per dimenches (id eat 
sabbaths ) ou perauters jours defendus, ou devant le soleil levy, ou. 
noctantre, ou en dishonegt lieu. 


(1) [See Note ze] 
(2) bee Note 219. 
(3) See further, as to dies non juridici, 
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[o] Furthermore, there are (as ancient authors term them) dies 
solariect dies lunarie, secundum quod Deus divisit lumen à tenebris, 
ex quibus duobus diebus efficitur unus dies, qui dicitur artificialie, 
ex die precedente et nocte auberquente, qui conetat ex 24 horte. 

But we at this day, retaining the same method, doe differ in 
words. For we say, dierum alii sunt naturales, alti artificiales ; dice 
naturalis constat ex 24horie,et continet diem eolarem et noctem: and 
therefore in indictments of burglary, and the like, we say, is nocte 
cjuedem diei. Tate dics naturalis est sfatium, in quo sol hrogreditur 
ab oriente in occidentem, et ab occidente iterum in ortentem. Dies 
artificialie sive aolaris incifiit in ortu solis, et desinit in occasu: and 
of this day the law of England takes hold in many cases. Now divers 
nations beginne the day at divers times. The Jewes, the Chaldeans, 
and Babylonians, beginne the day at the rising of the sunne; the 
Atheniane at the fall; the Umbriin Italy beginne at midday ; the 
Ægyfhtiane and Romanes from midnight ; and so doth the law of 
England in many cases. Of all which you shall reade plentifull 
matter in our bookes, and in my Reports, which by this short in- 
struction you shall the better understand. 

[A] There is also annus minor and major. The lesser yeare 
consisteth of 365 dayes and sixe houres, whereby in every fourth 
yeare there is dies excrescene, which makes that yeare to 135. b 
havein rei veritate 366 daies, and that is calledannus mayor. C ° J 
{g] A quarter of a year containeth by legall computation 91 dayes, 
and half a yeare containeth 182 days ; for the odde hours in legall 
computation are rejected; and by [r] the statute de anno dteseriili, 
it is provided, gudd computentur dies ille excreecens et dies froximè 
preeedens pro unico die, so as in computation that day excrescent is 
not accounted. A month, mensis, is regularly accounted in law 28 
dayes, and not according to the solar month, nor according to the 
kalendar [8], unlesse it be for the account of the laps in a guare 
smfedit, There is menais solaris, and mensie lunaris. Solaris est 12 
flare anni, viz. sfiatium 30 dierum horarum 10 et minutorum 36, ef 
dunaris eat shatium 28 dterum. 


te Resommone ou re-attachment.’ These are writs that the de-- 
mandant or plaintife, after he hath obtained his letters of absolu- 
tion, may sue out to bring the tenant or defendant againe into 
court to have day, to make answer untohim. ([¢] And these writs 
doe lye in all cases when the plea is discontinued or put without 
day, either in this case, or in case when the demandant or tenant 
hath his age, or for the non venue of the justices, or in case of a pro- 
tection, or essoine de service le roy, tfc. Of these writs there be two 
serts, viz. generall and speciall, whereof you may see presidents, 
and reade more at large in the case of discontinuance of processe in 
my Reports, and need not here to be inserted. 


‘6 Sur son original.” ‘This is intended of his originall writs, or 
of that which is instead of an originall writ. But note, that in 
the other five cases the writ shall abate; and in the case of excom- 
mengement the writ shall not abate, but the plea to be put without 
day untill the plaintife purchase his letters of absolution, and sue out 
his resummons, or reattachement. " 

In ancient times more persons seemed to be disabled then these 
Age recited by Litsieton. As first, he that was a leper, and by the. 
writ 


Ù 
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writ de lefroso amovendo was fir:fiter contagionem morbi predicti 
(as the writ saith) ef frofirer corporis d'frrmita'em (as others say) 
to be removed from the society of men to some solitary place; and 
thereupon [u] it is said, datur ctiam exceftio tenenti ex persond 
fretentia peremptoria fropter morbum petentis incurabilem ct corfo- 
ris deformitatem; ut at peicns lrprosus fucrit, et tam d«formis quod 
asfiecius cjua sustineri non fossit, et ita guéd à communione gen- 
fium at senaratus, talis quide:n hlacitare non potest, nec heredita- 
tem futere. [x] And herewith Britton agreeth. Treating of dis- 
abled men, as men outlawed, abjured the realme, attainted of felony, 
&c. he addeth, ne meal, ouste de common gents. 

[y] And Fleta saith, competit e'iam ei exceptio fr pter lepram 
manfeetam, ut si fietens leprosus fuerit, et tam d formis quod à 
communione gentium meritd debet sefaræri; talie enim morbus 
hetentem repellit ab agendo. 

And if these ancient writers be understood of an appearance in 
person, I think their opinions are good law; for they ought not 
to sue nor defend in proper person, but by atturney ; for they are 
separated à communione g-ntium firofuer contagionem morbi et de- 
formitatem corporis. | 

Before the Conquest this disease was not known in England ; for 
master Camden, writing of Burton Lazers in Leiceetershire, saith, 
fa] primis Normannorum temporibue collecta fer Angliam stiñe 
nosocomium hoc constructum ferunt, yuo temfiore lefra (que à 
nonnullis clefihantiaïis) gravissimè vi contagionis fier Angliam 
acrfhsit. And it is called morbus elefihantiasis, because the skinnes 
of lepers are like to elephants. [5] And the law of England, for the 
removing of the lepers from the society of men to some solitary place, 
is grounded upon God’s law. 

{c] Also there was a time when ideots, madmen, and such as 
were deafe and dumbe naturally, were disabled to sue, because they 
wanted reason and understanding (tales enim non mu.tim distant à 
brusie). But-at this day they all may sue; for the suit must be in 
their name, but it shall be followed by others. [d] And note, that 


when an idect doth sue or defend, he shall not appeare by. 


gardian or procheine amy, or atturney, but hee must bee ever in 
person ; [+] but an infant, or a minor, shall sue by procheine amy, 
and defend by gardian (1). But now let us heare what Litéicton 
will say unto us. 
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vee 


[#) Britton fol. 
30. & 88. 


a] Cambden in 
a 


LE si un villein est fait un 
chapleine seculer, uncore son sei- 
gnior poit luy seiser come son villein, 
et seiser ses biens, Sc. Mes il semble, 
que si le villein entre en religion, et 
est professe, que le seignior ne poit luy 
prender ne seiser, pur ceo que il est 
mort en ley; nient pluis que si un 
frank 

a See Note 220.) 
2) Vide tamen Pasch. 8 E. 1. rot.7. 


LSO, if a villeine be made a 
secular chaplame, yet his lord 

may seise him (2) as his villeinc, 
and seise his goods, &c. But it 
seemeth, that if the villeine enter 
into religion, and is professed, that 
the lord may not take nor seise him, 
beeause he is dead in law; no more 
than 


the oo" of Edward Rowald contra--H. 
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rank home prent un niefe a sa four, 
7 seignior ne poil prender no seiser la 
eme de le baron, mes son 
est d'aver ua actien envers le rome 
ceo il prist sa niefe a feme 
Vans som licence et volunt, &c. Et 
issint poit le seignior aver action en- 
vers le soveraign del meason, que prist 
et admittast son villeis d’estre professe 
en mesme le meason, sans licence et 
la volunt le seignier, ef recovera ses 
damages a la value de le villein. Car 
celuy que est profess maigne, serna 
un moigne, et come un moigne serra 
pris pur terme de sa vie natural, sinon 
que il soit deraigne per la ley de 
saint esglise. Et il est tenus per son 
religion de garder son cloister, 3c. Et 
si le scignior lay puissoit hors 
de sa meason, ues il ne viveroil 
come un mort person, ne solangue 
son religion, ke quel serroit incan- 
venient, ec. 
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than if a fros maa taketh a niofe te 
his wife, the lord eannot take nor 
scise the wife of the husband, but 
his remedy is to have an action 
against the husband, for that he 
took his niefe to wife without his 
licence and will, &c. And so may 
the lord have an action against the 
soveraigne of the house, which 
taketh aud admitteth hig villeine te 
be professed in the same house, 
without the licence and leave of 
the lord, and he shall recover his 
damages to the value of the villeine. 
For he which is professed a monke, 
shall be a monk, and as a monke 
shall be taken for terine of his na- 
turall life, unlesse he be deraigned 
by the law of holy chureh. And 
he ig bound by his religion to keepe 
his cloyster, &e. if the lard 
might take him out of his house, 
then he should not live as a dead 
person, nor according te his religion, 
which should be inconvenient, &e. 


“ HAPLEINE {a] seculer” is he that is infra sacroe or- 
dinea ; but he is not regular, (that is) liveth not under cer- 
taine rules, nor hath vowed those three things abo 


ve *P* [196. a.] 


(81 “Enter en religion, et est professe.” Titat is intended (as hath 
been said) when he is regular and profest under certain rules, as to 
become one of the foure orders of friers (that is to say) freres MG- 
nore, fugustines, Pr achera, or Carmelites, or become a monke, ca- 
non, or nunue, &c. Qui ad vivendum regulariter se astringunt, sive 
sunt monachi, sive canonici regulares sive sanctimoniales. 


For all 


, these are regular and votaries, and are dead persons in law; but 
so are not the secular persons, as prebends, parsons, vicars, &c. 


And therefore it is holden in our bookes, [c] that if a secular 
priest taketh a wife, and hath issue and dyeth, the issue is lawfull, 
t and shall inherite as heire to his father, &c. for (as it was then hal- 
den) the marriage was not void, but voidable by divorce, and after 
the death of either partie no divorce can be had (1). 

But if a man marieth a nunne, or a monke marieth, these mar- 


riages were holden void, and the issues bastards ; because (as it was 
then holden) the mariage was utterly voyde, for that the nunne and 
the monke (as Lité/e‘on here saith) were dead persons inlaw. And . 
that is the reason yeelded by Lictéecon, wherefore a villeine, being 
professed in religion, cannot be seised by the lord, because he is 
dead in law ; and yet his blood or bondage is not thereby altered, 


but his person in respect of his profession only priviledged. [d] Jn 


decretahiue 


(1) See 2. Inst, 687. 
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deerctatibus stathfum tet, quod nullus efiecbfius efitrions ae brrvos, 
. donec à dominis suis fuer?*nt manumisst, ad sacros ordinte firomo- 
vere frasumat. But notwithstanding his person is priviledged till he 
be disgraded. And so it is holden in our old bookes. [e] Ifa vil- [¢) Fiets, Bhs 
1 eine be made a knight, for the honour of his dégree his Briuon, ubi supra. 
[ 36. b. ] person is priviledged, and the lord cannot seise him untill 
he be disgraded. Vullum vilem frersonæm natione sfrurium, vcl ecr- 
wilis conditions, ad nülitiæ etrenuitatie ordinem firomovueré kcebit ; 
sed cùèm à dominis suie hetantur ut nativi, ifisis firimo degradatie, 
statim ad judicium frocedatur. 


“ Si un frank home prent un nicfe”  [f] Some have holden, (/1F:3%-B.72.b 
that by this marriage the wife shall be free for ever ; but the bet- 
ter opinion of our bookes is, that shee shall be priviledged during 137 
the coverture onely, unlesse the lord himselfe matrieth his niefe ; Be 2. fo. 2. 
and then some hold, that she shall be free for ever (1). 48.438, 

If a niefe be regardant to a mannor, and she taketh a freeman 144% 
to husband by licence of the lord, and the Icrd maketh a feoffment Vilicinge. 
in fee of the mannor, the husband dieth, the feoffee shall not have Duce 's staf. 
the nicfe, but the feoffor, for that during the marriage she was 14: Mimor, co. 
severed from the mannor. And so is the booke 29. 4ss. (which is ° 
falaly printed) to be understood. 

(g] If two coparceners be of a villeine, and one of them taketh [4] 16 H.3 
him to husband, she and her husband shall not have a nufer obiit Fr 2 Breve 
against her'coparcener, but after tbe decease of her husband she *# 
shall. 


“ [4] Mes son remedie est d’aver un action vers le baron, &'c.” eh Vite Britton, 
Albeit marriage ts lawfull, yet when it worketh a prejudice toa Fortese- @ 43. 
third person, an action in this case lyeth against the husband to the i 
value of his losse. And albeit he did not know her to be a niefe, 
yet the action lyeth against him ; for he must take notice thereof 
at his perill, ff] unlesse she be out of the service of the lord, and 
vagrant; and then if one not knowing her to be a niefe marieth 240. 
her, some say, that in that case no action lyeth against the husband. CF, NB. 108. be 
[#] And likewise the lord shall have an action against those that [A Brion, 
“were the meanes to make the villeine a knight. 


“‘ Sovercigne,” pracifiune, chicft ; as here, sovcreigne del meason, 51 76 es. 5. 
is the chiefe of the house. 13 H.7.0, To 


« Sinon que il soit deraigne.” This word (« deraigne ) commeth 31H. 8. eap. 90. 
of the French wotd derayer, or deraigner, that is to say, to displace 
or to turne one out of his order ; and hereof cometh deraignment, 
a displacing or turning out of his order. So when a monke is de- 
raigned, he is degraded and turned out of his order of religion, and 
become a lay man. . 
“ Le quel serroit inconvenient.” Ab do Ab égcomoemienti is a good argu- 4 A»17. 
ment in law, as Léttleton often And here Litiicton con- 
cludeth, that the lord cannot take a monke ‘out of his house, for 
that it should be inconvenient, which Littleton here sheweth, for 
divers 


(1) See ante 193. n.3. Post. 137. b. 
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divers reasons, and therefore unlawfull. And the inconvenience is, 


that where a man of religion should live according to his profession 
in religion, by the taking of him out he should not. | 


“© Si le ecignior luy fruisecit, prender, ec.” By this it appeareth, 
that if a man detaineth a villeine in his house, the lord of the vil- 
leine may take him out of the house; for here the impediment, 
wherefore the lord could not take him out of the house, was, for 
that the villeine was a monke professed. And so in case of the 
wardship here next following.’ . 


Sect. 203. 


EK. mesme le manner est, si soit ie the same manner it is, if there 
ga 


rdeine en chivalric de corps et 
de terre d’un enfant deins age, si 


be a gardeine in chivalry of tho 
body and land of an infant within 


Penfant, quant il vient ul age de 14 
ans, entra en religion, et est professe, 
le gardein n’ad auter remedy (quant 
a le garde de le corps) forsque breve 
de ravishment de garde envers le 
soveraigne de le meason. Et si ascun 
esteant de plein age, que est cosin et 
heire del enfant, enter en le terre, le 
gardein n’ad ascun remedie quant al 
garde de la terre, pur ceo que l’entrie 
del heire l'enfant est congeable en tiel 
case. 


age, if the infant, when he comes to 
the age of 14 yeares, entreth into 
religion, and is profest, the gardian 
hath no other remedy (as to the 
wardship of the body) ut a writ of 
ravishment de gard against the 
soveraign of the house. And if any 
being of full age, who is cousin and 
heire of the infant, entreth into the 
land, the gardian hath no remedy 
as to the wardship of the land, for 
that the entry of the heire of the 


5 


43.4, cap. 1, 


infant is lawfull in such case. 


“ MDRIEFE de ravishment de garde.” This writ is given by 
the statute of W.2. cap. 35. in verbis concefitis ; the words 
of which writ be, that the defendant, talem heredem, cujus mari- 
tagium ad ihsum A. fpertinet, Uc. rafuit et abduxtt, Sc. 
contra fiacem. Now rapere signifieth properly to take (137. a.] 
away by violence and force. And when the soveraigne took and ad- 
mitted the ward into his house to be professed, this in judgement of 
law is a ravishment of the ward; and as it appeareth in our bookes be- 
fore the said statute, there lay a general action of trespas in that case. 


“ Apres l'age de 14 ane, &c.”” Our autbor mentioneth this age, 
because it is prohibited by the statute of 4 H. 4. that no childe shall 
be received into any house of religion before that age without con- 
sent of his parents and gardians, &c. 


“ Le gardein n’ad ascun remedie, Etc.” Here it appeareth, that, 
by the profession of the ward, the lord loseth the wardship of the 
land, because he is civiliter mortuus, a dead man in law, and cannot 
hold any inheritance ; neither can the gardian continue the ward- 
ship of the land, because by the civil death of the ward the inhe- 
ritance is descended to another, who is either to be in ward, or pay 
reliefe. So as in this case the gardian hath. damnum, but it is 

gue 
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Sect. 204 


absque tnjurté, because he lostth the wardship of the land by act of (ey 184 1 Re 


law, viz. the descent thereof to anofhèr ; ard therefore the law 
. giveth to him no remedy in this case, neither by shy Tormed writ, 

nor by actich upon his case ; for Lirtletoh’s words are generall {he 
hath not any remedy.) 


Sect. 204. 


Pest. 197. b. 


TEM, en malts et divers tuses te 
séignior poit Faire marumission et 
enfranchisement a son villein. Manu- 
mission est properment, quant le sei- 
gnior fait un fait a son villein de lay 
enfranchiser per hoe verbum (manu- 
mittere), quod idem est quod extra 
manum vel extra petestatem alterius 
ponere. Et pur ceo que-por tiel fait 
le vitkein est mis hors de la matn ct 
deta poier son seignior, ‘il est appell’ 
mantimisston. Etiesint chexcun maner 


A 1,50, ta many and divers cases 
1 A the tord may make manumission 
and enfranchisement to his villeine. 
Manumission is properly, when thé 
lord nfakes a deed to his villeine to 
enfranehise him by this word (mete- 
mittere), which is the same as to put 
him eut ef the hands and power of 
another. And fer that that by such 
deed the villeine 's put out of the 
hands and out of the power vf his 
lord, ?t ia called manwmission. And 


de enfranchisement fait aun villem so every maner 

poet estre dit manwnission. 
- a manumission. 

‘. TAN UMISSI ON,” [1 Manumittere, quod idem est quod 

extra manum vel fotestatem fionere. 


Quia quamdiu quis in servitute est, sub manu et potestate domini : 


sui est. 

Qui in hotestate domini sui est, in manu domini sui esse dicitur ; 
sed fostguam manumiseus est, ab illo liberabitur, ergo dicitur qua- 
st extra manum, id est, extra fiotestatem domini sui missus. And 
here is to be noted (as in many othéf places is observed) what re- 
gard Littleton hath to the true etymologies of words. 


. “[m] Enfranchisement.” (Hereby Littleton explaineth manu- 
[1 37. b mission). It is derived from the French word franchise, 

° .] that is, liberty ; and in the common law it hath divers 
significations : sometimes the incorporating cf a man to bee free 
of a company ér body pôlitique, a8 a free man of a city, or burgesse 
of a burrough, &c. sometimes to Yfke an alien a denizen; and 
here to manutiifse a villeine or Bèndman. So as this word (en- 
franchisement) is more general than manumission ; for that is 
properly applyed to à villein; and therefore every ‘ns igion is 
an infranchisement, but eveéfy infranchisement is 'manu- 
mission. [27] There Be two kindes of tranumissicns, one ‘expresse, 
and the other implyed. Expresse, when the villèMe by deed in 
expresse words is manumised and made free. The other implyed, 
by doing some act that maketh in judgement of law the viffein frée, 
albeit there be no expresse words of manumission or enfranchise~ 
ment. [0] Ifa villein be manumised, albeit he become ingratefull 
to the lord in the highest degree, yet the manumission remaines 
good: and herein the common law differeth from the civill nw 
or 
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made to a villein hay be said to 
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Of Vilienage. Sect, 295. 


for hbertinum ingratum leges civilesin firistinam redigunt servitu- 
tem, aed leges Anglie semel manumissum semper liberum judicant, 
gratum ct ingratum. 

There be also some cases where the villein shall be privileged 
from the seisure of the lord, albeit he be not absolutely manumised 
or infranchised. Sometimes ratione loci: [A] as if a villeine re- 
maine in the ancient demeane of the king a yeare and a day with- 
out claime or seisure of the lord, the lord cannot have a writ of 
nativo habendo, or seise him, so long as hé remaines and continues 
‘there ; and the reason of this was, in respect of the service he did 
to the king in plowing and tillage of the demeane, and other labours 
of husbandry for the king’s benefit. And herewith agree old 
bookes, [7] which say, that this immunity was sometimes granted 
by common consent to the king for his profit, and for the help or 
ease of his villeins. [r} If a villein be a priest of the king’s chappel, 
the lord cannot seise him in the presence of the king, for the king’s 
presence is a privilege and protection for him. Sometimes rarione 
frrofesetonis ; («| as if a villeine be professed a monke, or a niefe « 
nun, as hath been sayd. [f] Sometimes (as some have said) ratione 
dignitatis; as if the villeine be made a knight, &c. Sometimes 
ratione matrimonti ; as if a niefe marry a free man, she is privi- 
ledged during the marriage, but not absolutely enfranchised ; for if 
her husband dye, she is niefe againe, unlesse the lord himself marrieta 
the niefe, and then she is enfranchised for ever, as hath been said 
before. (1) And it shall not be amisse to observe the wisedome of 
our ancients, with what solemnity (for more surety thereof) manu- 
missions were made. Qui servum suum liberat, in eccleatd, vel 
mercato, velcomitatu, vel hundredo, coram festibus et falam faciat 
‘et liberas ci vias, et fiortas conscribat anertas, et lanceum et gladi- 
um, vel que liberorum arma, in manibus et ponat. Our author ha- 
ving spoken of an expresse manumission, here followe infranchise- 
ments in law. 


_ Sect. 205. 


UXT, si le seignior fait a son 

vitleine un obligation de certaine 
somme d'argent, ou grante a luy per 
son fait un annuity, ou lessa a luy 
per son fait terres ou tenemenis pur 
terme ans, le villeine est en- 
Sranchise. 


@ Co. 86. &) 


LSO, if the lord maketh to his 
£\% villeine an obligation of a cer- 
taine sum of money, or granteth to 
him by his deed an annuity, or lets 
to him by his deed lands or tene- 
ments for terme of yeares, the vil- | 
leine is enfranchised. 


OR when the lord enableth the villeine to have an action 


against him, as for debt or annuity, &c. or giveth to the vil- 


wae + 
057.2. 


leine a certaine and fixed estate in lands, tenements, or heredita- 
ments, as a lease for yeares, this amounteth to an infranchisement, 
not onely during the yeares, but for ever ; [uw] and albeit the lease 
be made to the villeine without deed, yet it is an infranchisement 
for ever. | 


(1) Ante 195. a. n. 3. 


Lib. 2. 


(138. a.] 


Nef si le seignior fait un feoff- 
ment a son villeine d’ascun ter- 
res ou tenements, per fait ou sans fait, 
en fee simple, fee taile, ou per terme 

vie ou ans (1), et a luy vera sei- 
sin, ceo est un enfranchisement. 


OF Villenage. 


Sect. 206, 207, 208. 


Sect. 206. 


LSO, if the lord maketh a 

feoffement to his villeine of 

any lands or tenements, by deed or 

without deed, in fee simple, fee taile, 

or for terme of life or yeares, and 

delivereth to him seisin, this is an 
enfranchisement. 


This is evident, adhd agreeth with our bookes. vid. 36 Ee & a 


Sect. 207. 


JM si le seignior fait a luy un 
lease des terres ou tenements, a 
tener a volunt le seignior, per fait ou 
sauns fait, ceo n’est ascun enfran- 
chisement ; pur ceo que il n’ad ascun 
manner de certainty ne suertie de son 
estate, mes le seignior luy poit ouster 
quant il voilet. 


| «€ ER fait.” 


UT if the lord maketh to him a 
lease of lands or tenements, to 
hold at will of the lord, by deed or 
without deed, this is no enfranchise- 
ment ; for that he hath no manner 
of certainty or surety of his estate, 
but the lord may oust him when he 
will. 


So as a deed made to a villeine by the lord is no 


infranchisement, when the deed trañsferreth no certaine or 
fixed estate, but revocable at the lord’s will. Ifthe lord release to 
his villeine all the right in Black Acre, and the villeine is not there- 


of seised, this is no infranchisement, because it is voyd, and can 
give no cause of action. If the lord attorneth to his villeine, this is 


no infranchisement. 


LE T 


Sect. 208. 


UXY, si le seignior suist envers 
son villein un præcipe quod red- 

dat, s’il recover, ou soit nonsue apres 
appearance, ceo est un manumission, 
pur ceo que il puissoit loyalment enter 
en la terre sans tiel suit. En mesme 
le manner est, s’il suist envers son 
villeine un action de debt ou d’ac- 
count, ou de cocenant, ou de trespasse, 
ou de hujusmodi, ceo est un en- 
Sranchisement, pur ceo que il puissoit 
emprison 


A’: if the lord sueth against 
his villeine a preecipe quid red- 
dat, if he recover, or be nonsuite 
after appearance, this is a manumis- 
sion, for that he might lawfully have 
entered into the land without suit. 
In the-same manner it is, if he sue 
against his villeine an action of debt 
or account, or of covenant, or of 
trespasse, or of such like, this is an 
infranchisement, for that he might 

imprison 


(1) The words ou ans not-in L. and M. Roh. nor P. They first appear in Redm. 


Lib. à Cap. LL 


emprison le villein, et prender ses 
biens sans tiel suit. Mes si le oct 
gnior suist son villeine per appe 
faeny, ou il fuit endict de ceo de- 
want, (1) ceo ne enfranchisera pas le 
villeine, coment que le matter de l'ap- 
peale soit trove encounter le scignior, 
r cco que le seignior ne puissoit aver 
L villein d’estre pendue sans ticl suit. 
Mes sf be viflcine ne (2) endict de 
mesme le felonie devant Vappeate suc 
envara Igy, et puis est acquite de cest 
Selony, issint que il recovera dam- 
mages envers son seignior pur le faux 
appeale, donques le villeine est en- 
pur le cause de le judge- 
ment de dammages a luy d’estre done 
envers son scignior. Et plusors au- 
fres cases ef matters y sont, per queux 
un villein poit cstre enfranchise en- 
mers son scignior, &c. Sed de illis 
quære (3). 


Of Villenege. 


Sect. 208. 


imprison the villeine, and take his 
eds without such suite. But if 
fhe lord sue his villeine by appeale 
of felonie, where he was indited of 
the same before, this shall not en- 
franchise the villeinc, albeit that the 
matter of appeale he found against 
the lord, for that the lord could not 
have the villeine te be hanged with- 
out sueh suit. But if the villeine 
were not indited of the same felonie 
before the appeal sued against him, 
and afterward is acquited of this 
felony, so as he recover dammages 
against his lord for the false appeale, 
then the villeine is infranchised, be- 
eause of the judgment of dammages 
to be given unto him against his 
Jord. And many other caseg gad 
matters there be, by which a villeine 
may be enfranehised mst his 
lord, &c. But enquire of them. 


“ QUT esignior suist enyers son villejne us præcipe qudd reddaf, 
&c. ceo eat un manumission.” And the principall reason 

hereof is, for that by this suit he enableth the villeine to be a person 
able to render him the land by course of law, where the lord without 
any such suit might have entred. [a] But if the tenant in taile be 
of a manor whereunta villeine is regardent, ead enfeofieth the vil- 
lein of the mannor, and dyeth, the issue shall have a formedon 
against the villeine, and after the recovery of the mannar he 
shall seise the villein. And the reason is, for that he could L138.b.] _ 
not seise the villeine till hee bad necavered the mannor, which was the 
principall, and at the time of the writ brought he was no villeine. 

The tenant infeoffes the villeine of the lord and an estranger upon 
collusion: in this case, although the lord may enter upon the vil- 
leine for the moity, yet may he have a writ of ward against them 
both without infranchisement of the villeine ; for if the lord should 
enter upon the villeine, then should his seigniory be suspended, and 
then could not he have a writ of ward against the other. 

The lord, upon a writ of covenant brought by the villeine, levies 
a fine to his vilbeine of land which is ancient demesne ; the lord of 
whom the land is hokien reverseth the fine in a writ of deceit; al- 
beit the authority and jurésdiction of the court is disproved, and that 
the lord of the vileine ahall bee restored to the land gisen by the 
fine, yet is it an enfranchisement, for that he answered to the writ 
of covenant, and the fine was voydable, and not.voyde ; and there- 
fore, being once an enfranchisement, it cannot be avoided by the re- 
versing of the fine. 


‘@ 24 E. 3. 
£0) erie. 
Vid. Britton, 73. 
& 1296. 


(Ante 128. à 
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“ Soit nonaue (id est) non est prosecutus breve suum.” For by 
the law the plaintife is first agent at every continuance ; and there- 
fore the record sayth, guod fetens aru guerens (naming them) obtu- 
lt se, who if he bee called, and make default, then he is said to be 
nonsuit, id est, non est prosecutue, Oc. 

By Littleton here it appeareth, that there is a nonsuite before 
appearance at the returne of the writ, or after appearance at some 
day of continuance [x] The difference between a nonsuit and a 
retraxit on the part of the demandant or plaintife is this. A n0n- 
suite is ever upon a demand made, when the demandant ar plain- 
tife should appeare, and he makes a default A retraxit is ever 
when the demandant or plaintife is present in court (as 
regularly he is ever by intendment of law, untill a day 
be given over, unlesse it be when a verdict is to be given, for then 
he ig demandable.) And this is in two sorts, one privative and the 
other positive. Privative, as upon demand made, that he make de- 
fault, and depart in despite of the court; and then the entry is, 

[y] et fostea eodem die revenit ad barram predict’ tenens, et pred’ 
fretens tunc aolemniter exactus non venit, sed à sectd sud predicté in 
contemptum curiae se retraxit, ideo consideratum eat, Ü'c. Positive, as 
when the entry is, ef sufier hoc idem quærens dicit, quôd ifiee non 
vult ulierius filacitum suum fr edictum firosequi, sed abinde omnino 
se retraxit, ideo, &ÿc. Another form thereof is, gudd idem quærens 
Satetur se (acu cognovit se ) ulterius nolle prosegui versus predict? 
defend’, tc. de filactto predicto. (z] A departure in despight of the 
court is on the part of the tenant, and is, when the tenant or defen- 
dant after appearance and being present in court upon demand 
makes departure in despight of the court, and then the entry is, es 
hredict’ tenens seu di fendens licet solemniter exactys non revenit, 
scdin contemfitum curia recessit et defaltam fecit, ideo, Ee. It ig 
called a retrazxit, because that word is the effectual word used in the 
entry, as before it appeareth, and it is ever on the part of the de- 
mandant or plaintife. {a] Another difference betweene a retrazxit 
and a nonsuit is, that a retrarit is a barre ofall other actions af like 
or inferior nature : gui semel actionem renunciavit, amplius reptere 
zon potest. But regularly a nonsuit is not so, but that he may com- 
mence an action of'like nature, &c. againe. For it may be, that he 
hath mistaken somewhat in that action, or was not provided of his 
proofes, or mistakirlg the day, or the like. But yet for some special 
reasons, nonsuit in some actions is peremptory. - 

In a quare impedit, if the plaintife be nonsuite after appearance 
the defendant shall make a title, and have a writ to the bishop ; 
[6] and this is peremptory to the plaintife, and is a good barre in 
another guere impedit (1) ; and the reason is, for that the defendant 
had by judgement of the court a writ to the bishop, and the in- 


cumbent, that commeth in by that writ, shall never be removed,- 


which is a flat barre as to that presentation ; and of this opinion is 
Littleton in our bookes. And the same law, aad for the same reason, 
it is in the case upon a discontinuance. 

(cj In a writ de uativo kabendo, nonsuit after appearance is pe- 
remptory ; for thereby the villeine is infranchised. And so it is if 
two'be plaintifes in a nativo habendo, if one be nonsuit, this is the 
nonsuit of both, and no summons and severance doth lie in that 

case, 


(1) (See Note 221.] 
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Of Villenage. 


case, albeit it be a reall action. And this is, in favorem libertatie; 
for in a Æbertate firoband& nonsuit after appearance is not peremp- 
tory, neither is the nonsuit of the one the nonsuit of both. 

[d] Nonsuit in an appeale of murder, rape, robbery, &c. after 
appearance is peremptory ; and this isin favorem vite ; for if the 
defendant be acquitted, and take out processe upon the statute of 
W. 2. against the abettors, or if he purchase his originall writ, for 
that cause he may be nonsuit. 

{-] If the plaintife in an appeale of mayhem be nonsuit after 
appearance, it is peremptory ; for the writ saith, felonice mathem- 
avit, and therefore the nonsuit is peremptory. 

{/] In an attaint, if the plaintife after appearance be nonsutt, 
it is peremptory ; and the reason is, for the faith that the law 
gives to the verdict, and for the terrible and fearefull judgement 


that should be given against the first jury if they should be con- 


victed ; and therefore upon the nonsuit, the plaintife shall be im- 
prisoned, and his pledges amerced. But if the processe in an attamt 
be discontinued, the plaintife may have another writ of attaint, be- 
cause upon the nonsuit there is a judgement given, but not upon 
the discontinuance. Note, it is truly said, that excefitio frobat 
regulam ; for these cases excepted stand upon their special and par- 
ticular reasons, and fall not within the general] reason of the rule. 
It is a general rule, that nonsuite before appearance is not peremp- 


tory in any case, for that a stranger may purchase a writ in the: 


name of him that hath cause of action, as shall be said hereafter in 
this Section. 

(g] In reall or mixt actions the nonsuit of one demandant is not 
the nonsuit of both, but he that makes default shall be summoned 
and served ; but regularly in personall actions, the nonsuit of the 
one is the nonsuit of both, unlesse it be in certaine particular cases. - 


+ 38.8.8. 41 B.S. Nonsuit 10. 45.38.10. 3H. & & (2 Ro. Abro. 133. 10 Co. 134) 


[4] In personall actions brought by executors there shall be sum- 
mons and severance, because the best shall be taken for the benefit 
of the dead. And so it is in an action of trespasse, as executors for 
goods taken out of their owne possession. Like law in account a3 
executors by the receit of their owne hands. | 

[é] In an auditd guereld concerning the personalty, the nonsuite 
of the one is not the nonsuit of the other, because it goeth by the 
way of discharge and freeing of themselves, and therefore the de- 
fault of the one shall not hurte the other. _ 

[k] In a quid juris clamat, the nonsuit of the one is the nonsult 
of both, because the tenant cannot attorne according tothe grant. 

{/] Some actions follow the nature of those actions whereupon 
they are grounded ; as the writs of error, attaint, acire facigs, an 
the like. Ifa reall action be brought by severall precifies against 
two or more, if the demandant be nonsuite against one, he is 100- 


te aval . d it j 
suite against all ; for as to the demandant it is but one writ 139. b.] 


under one fcste. Note, severance is two-fold, viz. by sum- 

mons ad sequ ndum simul, and that is when one of the demandants 
or plaintifes never appeared ; and by award of the court of nonsult 
without any summons, and that is after appearance. The 


9. 
45. 44 E,3.16. 192.8. Severance 16. (1 Sid. 378.) 


Sect. 208, 


Lib. 2. Of Villenage. Sect. 208. 


i 

[re] The king’s majesty cannot be nonsuite, because in judge- [”]J6R.s. 
ment of law he is ever present in court; but the king’s attorney, 35 Hs. 
qui sequitur fro domino rege, may enter an ulterius non vult pro- ri Pe 
segut, which hath the effect of a nonsuite. But in an information by (@.Ro. Abs. 
an informer, gui tam, &c. the informer may be nonsuited. | Post. 297. b.) 

{#] At the common law, upon every continäance or day given [n} 3 H. 4. ca. Te 
over before judgement; the plaintife might have been nonsuited; 478.312 
and therefore before the statute of 2 H. 4. after verdict given, ifthe *®«f11- 
court gave a day to be advised, at that day the plaintife was de- 
mandable, and therefore might have been nonsuit, which is now re- 
medied by that statute. 

[o] But after demurrer in law joyned, if the court doth givea day [s]2H.s.6. 
over, at that day the demandant or plaintife is demandable, and °** Nomuitsé 
therefore may be nonsuit, for that is not holpen by any statute. 

[7] And after an award to account, the plaintife may be non- [/]9H.7.1. 
suit; and so note a diversity betweene an interlocutory award of 4); aa 
the court, and a final judgement (1). Metealf 's case. 

By these few instructions you shall the more easily understand the cenua.) 
bookes of tearmes and yeares, and other authorities of law. And 
here (to returne to Littieton) it is to be noted, that, albeit the lord 
be nonsuit, yet the-infranchisement of the villeine doth remaine, for 
that grew by the appearance tothe writ, and cannot be taken away 
by the nonsuit subsequent. So it is if the writ do abate, yet the in- 

 franchisement remaines. ! 


(9) “ Apres effearance.” For otherwise a stranger may pur- [9)7H.«4 8. 


chase a writ in his name ; and therefore Littleton materially added ae 2 

7H. 4. & a 

these words after appearance. HT a 
, 18. 


“ Præecife”" There be three kindes of firæcifies. 1. A precifie 
quod reddat, whereof Littleton here speaketh ; 2. a firæcifie quod 
fermittat ; and 3. a precthe quôd faciat, whereof you may read 
plentifully in the Register and Fitzherbert’s Natura Brevium, and 
belongs not properly to this treatise. 


“ Account.” Of this sufficient hath beene said before. 
“ Covenant,” Conventio. Hereof there be two kinds, viz. a Vid. Beet. ¥48. 
covenant persanall, and a covenant reall; and a covenant in deed,  Noke's case. 


_and a covenant in law. | ¥. N. B. 145. 


“ Ou tl fuit endite de ceo.” [r] For if the villeine be not first 


indited of it, then, upon the acquittall of the villeine, the villeine 35462 
shall recover damages against the lord by the statute of W.2. Quia 72 
multi fer malitiam, &c. and consequently shall be enfranchised. 402. 3. 42. 


But if the villeine be formerly indited of the felony, then though the 

villeine be acquited upon the appeale, he shall recover no damages 

against the lord. For wheresoever the lord giveth to the villeine a 

just cause of action, he is enfranchised. [s] And therefore if the [+] Kelway 1% 
lord kill his villeine, his sonne and heire shall have an appeale, and 

thereby his heire shall be enfranchised, because-the offence of the 

lord gave to the heire a just cause of action against the lord. 


{1) [See Note 222. ] 


Lib. 2. Cap. 11. 


or ilienage. 


Sect. 209. 


Sect. 209. 


TEM, si seignior d’un manor 

voile prescriber, que il ad este cus- 
tome deins son manor de temps dont 
memory ne curt, que chescun tenant 
deins mesme le mannor, que maria sa 
file a ascun home sans licence de le 
seignior del mannor, ferra fine, (1) 
et ont fuit fine al scigniour del man- 
nor pur le tempe esteant, cest prescrip- 
tion est void. Car nul doit fuire 
ticls fines forsque tantsolement vil- 
leins. Car chescun franke home poit 
Srankement marier sa et que 
pleist a luy et sa file. Et pur teo que 
cest prescription est encounter reason, 
tiel prescription est voyd. 


LSO, if the lord of a manaor 
will preseribe, that there hath 
beene a custome within his Mannour 
time out of minde of mah, that 
every tenant within the same mân- 
nor, who marieth his daughter to any 
man without licence of the lerd of 
the mannour, shall make fine, and 
have made fine to the lord of the 
mannor for the time being, this pre- 
scription is voyd For tone ought 
to make such fine bet onely vil- 
leines. For every free mak may 
freely marry his daughter to whom 
it pleaseth him and his daugliter. 
And for that this prescription is 


against refson, such preseription is 
voyd. 


se UE il ad este custome, We.” 
Q Here some may object, that such a custome may have a law- 
full beginning ; for Littleton m the beginnmg of this Chap- 
ter, Sect. 174. alloweth, that [a] a freeman may take lands of the 


ae ES. lord to be holden of him, that is, to pay a fine for the mariage of his 
fe}ea a sonne or daughter ; and therefore [5] some have thought that such 
CIS Lite ; a custome generally within the mannor should be good. But the an- 


swer is, that though it may be so in a particular case upon 
such a special reservation of such a fine upon a gift of {140. a.] 
land, yet to claime such a fine, by a generall custome within the 
mannor, is against the freedome of a freeman, that is not bound 
thereunto by particular tenure. But a custome may be alledged with- 
in a mannor. [6] That every tenant (albeit his person We free) that 
holdeth in bondage or by native tenure, the freehold being in the 
lord, shall pay tothe lord, for the mariage of his daughter, without 
licence, a fine : and it is called marchett, as it were a chete or fine 
for marriage (2). And here Littieton saith, that none ought to pay 
such fines but villeines, (that is) either villemes of blood, or free- 
men holding in villenage or base tenure. So note a diversity be- 
tweene a freeholder and a freeman holding in villenage. Vifteines 
use ‘to pay to their lords in acknowledgement of their bondage for 
their several heads, and thereupon it is called chevage, chevagium, 
of the French word chicfe, as it were the service of the head. Of 
which Bracton saith, [c] chevagium dicitur recownitio tk stgnum 
subjectionis ct domini de caftite sao. And sometitnes it is written 
chivage, but more properly chiefage. [d] Chevagiuin signifieth 
also a great misprision for any subject to take summes of money, or 
other 


[5] 43 B 8.5. 
14 H. 6. 15, 


{c}? Bracton, lib. 
1. 10. 


(1) The words a le volunte le seignior are Spelm. Gloss. and the Appendix to Robinson 
added in L. and M. on Gavelkind, p. 2. 
(2) See further, as to marchet, the word in 


Lib. 2. 


Of Villendge. 


other gifts yearly in naine of chevage, because they take upon them 


to be their chiefe heads or leaders (3). 


“Pur ceo Que eat hrescriftion est encounter. reason, céo eat voyd.” 


This containes one of the maximes of the common law, viz. that all 
customes and prescriptions that be against reason are voyd. 


Sect. 210. 


ES en le county de Kent, ou 

terres et tenements sont tenus en 
gavelkind, la, du, per Ye custome à 
use de temps dont Ynemory ne curt, 
les fils males doient ovelment enheri- 
ter, ceo custome est allowable, pur ceo 
que il estoit ove ascun reuson; pur téo 


que chescun fits est a graund 
gentlehome come, lei ts est, et 
fer case a plus grande honor £ 
alor cressera, sl aobit rien 
ancésters, où buterinent creer 
il ne puissoft thetinent eresstr, Be. 


IN’ AGE dounty de Kent” For that in iio county of Eng- 

ds [J] at this day be of the nature of gavelkinde of 

Common right, saving in ‘Kent onély. But yet in divers parts of 3% 
England, within divers mannors and seigniories, the like custom is 3 


in force. 


“ En gavelkinde.” 
giveth to all the sonnes alike (4). 


“ Lea fite males inheriter® 


[140. b. ] dieth withôrit issue, al 


This is gave all kinde: for this custome 


Sect. 210. 

cay 

Bir in the county of Kent, where 
Jands tenements are holden 


tn Bavel de, there, where, by 
the ustome and use out of minde 
of man, the issues male ought equally 
to inherite, this custome is allow- 


able, because it standeth with some 


And this is the enerall custome 
extending to sonhes. But yet tts] by custome, when oné brother 
e other brethiren nay inherit (1), 


“ Chescun fit eet atiry grand gentlehome come Peigne fitz eat.” By 
this it appearéth, that gentry and armes is of the riature of gavel- 
kinde; for they descend to all the sonnes, evety sonrie being a gentle- 
man alike. Which géntry arid armes do fot descend to all the’ 
brethren alotie, but to all their posterity. But yet jare primogeni- 
ture, the eldest shiill beäre, asa badge of Kis birthright, his father’s 
armes without any difference, for that, as Littleton saith, Sectione 5. 
he is more worthy of blood; but all the younger brethren shall 


give several differences, et additio frrobat minoritatem, and [A] 
hercditas inter müsculos jure civile est dividenda. 


ge 


Von I. 


Note 224. 


CA] Fertenue, 
cap. 40. 


“Ou 


Nofe 223. C140.b] 
(1) [See Note 925.) 
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Lib. 2. Cap 11 Of Villenage. Sect. 21t. 


“Qu auterment feradventure il ne fruissoit tielment evesser.” The 
reason of this is rendered by the poet. 





Hérgce. Haud facile emergunt, quorum virtutibus obstat 

Res augusta domi 
DRE ap 1 But now by the statute of 31 H. 8. a great part of Kent is made 
€1- Sid, 120.) descendable to the eldest sonne, according to the course of the 


common law (2), for that, by the meanes of that custome, divers 
ancient and great families after a few descents came to very little 


or nothing. 


In filures yuoties rivos deducitur gmnis, 
Fit minor, ac undé deficiente, fierit. 


Sect. 211. 


‘WTEM, lou per custome a 
Burgh English en ascun burgh, le 
, fits puisnetnheritera touts les tene- 
ments, €%c.ceo custome estoit ove ascun 
certaine reason; pur ceo que le fits 
puisne (s’il fault pere et mere) pur 
cause de son juventute, poit le pluis 
meins de touts ses freres luy mesme 


AT where by the eustome 
called Burrough English in 
some burrough, the yongest son shall 
inherit all the tenements, &c. this 
custome also stands with some cer- 
taine reason; because that the yon- 
ger sonne (if he lacke father and 


mother) because of his yonger 
aider, Gc. may least of all his brethren hele 
himselfe, &e. 


Vid. Geet. 166. «6 R custome afel Burgh English.” Of this custome Littleton 
hath spoken before in the Chapter of Burgage. And in our 
bookes there is a special kind of Borough Znglish [¢]; as it shall 
descend to the yonger sonne, if he be not of the halfe blood; and if 
he be, then to the eldest sonne (3). 

(&] Within the mannor of B. in the county of Berks, there is such 
@ custome, that if a man have divers daughters, and no son, and 
dieth, the eldest daughter shall only inherit; and if he have no 
daughters, but sisters, the eldest sister by the custome shall inherit, 
and sometimes the yongest. And divers other customes there be in 
like cases. And herewith agreeth Britton, who saith, [/] de terres 
desancients demeynes sott use solonque le antient usage del icu,dount 
en ascun lieu le tient lieu fer usage, que le heritage soit dehartable 
entre touts les enfants freres et sores, et en ascun lieu que le cigne 
avera tout,et enascun lieu que le putene frere avera tout. 


4 Pur cœusëe de son juveniute, poit le filuis meine de touts see 
Sreree luy mesme aider, fc” Here by ({c.) are implyed those 
causes wherefore a youth is lesse able to ayd himselfe, &c. which the 
poet briefely and pithily expresseth thus : 


Imberbie juvenis, tandem custode remoto, 141 
4 Gaudet equis, canibueque, et africt gramine campi, E ° a. ] 
, Cereus 


(3) [See Note 226.3 (3) (Sec Note 227.7 
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Sect 212, 


Cereus in vitium flecti, monitoribus aspier, 
Utilium tardus provisor, firodigus efis, 
Sublimie, cufidusque, et amata relinquere perniz. 


And againe, no living creature more infirme than man : 


Nil homine infirmum tellus animalia nutrit 


Inter cuncta megis— 


Homer. 


Sect, 212. — 


ES si home voile prescriber, que 

si asCuns avers ont sur les 
demeenes de son mannor la dammage 
feasants, que le seignior del mannor 
pur le temps esteant ad use eux de dis- 
treyner, et le distresse retainer tanque 
Jène fuit fait a luy pur le dammage 
a la volunt, cest prescription est void ; 
pur ceo que il est encounter reason, 
que si tort soit fait a un home, que il 
de ceo serroit son judge demesne; car 
per tiel voy, s’il avoit dammages fors- 
que al value d’un mail, il puissoit 
assesser et acer pur ceo C. lib. que ser- 
roit encounter reason. Et issint tiel 
prescription, ou ascun auter prescrip- 
tion use, si ceo soit encounter reason, 
ceo ne doit (4) estre allow devant 


judges; quia malus usus abolendus 


est (2). 


L 


“ ST encounter reason, que et tort soif fait a un home, que 

tl de ceo serra son judge demesne.” 
in law, cliquis non debet esse judex in propria causd.* 
fore a fine levied before the baylifes of Salof#, was reversed, because 
one of the bailifes was partie tothe fine, guia non protest esse judex 


et pare (3). 


‘“ Malus usus abolendus est :” and every use is evill, that is (as 
our author saith) against reason, guta tn consuetudinibue non diu- 


Bu if a man will prescribe, that 
if any cattle were upon the de- 
meanes of the mannor there doing 
damage, that the lord of the mannor 
for the time being hath used to dis- 
treine them, and the distresse to re- 
taine till fine were made to him for 
the damages at his will, this prescrip- 
tion is voyd; because it is against 
reason, that if wrong be done 
man, that he thereof should be his 
own judge; for by such way, if he 
had damwmages but to the value of an 
halfpeny, he might assesse and have 
therefore an C. pound, which should 
be against reason. And so such pre- 
seription, or any ether prescription 
used, if it be against: reason, this 
ought not, nor will not bee allowed 
before judges ; quia malus usus abo- 
lendus est. 


For it is a maxime ; 
Andthere- 3 
§ 
4 


turnitas temforis, sed soliditas rationis est consideranda (4). 


And by this rule cited by our author, at the parliament holden at 
Kilkenny in Ireland, Lionel duke of Clarence being then lieutenant © 
of that realme, the Jrish customs called there the Brehon law (for- 


(1) Instead of dest it 18 weet in L. and M. 
Roh. and P. 


(2) Sect. 174. is placed here in L. and M. 
as we have formerly noticed. See 117. b. 
note 2. 


that 


(3) See 14. Vin. Abr. 573. 4. Com. Rig. 6: 
; ae See Day. Rep. 32. & 7. Vin. Abr. 180. 
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that the Jrish call their judges Brehons ) was wholly abolished, for 

that (as the parllament sayd) it was no law, but a lewd custome, et 
Vide Sect. 265. malus usus abolendus eat (5), | 

But our student must know, that king John in the twelfth yeare 

of his raign went into /relard, and there, by the advice of grave 

and learned men in the laws whom he carried with him, ‘by parlia- 
(Vaugh. 203.) ment de communi omntum de Hibernia consensu, ordained and esta- 

blished, that Jrciand should be governed by the lawes of 
England (1), which of many of the Irishmen, atcording to L141. b.] 
their owne desire, was joyfully accepted and obeyed, and of many 
the same was soone after absolutely refused, preferring their Brehon 


Rot. Pat. 11H. 3, law before the just and honoyrable lawes of England. Rez, tc. ba- 
Her ol ronibus, militibus, et omnibus UBcré tenentibus ealutem. Satis, ut 


credimus, veatra audivit dtecretio, quid quando bone memorie 
Johannes; quontdam re£ Anglia, fiater noster, venit in’ Hyberniam, 
ifée duxit setum'vifoa discrétbs et legis feritos, guorim cémmilni 
Come! ‘et ad inetantiam Hydernensium,’ etätuit et precefit léges 
Abgtitana in Hybernid, ‘ta guéd eyes'edadevh te scrihturas redat- 
: tas Fctiguit sub sigillo sea ad Scdccdritum Dublin. : ° | 
Re Pant ‘ Rex comitibus, baronibus, mikilus, et liberis hominibus et omni- 
Na: bus alijs de terrd Hybernia salutem. Quia manifeste gese dignosci- 
tur contra coronam et dignitatem nostram et consuectudines ét legea 
regni nostri Anglia, quas Gone memoria dominus Johannes rex, fiq- 
° ter nôster, dé communi omnium de Hybernid consenau, teneri statuit. 
in terra illa, qued filacita tenéantur in curié Christianitatis de ad-. 
votdriontbus ectlesiarum ‘et cafiellarum, vel'de laico feodo, vel dé. 
catallis, gua nôn aunt de testamento, vel matrimonio: vobig manda- 
mus; firohibentes quatenus hujusmodt flaci ta in curid Chriatianitdtis 
mallatenus séqui presumetis in mani ftetum dignirätie.el coroné nos-" 
træfrejudicium, scituri' Niro certo quod si feceritis, dedimus in 
mehdatis justitinrio nostro Hybernie statuta curia nostre in Anglia . 
contra transgressioncs hujus mandati nostri cum juetitid procedat, 
es quèd ‘nostrum ett rxequatur. In cujua, &e. teste rege ,cpyd . 
Winchcomb, 28 die Octobris, anno regni nostri 18. Et mandatum 
cat justitiario Hybernie, per literas clausas, quod predictas literas 
hateñtes frublicè legi et teneri faciat. 
Rot. Patent Rez, &e. fro communi utilitate terre Hybernie, et: fro unitate 
3 terrarum, firovisum est, quèd omnes leges ct consuetudines, que. 
invrégno Angle tenentur, in FlyBernia tencantur, et eèdem terra 
etadem tegibus subjaceat, ac ‘her casdem ‘regatur, sicut Johannes 
vex, cumiUic esse, statuit et firmiter mandavit. Ideo volumus, ° 
gédd omhia brevia de cémmuni jure, que currunt tn Anglia, simi- 
kter turrant in Hybernia eub novo sigillo regis. In ctjus, Ut. 
teste meifiso afiud Woodstocke. Wherein it is to be observed, that 
Ti 191.00 Ufilon of Taies is the best méanes for the unity of countries. * Una 
ram ato ef eadem lex esse debet tamin règno Anglie quam Hybernie. [m] 
Terra Hybernta inter se habet parliamentum ef omnimodas curias 
Phase prout in Anglia, et her idem farliamentum facit leges ct mutat 
det 1. = eves; et illi de câdem terrê non obligantur per ¥tatuta in Anglé, 
350. +. bye tops . ° "lL oa. 
quia ‘hit non habent milites parttamenti (2). 

By an act of parliament (called Poyning’s law) holden in Ireland 
in the tenth yeare of Henry the seventh, it is enacted, that all sta- 
tutes made in this realme of England before that time, should be of 
force and be put in use within the realme of Ireland (3) ; which - 
(though it be by Way of digression) is not unnecessary for our student | 
toknow. But now let us heare our author (4). © | 


5)- [See Note 228. . (2) [See Note 229.° 
QT oe 1 a eb stat. 10 a He. 22. 


1. b. 
(1) [See Note 229.] (4) [See Note 230.] 





Lib. 2; 


Car. 32: 


-ROFS- maners de renis y sont, 
c’estascavoir, rent servicé, rent 
charge, ct. rent seche, Rent service 


est, low, le tenant. tient sq terre de sgn. 


seignior per fealty d certaine rent, 
ou per homage fealtie et certaine rent, 


ou per auters services cf certaine rent. 


Et si rent.serpie,soit a ascun jaur, 
que. doik estre. pay, aderere, le. sei- 
Snior pois distrainer pur .cee de.com- 
mon droit. 


Of, Reyts, 


Of Rents. 


Sect, 213. 


Sect. 213: 


“HIREE manner of rents. there, 

: be, that is to say, rent service, 
rent charge, and rent secke. Rent 
service is, where the tenant holdeth 
his land of his lord, by fealtie and 
certaine rent, or by homage fealty 
and certaina. rant, or by other-ser- 
vices. and;certainerent: And -if-rent: 
serriee atany day, that it ought to, 
be.payed; be- behinde, the lord may 
distraine for that of common right. 


OME have divided rents, into foure kindes, viz. rent-service, , 
rent charge, rent distreynable of common right, (whereof some- 
what shall be said in this Chapter) and rent secke. 


“ Rent,” in Latine redditus, [a] by some dicitur à redeundo, quig, Le 
retroit, et guotannia redit. # And others say it is derived of reddere,, 
for that thé rent is reserved out of. the, profits of the Jand, and is 
not due till the tenant or lessee take the profits ; for reddendo inde 
or solvendo, or reservando inde, or the like, [b} ig as mych to say,as 
the tenant, or lessee shall pay.so much out of the profits of, 333 "iso ge 
‘the lands; for reddere nihil aliud est guam acçchtum aut : ; 
Seu reddere est quast retro, 
dare, and hereof commeth redditys for a rent. 

Here note, for the better understanding of ancjent records, , 
statutes, charters, &c. gadel, or gavell, gablum, gabellum, gabellet- 
tum, galbellettum, and gavillettum, doe signifie a rent (1), cus- 
tome, duty, or service, yeelded or done tothe king or any other 


[ 142, a. |: 


aliquam partem ejusdem restituere. 


lord ; as, Wallingford continet 276 hagas,,t. e. domoe reddentes, 
9 libras de gablo, i.’ e..de, redditu : and Oxford, hec urbe reddebat 
pro theolonio’et gablo regi 20. L et aexctarips mellis, comiti flfharo | 
10 libras. And this is the legall signification thercof (2). 


“ Rent service.” 


It is called a rent service, because it hath | 


some corporal service incident unto it, which at least is fealty, as. 


here, it appeareth. 


“ Sa terre,” [c] A rent service, cannot be reserved, out of ‘any 
inheritance but such! as is. “manurable, whereinto the lord may enter 
and take a distresse, as in lands and tenements, reversions, remajn- . 5 
ders, and, as some. have said, out of the herbage of lands, and re- 
gularly not out of any inheritances incorporeall, or that lye in grant. 
oe By act of law one rent, or service may issue out of another ; | 

if 4. before the statute of guia emptores terrarum had given lands - 
ta B to hold to him by. fealty and ten shillings rent, and B. had | 


made a feoffment in fee to C. &c. whereby there was a mesnalty 


(4) See acc. ante 140. a. note 4.. 


created . , | 


(2) [See Note 231] 
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created ; in this case C. should hold of J. either by the same ser- 
vices the law created, or such as he specially reserved, and B. did 
by operation of law hald those services of 4. by fealty and ten 
shillings rent, that is to say, by rent and service out of rent and 
service: and if the rent be behinde, the lord paramount may dis- 
traine upon the land for his rent, for both mesnalty and seigniory 
doe issue out of the land, the mesnalty immediately, and the seig- 
niory mediately, which is worthy of due consideration and obser- 
vation. 


“ Certaine rent.” [e] For the rent must be certaine, or which 
may bee reduced to a certainty; for fd certum eat, quod certum 
reddi potest. [f ] Contin-tur charta reddendo inde annuatim ad 
tales terminoa, vel faciendo inde talia servitia, vel tales consuetu- 
dines, que omnia debent ease ceria ct in chart exprcesa, tfc. But of 
this 1 have spoken Sect. 136. And the rent may as well be in delivery 
of hens, capons, roses, spurres, bowes, shafts, horses, hawkes, pep- 
per, comine, wheat, or other profit that lyeth in render, office, atten- 
dance, and such like, as in payment of money. [g] But a man upon 
his feoffment of conveyance cannot reserve to him parcell of the an- 
nuall profits themselves, as to reserve the vesture or herbage of the 
land or the like (3), for that should be repugnant to the grant: non 
debet enim ¢sse reservatio de firaficuis ihets, guia ea conceduntur, 
eed de redditu ncvo extra firoficua. 


“ Pet distreiner fur .eo.” For where there is a fealty, &c. in- 
cident to the rent, there is a distresse incident also thereunto. [4} 
But it is tobe understood, that for a rent or service, the lord cannot 
distreine in the night, but in the day time: and soit is of a rent 
charge. But for dammage feasaunt one may distreine in the night, 
otherwise it may bee the beasts will be gone before he can take 
them. 


“ De common droit” Of common right, [i] that is, by the 
common law, so called, because the common law is the best and 
most common birth-right that the subject hath for the safeguard 
and defence, not onely of his goods, lands and revenues, but of his 
wife and children, his body, fame, and life also. So as the mean- 
ing of Lit‘leton in this particular case is, that the lord may distreine 
for his rent of common right, that is, by the common law, without 
any particular reservation or provision of the party. And it is to 


be observed, that the common law of England sometimes is called 


right, sometimes common right, and sometimes communis justitic. 
In the grand charter the common law is called right. Rectum nulli 
vendemus, nullinegabimus, aut differemus justitiam vel rectum. In 
the statute of W. 1.c.1. it is called common droit. Ln firimes voet 
le roy, et commande, gue le peace de 8. eglise et de la terre soit bien 
garde et maintaine en touts fivinte, et que common droit soit fait a 
soute,auxibien aux fioers come aux riches, sauns regard de nulluy ; 
which agreeth with the ancient law in the time of king Edgar. Por- 
ro autem has fofiulo quas servet frofionimue leges. Primèm publict 
juria bencficio quisquam frui:ur, idque ex equo et bono, stve ie dives 
siveinofis fuerit, jue reddit. And Fleta saith, Item guod pax ecclesia 
et terre inviolabiliter observelur, et quôd communis justitea singulte 

furtier 

(3) See Bro. Abr. Reservation 46. Dr. & Stud. Dial. 2.c. 22. 
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‘puriter exhibéatur. And all the commissions and charters for exe- 
cution of justice are, facturt quod ad justitiam pertinet sccundum 
legem et consuctudi..em Anglia. So as in truth justice is the daugh- 


Sect. 214, 215. 





ter of the Jaw, for the law bringeth her forth. And in this sense be- vide Sect. 214, | 
b ing largely taken, as well the statutes and customes of the 219-326. 252. $3. 
[142. -J realme, as that which is properly the common law, is in- 
cluded within common drott. Littleton in this his treatise nameth 
common droit sixe times. \ 
_ Sect. 214. 
T si home voyloit doner terres ou A ND if a man will give lands or 
tenements aun auter en taile, tenements to another in the 


rendant a luy certain rent per an (1), 
il de common droit poit distreiner pur 
le rent aderere, coment que tiel done 
Suit fait sans ‘fait, pur ceo que tiel 
rent est rent service. En mesme le 
man est, si leas soit fait. a un home 
pur terme de vie, ou d'auter vie (2), 
rendant al lessor certaine rent, ou 
pur terme de ans rendant certaine 
rent. 


AUNS fait.” 
be reserved without deed. 


‘6 En mesme le manner, si lease soit fait, E&ÿc.” 


For it is a rule in law, that a rent service may 


taile, yeelding to him certaine rent 
by the yeare, hee of common right 
may distraine for the rent behind, 
though that such gift was made 
without deed, because that such rent 
is rent service. In the same man- 
ner it is, if a lease be made to a man 
for life, or the life of another, rend- 
ring to the lessor certaine rent, or 
for tearine of yeares rendring rent.. 


35 EL 6. 3% 
(Cro. Eliz. $3. 
Post. 335. b.) 


For these be Vide Sect. 131, 


rents services, because fealty is incident to these rents; for, as it 
hath bin said before) a lessee for life or years shall doe fealty. And 
if a man make a lease at will, reserving a rent, the lessee shall not 
doe fealty, and yet the lessor shall distreine for the rent of common 


right. 


‘“ Rendant” commeth of the word reddo, i. e. rem pro re dare, 
and signifieth yeelding or repaying : but of this I have spoken before | 
in this Chapter, Sect. 213. 


Sect. 215. 


ES en tiel cas, ou home sur tiel 

done ou lease ©. ile reserver a 

tuy rent service, il covient, que le re- 
version de les terres ct tenements soit 
en le donor ou lessor. Car si home 
voile faire feoffement en fee, ou voile 
doner terres en taile, le remainder 
oustre en fee simple, sans Sait, reser- 
cant 


(D Per an not in L. and M. nor Rob. but 
in P. and Red. 


UT in such case, where a man 
‘upon such a gift or lease will 
reserve to him a rent serviec, it 
behoveth, that the reversion of the 
lands and tenements be in the donor 
or lessor. For if a man will make a 
feoffment in fee, or will give lands 
in taile, the remainder over in fee 
simple 


(2) Ou d'auter vie not in L. and M. nor 
Roh. but in P. and Red. 
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vant a luy certaine rent, tid reserva- 
tion est void, pur ceo que nul rever- 
sion remaine et te donor, ct tiel 
tewant ticht la terre immediatment de 
le seignior, de que son donor tenoit, 


Ec. 


{Alute 47. 4.) 


Ant. 35. a.) gift in taile without any reservation, the donee shall hold of the 
fe) tae ta. donor by the same services that he held over. [m] But otherwise 
38 EL. 3.7. it is of an estate for life or years ; for there if he reserveth nothing, 
39 HL 6. 7. he shall have fealty ontly, which is an incident inseparable to the 

teversiôn, as hath béén said. 
“ Le remainder oustre enfee simple sans fait.” Here it appear- 
eth, that if a man maketh a gift in taile, the remainder in fee, with- 
{n] 40 B.S. 10. out deed [#], the remainder is good, and passeth out of the donor 

13 E. 4. 260 by the livery of seisin : and so it is of a lease for life or yeares, the 
LEé remainder over in fee ; for the particular estate and the remainder 
My LH 8. “+ to many intents and purposes, make but one estate in judgement of 
F.N.B. 310. law. Vide Sect. 60. 
nee 3 
py E. 3. 8. “ Remainder,” in legall Latiné, is remanefc, coming of the La- 
(ara Co. ») te worde remaneo ; for that [0] it is a remainder or remnant of ah 
Calme ese estate in lands of tenemrénts, éxpèctant upon a particular estate 
re Sea) . created together with the same at one time, as in the cases heré of 

Littleten appeareth (2). 
(1) (See Note 232.) (2) See Fearne’s Ess. on Conting. Rem. 3d ed. p. 5. to 11. 


Of Rents. 


“ EVERSION,” Reversio commeth of the Latine word re- 

vertor, and signifieth a returning againe ; and therefore 
reversio terre est tanguam terra revertens in possessione donatort, 
sive heredibue suis, poet donum finitum, {Yc. as in the cases that 
Littleton here hath put. 


“ Fi covtent que le reverston, tc. soit en le donor ou lessor, tc.” 
This fs not to be understood dnly of a revérsion immediately expec- 
tant upon the gift or lease. For if a man maketh a gift in tayle, the 
remainder in tayle, resétving a reht, ahd kéepe the teversith in 
himselfe, this is 4 rent service. 


“© Reservant.” Reserver commeth of the Latine word 143. à.] 


reseruo, that is, to provide for store; as when a man de- 

parteth with his land, he reserveth or provideth for himselfe a rent 
for his owne livelihood. And sometime it hath the force of saving 
ot excepting. So as [k] sometime it serveth to reserve a new thing, 
viz.a rent, and [/] sometime to except part of the thing in esse that 
is granted (1). 

And it is to be understood, that in the case of the gift in taile, 
lease for life or years, the fealtie is an incident inseparable to the 
reversion, soas the donor or lessor cannot grant the reversion over, 
and save to himselfe the fealty, or such like service. But the rent 
he may except; because the rent, although it be incident to the 
reversion; yet it is not inseparably incident. If a man maketh a 


Sect. 215. 


simple, without deed, reserving to 
him a certaiie rent, this reservation 
is void, for that no reversion re- 
maines in the dônor, and such te- 
nant holds his land immediately of 
| the lord, of whom his donor held, 


Lib, 2. 


Sect. 


E. ceo est per force de le statute de 
_4 quia emptores terrarum. Car 
devaunt le dit estatute, si home fesoit 
un feoffement en fee simple, per fait 
ou sans fuit, rendant a luy et a ses 
heires certaine rent, ceo fuit rent ser- 
vice, et pur ceo il puissoit distreiner de 
common droit ; et s’il fuit nul reser- 
cation d’ascun rent, ne d’ascun ser- 
vice, uncore le feoffee tenust del feof- 
for per autiel service, que le feoffor 
tenust oustre de son seignior procheine 
paramont. 


Hereof is spoken before in the Chapter of Frankalmoigne, 


“ Qiu: emptores terrarum.” 


Sectione 140. 


« Per fait ou sans fait, &c.” For all rent services may be reserved 


Of Rents. 


Sect. 216, 217. 


216. 


ND this is by force of the sta- 
tute of quia emptores terrarum. 
For before that statute, if a man had 
made a feoffment in fee simple, by 


deed or without deed, yeelding to 


him and to his heires a certaine 
rent, this was a rent service, and for 
this hee might have distrained of 
common right; and if there were 
no reservation of any rent, nor of 
any service, yet the feoffee held of 
the feoffor by the same service, as 
the feoffor did hold over of hia lord 
next paramont. 


Û (2. Inst. 500. 


(Ant. 142. b) 


without deed (as hath been said), and as it appeareth here. 

And at the common law if a man had made a feoffment in fee 
by parol, he might upon that feoffment have reserved a rent to him 
and his heires ; because it was a rent-service, and a tenure thereby . 


created. 


“ Et s’il fuit nul reservation, Sc. le feoffee tenust del feoffor fer 
This. is evident, and agreeth with our 
bookes [*]}, that in this case the law created the tenure; wherein 
it is to bee observed, how the law regardeth equitie and equalitie, 
without any provision or reservation of the party. 


atstiele services, &'c.” 


Ipse etenim leges cufiunt, ut jure regantur. 


[143. b.] 
Ma si home, per fait endent, a 


cel jour fait tiel done en fee taile 

(1), le remainder ouster en fee; ou 
lease a terme de vie, le remainder 
ouster en fee; ou un feoffment en fee; 
et per meme Vendenture il reserve a 
luy et a ses heires un certaine rent, et 
que si le rent soit aderere, que bien 
lirroit a luy et a ses heires a dis- 
, treiner, 





Sect. 


217. 


BY if a man, by deed indented, 
at this day maketh such a gift 
in fee taille, the remainder over in 
fee; or a lease for life, the remainder 


_over in fee; or a feoffment in fee ; 


and by the same indenture he re- 
serveth to him and to his heires a 
certaine rent, and that if the rent 
be behind, it shall be lawfull for him 
an 


(1) Fee not in L, and M. Roh. and Redm. 


Vou. 1, , 


52 
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treiner, &c. tiel rent est rent charge ; 
pur ceo que ticlx terres ou tenements 
sont charges ove liel distresse per force 
de le scripture tanteolement, et nemy 
de common droit. Et si tiel home, sur 
fait endent, reserca a luy et a ses 
lieires certain rent, sans ascun tiel 
clause mise en le fait, que il poit dis- 
treiner, donque tiel rent est rent secke; 
nur ceo que il ne poit cener de aver le 
rent, si ceo soit deny, per meane de 
distresse; et s’ilne fuit unques en cest 
ous seisie de le rent, il est sans remedic, 
come serra dit apres. 


Of Rents. 


Sect, 217. 


and his heires to distreine, &e. such 
a rent is a rent charge; beeause 
such lands or tenements are c 

with such distresse by foree of the 
writing only, and not of common 
right. And if such a man, upon a 
deed indented, reserve to him and 
to his heires a certaine rent, with- 
out any such clause put in the 
deed, that he may distreine, then 
such rent is rent secke; for that hee 
cannot come to have the rent, if it 
be denied, by way of distres; and if 
in this case hee were never seised of, 
the rent, he is without remedie, as 
shall be said hereafter (2). 


bee actually indented; for albcit the words of the deed be 


In the mean time it is 


[s] But some doe hold, that other- 


[144. a.] 


(¢] A man granted a rent 


, 
Fee CS “ ER fait endent.” Yt cannot be a deed indented unlesse it 
ea. 14. 
Post, 230.8. hac indentura, tc. yet if it be not indented indeed, it is no in- 
(5. Co, 30. b. denture. But if the deed be indented, albeit the words of the deed 
Lot Le not Acc indentura, yet it is an indenture (3). 
are AT And it is holden that [fp] if a feoffment in fee be made by deed 
Ti Hi. 7e 2% poll reserving a rent, this reservation is good; for when the feoffee 
pod EL accepts the deed and livery of the land, he agreeth to the rent, and 
WES the rent is reserved by the words of the feoffor, and not by the grant 
(a. Ro. Als. a.) of the feoffee. But of this more hereafter. 
to be noted, that of ancient time a deed indented was called charia 
cyrographata ; (4) or charta communis, because each party had a 
(Co Fleta Eb. S part. And a deed poll was called charta de und farte. (q | Charte 
fel. 100. autem de frurd donatione et simfilici fienès donatorium ef ejue 
heredes debent remanere. Communes vero dupflicari debent, ita quèd 
quilibet habeat fartem suam; vel si una sit tantum, tunc tn equa 
manu communis amici utriusque fronatur, salvo cuetodienda, dum 
cuilibet partium necesee fuerit exhibendum. 
fan. “ Reservant aluy.” [r] Note, it is a maxime in law, that the 
es + Awd. rent must be reserved to him from whom the state of the land 
* eg warty moveth, and not to a stranger. 
(s]35H.6.36 wise itis in the case of the king. 
fas. Ba. 93.168, | 
Old Tenures. - “ Et tiel rent est rent charge.” It is called a rent charge because 
06.164. the land for payment thereof is charged with a distresse, If it be to 
¥. N° 2. 210. the whole value of the land, or to the fourth part of the value, then 
7. Co. 28. be the rent is called a fee farme. (5) Here Littleton putteth his case, 
Hinwad’y case. and so did he in the next Section before, of a clause of 
poe ene ee distresse generally granted. 
Maund & Gro out of certaine land, fro consilioimhenso et impedendo, to have and to 
gory. 


hold to him and to his assignees for terme of his life, payable at 


four feasts inthe yeare, and for default of payment upon demand 


(3 See post. Sect. 341. 
3} [See Note 255. 


it 


(4) [See Note 234 
15) | See Note 235. 


Lib. 2, Of Renta, 


it should be lawfall for him to distrayne ; the grantee granted the 
rent over; the assignee after one of the dayes demanded the rent, 
and distreyned, and the distresse adjudged lawfull; for he needs 
not make a demand at any of the dayes, as in the case of re- 
entry, but he may demand it when he will, for it is only to entitle 
him to his remedy for his meere duty (1). , 

. “ Distreyner, &c.” Here by (Etc. ) isimplyed what things are 
distreynable, which elsewhere is expressed at large. Also where the 
distresse is to be taken in the same land, and in some other, which 
With many differences is set downe in his proper place. 


‘ Il serra sana remedic.” Note, that upon a reservation of a rent 
upon a feoffement in fee by deed indented; [w] the feoffor shall not 
have a writ of annuity, because the words of reservation, as red- 
dendo, solvendo, factendo, tenendo, reservando, &¥c. are the words of 
the feoffor, and not of the feoffee, albeit the feoffee by acceptance 
of the estate is bound thereby. 

And where Littleton putteth his case, when a reservation is made 
upon an estate that passeth by livery, the same law it is, if a man 
at this day doe bargaine and-sell his land by deed indented and in- 
rolled according to the statute, a rent may be reserved thereupon ; 
for albeit an use had onely passed by the common law, yet now by 
the statute of 27 H. 8. cap. 10. the use and possession passe to- 
gether, and so it was adjudged. * And so it is ofa grant of a rever- 
sion or remainder, and any other conveyance of lands or tenements, 
whereby any estate doth passe. 


Sect. 218. 


UXY, si home seisie de certain 


Sect, 21€. 
M ol & 4 om Bots 


terre graunt, per un fait polle, 
ow per indenture, un annual rent is- 
suant hors de mesme la terre, a un 
auter en fee, ou en fee taile, ou pur 
terme de vie, Ge. ovesque clause de 
distresse, Ge. donques ceo est rent 
charge; ‘et si le grant soit sans clause 
de distresse, donques il est rent seck. 
Et. nota, que rent secke idem est 
quod redditus siccus: pur ceo que 
nul distresse est incident a ceo. 


EISIE de terre.” 


LSO, if a man seised of cer- 

taine land grant, by a deed poli, 
or by indenture, a yearely rent to 
be issuing out of the same land, to 
another in fee, or in fee taile, or for 
terme of life, &e. with a clause of 
distresse, &c. then this is a rent 
charge ; and if the grant be with- 
out clau se of distresse, then it is a 
rent secke. And note, that rent 
secke idem est quod redditus siccus 3 
for that no distresse is incident unto 
it. 


[x] Note, that a rent cannot be grañted [2)53©.s.tt 
out of a pischary, a common, an advowson, or such like in- 


corporeal inheritances, but out of lands or tenements whereunto the 
grantee may have recourse to distreyne, or which may be put in 
view to the recognitors of an assise, as hath beene said before in this 

chapter. 


(1) See further as to this difference between distrain, the second point in Matnd’s. case 


a reentry to avoid an estate and an entryto above cited, and Gilb. on rents 73. 


Lib. 2. Cap. 12. 


Of Rents. Sect. 219. 


Mr É PES chapter. And though it be out of lands or tenements, [z] yet it 
6 H. 6.8. must be out of an estate that passeth by the conveyance (as by all 
ree Littleton’s examples appeareth), and not out of a right; as if the 
SES Fines L disseisee release to the disseisor of land, reserving a rent, the reser- 
46 E. 3. 27. vation is void, ef atc de similidue. 
21 EL A. 8 
temp. E. 1. 299 
Ane. “ Grant fer fait” * Also a man may have a rent by pre- 
‘Title 54. scription. 
& Cage) | 
“Rent secke idem est quod redditue siccus.”” This needs no 
explanation, for Littleton expounds it himselfe. 
| Sect. 219. [144. b] 
TEM, si home granta per son fait AËC if a man grant by his 
un rent charge a un auter, et le deed a rent ce to another, 
rent est arrere, le grantee poet eslier, and the rent is bebind, the tee 
s’il coet suer un bricfe de annuitie de may chuse, whether he will sue a 


ceo envers le grantor, ou distreyner 
pur le rent arrere, et le disiresse re- 
tainer tanque il soit de ceo pay. Mes 
il ne poit faire, ne aver, ambideux 

le, ce. Car s’il recover per 
briefe dannuity, donques la terre est 
discharge de le distresse, ce. Et s’il 
ne suist briefe de annuitie, mes dis- 
treine pur les arrerages, ct le tenant 
suist son replegiare, et donques le 
grantee avowa le prisel de le dis- 
tresse en le terre en court de record, 
donques est la terre charge, et la 
person del grantor discharge d’action 


d'anuuily. 


writ of annuity for this against the 
grantor, or distreine for the rent be- 
hinde, and the distresse detaine until 
he be payd. But he cannot doe, or 
have, both together, &c. For if he 
recovers by a writ of annuity, then 
the land is discharged of the distress, 
&e. And if he doth not sue a writ 
of annuity, but distreine for the ar- 
rerages, and the tenant sueth his 
replevin, and then the grantee avow 
the taking of the distresse in the 
land in a court of record, then is 
the land charged, and the person of 
the grantor discharged of the action 
of annuity. 


“ ENT charge.” Here it appeareth by Littleton, that this 
primä facie is a rent charge, whereof in this chapter shall 


Put case, that /. be seised of lands in fee, and 


he and JB. grant a rent charge to one in fee, this primd facie is the 
grant of 4. and the confirmation of 2B. but yet the grantee may 
[a] Two men grant an an- 
nuity of twenty pounds fier annum to another, although the persons 
be severall, yet he shall have but one annuity. But if the grant 
be, obligemus nos, et utrumque nosiriim, the grantee may have a 
writ ef annuity against either of them; but he shall have but one 


| “ Briefe de annuitie”’ is a writ for the recovery of an annuity. 
[5] An annuity is a yearly payment of a certaine summe of money 


D. Co. 24. 
1. Ro. Abr. 287.) 
be spoken more at large. 
And so it is of a rent secke. 
“ Home grant.” 
[e] 16 E. 2. have a writ of annuity against both. 
bg Annuity 47. 
ide Seet. 314. 
(5. Co. 86. 
1. Ro. Abr. 898. 
Hob. 59. 
Plowd. 439.) satisfaction. 
8 & Stud. 
[9 3. 17 EL 
344. b. 
E. 3. 
xecutor 73." 
inch's Law 301. 


e N. B. 153. a.) 


granted 


Lib. 2. 
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granted to another in fee for life or yeares, charging the per- 
son of the grantor onely. [c] But not onely the grantee, but his 
heire and his and their grantee, (1) also shall have a writ of an- 
nuity. [d] But if a rent charge be granted to a man and his 
heires, he shall not have a writ of annuity against the heire of the 
grantor, albeit he hath assets, unless the grant be for him and his 
heires (2). 


“* Poet ealier.” The grantee hath election to bring a writ of 
annuity, and charging the person onely to make it personall ; or to 
distraine upon the land, and to make it reall. 

But if a man grant a rent charge to a man and his heires, and 
dieth, and his wife bring a writ of dower against the heire, the 
heire in barre of her dower claimes the same to be an annuity 
and no rent charge ; yet the wife shall recover her dower ; for he 
cannot determine his election by claime, but by suing of a writ of 
annuity (as Littleton saith), neither can the heir have after the en- 
dowment an annuity for the two parts ; for that should not be ac- 
cording to the deed of grant, for either the whole must be a rent 
charge, or the whole an annuity. But Littleton is to be understood 
with some limitation : [e] for of a rent granted for owelty of par- 
tition, a writ of annuity doth not lie, because it is of the nature of 

the land descended. Also of such a rent as may be grant- 
[145. a. ] ed without a deed of writ of annuitie doth not lie, though 
it be granted by deed. 

[f 1 And here it is to be noted, that there is no election given 
of two severall things, as if the grant were of an annuitie or a robe 
yearely, &c. for there the grantor hath election at the day to deliver 
which he would. But here are two remedies given for one yearely 
summe, and consequently the grantee shall at any time have election 
totake which of the remedies hee will; for in all cases where se- 
verall remedies be given, the party to whom the law giveth the re- 
medies, it giveth him withall election to take which of the remedies 
he will 


_ “ Mea il ne poet faire ou aver ambideux ensemble.” For then he 

should recover one thing twice, which should be a double charge to 
the grantor. 

Note, as toelections, these diversities following : (1) 

First, when nothing passeth to the feoffee or grantee before elec. 
tion to have the one thing or the other, there the election ought to 
be made in the life of the parties, and the heir or executor cannot 
make election. But when an estate or interest passes immediately 
to the feoffee, donee, or grantee, there election may be made by them 
or by their heires or executors. 

Secondly, when one and the same thing passeth tothe donee or 
grantee, and the donee or grantee: hath election in what manner or 
degree he will take this, there the interest passeth immediately, and 
the partie, his heires or executors, may make election when they 


will. 
Thirdly, 


[145. 
(1) [see Note 236. } 


(2) [See Note 237-] 
from his own Reports. 
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2 Co. 36, 37. in Sir 
Rowland Hey- 
ward's case. 


a] 
(1) Lord Coke extracts the six follow- 
ing rules concerning election verbatim 
See 2. Co. 36. b. 
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Thirdly, when election is given to severall persons, there the first 
election made by any of the persons shall stand. 

Fourthly, in case an election be given of two severali things, al- 
waies he, which is the first agent, and which ought to doe the first 
act, shall have the election. Asif a man granteth a rent of twentie 


@ Re. Abr. 785, shillings or a robe to one and to his heires, the grantor shall have 
Plowd. 6. post. the election ; for he is the first agent, by payment of the one, or de- 
pg es, ee liverie of the other. So if a man maketh a lease, rendering a rent 
NE 4.4% sor a. robe, the lessee shall have the election causé gud sure. And 
11 E.3. noue with this agree the bookes in the * margent. [g] But if I give 
37. 11 Aw-P-8  unto you one of my horses in my stable, there you shall have the 
3 E. 3. ut. election ; for you shall be the first agent by taking or seisure of one 
a3 es tit them. And if one grant to another twentie loads of hazill or 
Barre 198. twentie loads of maple to be taken in his wood of D. there the 


ge 
=o 
F 
Be 
od 


grantee shall have election ; for he ought to doe the first act, sci. 
to fell and take the same. 

Fiftly, when the thing granted is of things annuall, and are to 
have continuance, there the election remaineth to the grantor, (in 
case where the law giveth tohim election) as well after the day, as 
before. Otherwise it is when the things are to be performed senicd 
vice. And therefore if I grant to another for life an annuitie or a 
robe at the feast of Easter, and both are behind, the grantee ought 
to bring his writ of annuitie in the disjunctive ; for if he bring his 
writ of annuitie for the one onely, and recover, this judgement shall 
determine his election for ever; for he shal] never have a writ of 
annuitie afterwards, but a scire facias upon the said judgement. 
Which reason, Frtzherbert, inhis Natura Brevium, (2) not observ- 
EE sad the ing held an opinion to the contrarie. But if I contract with you to 
other aboreæid ‘pay unto you twentie shillings or a robe at the feast of Easter, after 
(Plowd. 6. the feast you may bring an action of debt for the one or for the 
1 Ro. Abr. 726.) other. 

Sixtly, the feoffee by his act and wrong may lose his election, and 
give the same to the feoffor. Asif one infeoffe another of two 
acres, to have and to hold the one for life, and the other in taile, 
and he before election maketh a feoffment of both ; in this case, the 
feoffor shall enter into which of them he will, for the act and wrong 

. of the feoffee. (3) 


\ “* S’tl recover en bricfe de annuitie, donquee est la terre discharge 
de diatreerc.” Here is tobe observed, that this determination of the 
election of the grantee must be by action or suit in court of record ; 

oh} 7 El. Dyer [4] for albeit the grantee distreine for the rent, yet hee may bring 
a writ of annuitie and discharge the land. And Littleton putteth 


(MF. N. B. his case here surely upon a recoverie in a writ of annuitie. {e] But 
ANS if the grantee doth bring a writ of annuitie, and at the returne 
thereof appeare and count, this is a determination of his election in 
GERS a court of record, albeit he never proceedeth any further. [k] As 
° if a wife be endowed ex assensu fatris, and the husband dieth, the 
wife hath election either to have her dower at the common law or 
ex assensufiairie (4); if she bring a writ of dower at the common 
law, and count, albeit she recover not, yet shall she never after 

claime her dower ex assenau patria. ; 
So 

(2) See F.N. B. 152. G. (4) See acc. before Sect. 41. 


(3) [See Note 238.] 
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[{ So if the grantee bring an assise for the rent, and make his [] 108.417. 
plaint, he shall never after bring a writ of annuitie. But the pur- 
chasing of a writ of annuitie, and entrie of it in court of record, or 
of an assise,is no determination of the election ; because an estranger 
may purchase a writ in the name of the grantee, and enter it of re- 
cord: but if the grantee appeare thereunto, &c. then this doth 
amount to a determination of his election, as hath been said. 


“‘ Son refilegiare.” Littleton spake immediately before Inst, 199. 
[145. b.] of un briefe d’annuity, but here he saith eon reflegiare ; Giant tk 12 
because goods may be replevied two manner of wayes, viz. by writ, Maribr. ca. 21. 


and that is by the common law, or by the pleint, and that is bythe Yj} es 16.17. 
statutes for the more speedy having againe of the cattell and goods. Fleta, lib. 2, ca.40, 


A vefilegiare lyeth, as Littleton here teacheth us, where goods are 

distreined and impounded, the owner of the goods may have a writ 

de replegiari facias, whereby the sherife is commanded, taking 

sureties in that behalfe, to redeliver the goods distreined tothe arm. . 

owner, or upon complaint made to the sherife he ought to make a (Doct, Flee. 314. 

replevy in the [county]. Replegiare is compounded of re and file- de Vie. 17. 

Stare, as much as to say, as to redeliver upon pledges or sureties ; ™ 

and in the statute of Marlebridge, deliberare is used for reflegiare. 

[m] And the sherife ought to take two kinde of pledges, one by the pa le 

common law, and they be f/egii de firosequendo, and another bythe a.5. 4H 6. 15. 

statute, viz. filegis de retorno habendo. Vide Sect. 58. what things 

may lawfully be distreyned, whereupon a refrlegiare may be sued. . 

The formes of the writ you shall reade in the Register and F.N-B.* ‘Reg. F.N.B. 68. 
[7] It is a generall rule, that the plaintife must have the property ["}3 ay 

of the goods in him at the time of the taking. [0] But yetifthe 01.6. 39. 

goods of a villeine be distrayned, the lord of the villeine shall havea se 

replevy ; because the bringing of the replevy amounts to a claymein  Repler. 43. 


law, and vests the property in the plaintife. . But in thatcase ifthe SH das 
goods of the villeine be taken by a trespasse, the lord shall have no shrek 
replevy ; because the villeine had but a right. L 32. 

[#1] But there be two kinde of properties ; a generall propertie, QUE. su. 
which every absolute owner hath; and a speciall propertie, as goods 47 E. 3.13. 
pledged or taken to manure his lands, or the like ; and of both these hen 
a refilegtare doth lye. Pom 52e) 


And albeit it be provided by the statute of Marlebridge,[caf.21.]  Maribr. ca. 21. 
quod vicecomes fost querimoniam inde sibi factam ea, sine imfiedi- 
mento vel contradictione ejus qui dicta averia ceherit, deliberare 
1ossit, &c. [g ] yet where the defendant claimes property, the she- 
rife cannot proceed ; for it is a rule in law, that property ought to ‘Repler. 35. & 4. 
be tryed by writ. And therefore in that case where the tryall isby 314.67" ° 
pieint, the plaintife may have a writ de frofirietate probandé di- Prop. Prob. 5. 
rected tothe sherife to trie the propertie ; and if thereupon it be found 21 E. 4. 64. 
for the plaintife, then the sherife to make deliverance (for sobethe 2,5% Dyer 173. 
words of the writ); and if for the defendant, he can no further pro- (2. Ko. Abr. 481.) 
ceed. But thatis but an enquest of office ; and therefore if thereby 
it bee found against the plaintife, yet he may have a writ of replevy 
to the sherife ; and if he returne the claime of propertie, &c. yet 
shall it proceed in the court of common pleas where the property 
shall be put in issue and finally tried. And the sherife may take a 
pleint upon the said act out ofthe county, and make replevyn pre- 
sently ; for it should be inconvenient for the owner to forbeare his 
Cattell till the county day. ; : 

t 


Lib. 2. Cap. 12. 


{r] SE. 3.38. 
il res 

27 2 Propr. 
Prob. 6. 


94 HE. 6. 47. 


31 E. 3. 
deliver one) 


282. b. Doct. 


Stud. 122. b.) 


Bracton, Kb. 4. 
To. 328. a. & b. 


(2. Co. 36. b.) 


(1) [See Note 239.] 
(2) [See Note 240. } 
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[r] It is tobe noted, that a man cannot claime propertie by his 
bailife or servant ; and the reason is, for that if the clayme fall out 
to be false he shall be fined for his contempt, which the lord cannot 
be unlesse he maketh clayme himselfe ; for nemo punitur pro 
ulieno delicto (1). 

In a speciall case a man may have a replevyn of goods not dis- 
treyned. As if the mesne put in his cattell in lieu of the cattell of 
the tenant paravaile, that he is bound to acquite, he shall have a 
replevyn of those cattell that never were distreyned. 

If a man by his deed grant a rent with clause of distresse, and 
grant further, that hee shall keep the goods distreyned against 
gages and pledges, untill the rent be payd, yet shall the sherife re- 
plevy the goods distreyned ; for it is against the nature of such a dis- 
tresse to be irreplevisable, and by such an [invention] the currant 
of replevyns should be overthrown to the hindrance of the common 
wealth; and therefore it was disallowed by the whole court, and 
awarded that the defendant should gage deliverance, or else goe to 
prison. And Bracton is of the same opinion ; for he saith, Æodem 
modo de vid obstructd, fier breve quûd justiciet firofiter communem 
utilitatem, ne transeuntes ire diz imfiediantur, guia hoc esset com- 
mune damnum; ct in hoc vicecomes et jueticiari faciant sicut super 
deteniionem averiorum contra vadium flegii, profiter communem 
utilitatem, ne animalia dik inclusa frereant ; which in mine opi- 
nion is an excellent point of learning. 

If the beasts of divers severall men be taken, they cannot joyne 
in a refileg. but every one must have a severall replevyn (2). And 
so in a replevyn it is a good plea to say, that the property is to the 
plaintife and toa stranger ; and where there be two plaintifes, that 
the property is to one of them. 

There is also a writ de homine reflegiando. But Littleton is 
ready to give you further instruction: therefore heare him. 


“ Et avowa le prise, &'c. en court de record.” Here it appear- 
eth, that an avowry in a court of record, which isin nature of an 
action, is a determination of his election before any judgement given 
(5). And this is a good proofe of that, which hath beene formerly 
said of the writs of annuity and assise (4). 


Electiosemelfacta et placttum teetatum non fatitur regressum. 4 
Quod eemel flacust in electionibusampliusdisflicerenonprotest. [ 1 6.a. | 


If a rent charge be granted to 4. and B. and their heires; 4. 
distreyneth the beasts of the grantor, and he sueth a replevin ; 4. 
avoweth for himselfe, and maketh conusance for B.; 4. dyeth and 
B. surviveth : B. shall not have a writ of annuity ; for in that case, 
the election and avowry for the rent of 4. barreth B. of any election 
to make it an annuity, albeit he assented not to the avowry. 

But here is another diversity to be observed betweene the case 
aforesaid of the grant of the rent where he (as hath beene said) may 
make it either reall or personall, and when a man may have election 
to have severall remedies for a thing that is meerly personall or 

meerly 


(3) Acc. post. 268.a. F. N. B. 152. A. 
(4) See ante 145. a. 
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meerly reall from the beginning. 
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As if aman way have an action 
of account or an action of debt at his pleasure, and he bringeth an 
action of account and appeare to it, and after is nonsuite, yet may 


Sect. 220. 


28 E, 8.98, hh. 
27 K. 2 89. b. 
(6. Co. Ta. 
Ant. 139, 2) 


he have an action of debt afterwards; because both actions charge 


the person. 
the nature of an assise, and the like. 


Sect. 


TEAM, si home voile qu'un auter 


averoit un rent charge issuant 
hors de sa terre, mes il ne voile que sa 
personsoit chargeen ascun maner per 
briefed’annuitie, donques il poit aver 
tiel clause en la fine deson fait: Pro- 
viso semper,quod præsens scriptum, 
nec aliquid in eo specificatum, non 
aliqualiter se extendat ad oneran- 
dum personam meam per breve vel 


actionem de annuitate, sed tantum-. 


modo ad onerandum terras et tene- 
menta mea de annuali redditu præ- 
dict’, &e. (1) Donques la terre est 
charge, et le person del grantor dis- 
charge. 


The like law is of an assise, and of a writ of entry in 


220. 


LSO, if a man would that an- 

other should have a rent charge 
issuing out of his land, but would 
not that his person be charged in 
any manner by a writ of annuity, 
then hee may have such a clause 
in the end of his deed: Provided 
alwaies, that this present writing, nor 
any thing therein specified, shall any 
way extend to charge my person by 
a writ or an action of annuity, but 
only to charge my lands and tene- 
menis with the yearely rent ufore- 
suid, &c. Then the landis charged, 
and the person of the grantor dis- 
charged. 


Y this Section it appeareth, that when in a generall grant the 
law doth give two remedies, that the grantor may provide 
that the grantee shall not use one of them and leave the party to 


the other (2). 


should be repugnant to the grant. 


“ De annual redditu, &c." Here by (éc.) and the consequent 
of this Section bee implyed divers excellent points of learning, viz. 


But where the grantee hath but one reinedy, there 
that remedy cannot be barred by any proviso; for such a proviso 


28 H/8 Dier. 
9. b. 
(Hob. 78.) 


If a man by his decde granteth a rent charge out of the mannour of 


Dale (wherein the grantor hath ncthing)-with such a proviso that 
it shall not charge his person; albeit the repugnance doth not ap- 
peare in the deed, yet the proviso taketh away the whole effect of 
the grant, and therefore is in judgement of law repugnant; for upon 


So it was resolved 
by the justices in 

11 H. 8.: as justice 
Spilinan rc porteth, 
9 il 6. 33. 


the matter it is but a grant of an annuity, provided that it shall not 


charge his person (3). For which cause our author putteth his case 


of a rent charge issuing truly out of land. But if a man by his deed 
grant a rent charge out of land, provided that it shall not charge the 
land, albeit the grantee hath a double remedy, as hath beene said, 
yet the proviso is repugnant; because the land is expressly charged 
with the rent, but the writ of annyity is but implyed in the grant, 
and therefore that may bee restrained without any repugnancie, and 
sufficient remedy left for the grantee; for which cause our author 
putteth his case of the restraint of bringing a writ of annuity. 


(1) For the operation of this sort of pro- 
viso, see Dy: 222. a. aud 2. Co. 72. a. 


Vou. I. 


And 


(2) See post. 286,2.%b. 393.2 
(3) Acc: in Hrediman’s case, @ Co. $8.0. 


53. 


(10 Co. 139. a. 
Hob. 191. Cro. 
Cha. 555.) 
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And yet in some cases where there is a proviso in the deed (146. b.] 


that the grantee shall not in any sort charge the person of 

the grantor generally, notwithstanding the person of the grantor 
shall be charged. As if a man grant a rent chafge out of certaine 
lands to another for life, with such a frovieo; the rent is behinde ; 
the grantee dyeth; the executors of the grantee shall have an ac- 
tion of debt against the grantor, and charge his person for the 
arrerages in the life of the grantee; because the executors have no 
other remedy against the grantor for the arrerages ; for distreine 
they cannot, because the estate in the rent is determined, and the 
proviso cannot leave the executors without remedy, as appeareth 
by that which hath beene said. (1). And therefore our author 
putteth his case of a rent charge continuing. And here is to be 
observed, that this word { froviso ) hath divers operations. Some- 
time it worketh a qualification or limitation, and so it is taken 
here, and often in our bookes; sometime a condition ; and some- 
time a covenant: whereof you shall reade more hereafter, Sect. 320. 


“ En le fine de son fait.” Here Littleton putteth his case of one 
deed. But though the grant be generall, and want such a proviso, 
yet may the grantee by another deed by way of defeasance grant, 
that he shall not charge the person of the grantor, and that if hee 
bring a writ of annuity, that the rent shall cease. 


“ Nee aliquid in eo sfectficatum, non aliqualiter se extendat, tc.” 
Here is to be observed a double negative, nec, and non, which in 
grammaticall construction amountcth to an affirmative; for VMegatio 
destruit negationem, et ambo factunt affirmativum. Yet the law, that 
principally respecteth substance, doth judge the proviso to be a 
negative according to the intent of the parties, and not according 
to grammaticall construction, to the end the proviso may take 
effect; and the like you shall finde hereafter in Littleton. * Mala 
grammatica non vitiat cartam. Here our author putteth his case 
of one grantor. Put then the case, that 4. and B. being joyn- 
tenants of lands in fee by their deed grant a rent charge out of 
those lands, provided that the grantee shall not charge the person 
of 4. in this case if the grantee bringeth a writ of annuity, he must 
charge the person of B. only. 


Sect. 221. 


Sect. 221. 


TEM, si home fait tiel fuit en 

tiel mancr, que si A. de B. ne soit 
annuelment pay al feast de Noel pur 
terme de sa vie xv. 8. de loyal mony, 
que adonques bien lirroit a meme 
cestuy A. de B. a distreiner pur ceo en 
le manor de F. &c. ceo est bone rent 


‘ charge; pur ceo que le manor est. 


charge 


LSO, if one make a deed in 
this manner, that if 4. of B. be 

not yearely payed at the feast of 
Christmasse for terme of his life 
xx. 8. Of lawfull money, that then it 
shall be lawfull for the said 4. of B. 
to distreyne for this in the mannor 
of F. &e. this is a good rent charge; 
because 


\ 


(1) [See Note 241.) 
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charge ove le rent per roy de dis. 
tres (8) ; et wmeore la person de celuy, 
que 
tiel case de action d’annuitie, pur ceo 
que il ne granta per son fait ascun 
annuitie a le dit A. de B. mes granta 
tantsolement, qu'il poit distreiner pur 
tiel annuitie, Ec. 


"Q 
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fait tiel fuit, est discharge en 


Sect. 221. 


because the mannor is charged with 
the rent by way of distresse; and 
yet the person of him, which makes 
such deed, is discharged in this case 
of an action of annuitie, because he © 
doth not grant by his deed any an- 
nuitie to the said 4. of B, but 
granteth only, that he may dis- 
treine for such annuitic, &e. 


UE ai A.deB.” Here [want] words to precede these, viz. 
que sl grant al À. de B. &c. que st A. de B. &c. as it ap- 
peareth in the originall (2); and so it appeareth in the close 


(2 Ro. Abs. 424.) 


of this Section, viz. mes granta tantsolement que tl fioet distreyner. 
And without such a grant the clause should be imperfect. 


“ Pur ceo que le mannor est charge ove le rent per voye de dia- 


tressc.” 


And yet no rent is expresly granted out of the mannor. 


(Plowd. 190.) 


But, by the grant that he shall distreine for such a yearly summe of 
money, in judgement of law the mannor is charged with the rent ; 
but the person of the grantor cannot be chargec, because he ex- 
presly granteth no rent, for that would charge his person; but that 
the grantee should distreine, &c. which only chargeth the Mnd. 

x 


[147.a.] 


“ Que ilpoet distreyner pur tiel annutty, &'c.” 

Here by ( E'c. ) many points worthy of observation are implyed, 
viz. if a u.an seised of lands in fee bindeth his goods and lands to 
the payment of a yearly rent to 4. de B. this is a good rent charge 
with power todistreine, albeit there be no expresse words of charge, 
nor todistreine. Or in these words, Odligo manerium meum de C. 
et omnia bona in dicto mancrio exietent’ A. de B. in annuo redditu de 


Annuity 52. 
16 E. 3. grant 64. 


xx. s.ad distringend’ fier balivum domini regie firo redditu fræ 


dicto. 


By this grant a rent charge issueth out of the mannor; and 


where the words be, ad distringendum fer balivum domini r-gte, 


this is for the advantage of the grantee. 


And therefore the king’s 


baily should be but his minister to distreine for his rent ; and that 
which he may doe by his servant, he may doe by himselfe or by any 


other of his servants (2). 


lf a man by deed, grant a rent of forty shillings to another out 
of his mannor of Dale, to have and to perceive to him and his 


Y Co. 23, 24. m 
Butts his ease. 


heirs, and grant over by the same deed, that if the rent be behind, 
that the grantee shall distreine in the mannor of Sale (be the man- 
nor of Sale in the same county or in another county, and bee this 
grant by one deed or divers deeds), the rent is onely issuing out of 
the mannor of JD. and it is but a paine that' he shall distreine in 
the mannor of S.; but both the mannors are charged, the one with 
the rent, and the other with a distresse for the rent ; the one issu- 
ing out of the land, and the other to be taken upon the land. And 
whereas our author puts his case of a grant for life; so it is if 
I grant to you, that you and your heires, or the heires of your body, 


(2) The words, here stated by lord Coke 
to be in the original, are not in L. and M. nor 
Roh. 

(3) In L. and M and in Roh. 

ded. 


shall 


(147. a.] 


(1) Instead of Jez. it should be E. 3. 
(3) What follows on this side of the folio i 


€c. is taken almost verbatim from Butt’s case, in 


7. Co. 23. æ 
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shall distreine for a rent of forty shillings within my mannor of S. 
this by construction in law shall amount to a grant of a rent out of 
my mannor of S. in fee simple or fee taile ; for if this shall not 
amount to a grant of a rent, the grant shall be of little force or 
effect, if the grantee shall have but a bare distresse and no rent 
in him; for then he shall never have an assise of this, &c. And 
this is the reason, that it is so often ruled and resolved,* that this 
amounts to a grant of a rent fer construction of law, ut ree magie 
valeat. And all this is necessarily implyed in the (&%c._) and in this 
case the grantee shall not have a writ of annuity, as our author 
saith. And whereas our author putteth his case where the dis- 
tresse is to be taken in the same land out of which the rent by con- 
struction of law is issuing, hereby is implyed, that if a rent be 
granted out of the mannor of D. and the grantor grant over, that if 
the rent be behinde, the grantee shall distreine for the same rent in 
the mannor of S. this is but a penalty in the mannor of S. for three 
causes. 

First, the law needs not to make construction that this shall 
amount to a grant of a rent, for here a rent is expresly granted to 
be issuing out of the mannor of D. and the parties have expressly 
limited out of what land the rent shall issue, and upon what land the 
distresse shall be taken, and the law will not make an exposition 
against the expresse words and intention of the parties, which this 
way stands with the rule of the law. Quotice in verbis nulla est 
ombiguitae ibt nulla expositio contra verba expresea fienda eet. 

Secondly, if in this case this shall amount to a grant of a rent out 
of the mannor of S. then the grantor shal] be twice charged. For 
if the grantee bringeth a writ of annuity, this shall extend onely to 
the mannor of D.; for upon the grant of a distresse in the mannor 
of S. no writ of annuity lyeth, because the mannor of S. is onely 
charged, and not the person of the grantor as to this (3) ; and for 
this cause the bringing of the writ of annuity cannot discharge the 
mannor of S. of any rent; and so the law by construction against 
the words and the intention of the parties shall doe injury to the 
grantor tocharge him twice. 

Thirdly, if in such case the mannor of S. in which the distresse is 
enly limited, shall be in another county, then it hath beene often 
adjudged, that the rent shall not issue out of the same, but the dis- 
tresse shall be as a meane and remedy to compell the tenant of the 
land to pay the rent. And it was said, that there was no diversity 
in reason, that the law in construction shall make the rent to be 
issuing out of this, when it lyeth in the same county, and not when 
it lyeth in severall counties; for the words in both cases are all 
one, and there is no reason to say that he shall faile of a re- 
covery by assise (4). And the bookes in 1. /as. fi. 10. and 1 E. 3. 21. 
and other bookes dce not say that the rent issueth in this case out of 
both, but that the land in which the distresse shall be taken is 
charged ; andthisis true, for it is charged with the distresse. And 
inasmuch as it was charged with the distresse, their opinion was, that 
the tenants of both of them shall be named in the assise. And the 
epinion of Finchden, in 41 E. 3. 13, was affirmed to be good law, that 
if the mannor of D. out of which the rent is granted, be recovered 
by an elder title, that all the rent is extinct (5); but if the manne 


Sect. 221. 


(3)-Aux ant. 146. b. 


(5) [See Note 343.1] 
(4) [See Note 242.] 
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of S. in which the distresse is limited, be evicted, yet all the rent 
[1 47. b } remains*. So if the grantee purchase parcell of the man- ° Vl. 17 B.4.6. 
* “J nor of S. the rent is not extinct, for that the rent issueth Vide Sect. prox 
onely out of the mannor of D.(1). And it is said, that if a man "8 
grant a rent out of three acres, and grant over, that if the rent be 
behind, that he shall distreine for the rent in one of the acres, this 
rent is entire, and cannot be a rent secke out of two acres, and a 
rent charge out of the third acre, and therefore it is a rent secke for 
the whole; and yet hee shall distreine for this in the third acre. So 
if a rent be granted to two and to their heires out of an acre of land, 
and that it shall be lawfull for one of them and his heires to distreine 
for this in the same acre, this is a rent secke; for insomuch as they 
stand joyntly seised of one intire rent, it cannot be asto the one a 
rent secke, and as to the other a rent charge, and this distresse is as 
an appurtenant tothe rent: and therefore if he which hath the rent 
dieth, the survivor shall distreine ; and if both grant over the rent 
to another, he shall distreine for this. But if a man grant a 
rent out of Blacke Acre to one and to his heires, and grant to him that 
he may distreine for this in the same acre for terme of his life, this 
is a rent charge for his life, and a rent secke after, diversis temhort- 
bus. Otherwise it is if the distresse be limited for certaine yeares 
in the same land, there this remaines a rent secke intirely, for that 
the fee and the freehold is seck in such case. ù 
If a man seised of lands in fee (2), ahd possessed of a terme for 
many yeares, grant a rent out of both for life in taile or in fee, with 
clause of distresse out of both, this rent being a freehold doth issue 
onely out of the freehold, and the lands in lease are onely charged 
with a distresse (3). But if he had granted the rent only out of the  piowd. sab 
lands in lease for terme of the life of the grantee, this had issued out %4>®) 
of the terme, and the land had beene charged during the terme, if 
the grantee lived so long. 
If a man be seised of twenty acres of land, and grant a rent of 22 H.6. 10. bi 
twenty shillings ferctfitend’ de quélibet acrd terre mee, (that is) out 
of every one acre of my land, this is a severall grant out of every 
severall acre, and the grantee shall have twenty pounds in all. 
A. doth bargaine and sell land to Z. by indenture, and before 
inrolment they both grant a rent charge by deed to C. and after 
the indenture is inrolled : some have said, that this rent charge is 
avoided ; for, say they, it was the grant of 4 and by the inrolment 
it hath relation to the delivery, which (say they) shall avoid the (cro. Che. 110, 
grant, notwithstanding the confirmation of the other which had RS) Jam. 
nothing in the land at that time. But the grant is good, and after " 
the inrolment by the operation of the statute (4), it shall be the grant 
of 3B. and the confirmation of .4. But if the deed had not beene in- 
rolled, it had beene the grant of 4. and the confirmation of B. and 
so guâcunque vid daté the grant is good (5). 


(7. Co. 23.) 


(1) See further as to extinguishment of (5) See 1. Com. Dig. 544. where most 
rent, infra. of the authorities on the relation of the in- 
(2) The case here stated is Butt’s case,  rollment of a bargain and sale to its execu- 
5. Co. 23. | tion are referred to. See also post. 186. a. 
“ See post. 196. b. & 197. a. and Hynde’s case, 4 Co. 71. a. 


4) 27 H.8. c. 16. 


‘ 


Lib, 2. 


Of Rents. 


hand for the same rent, this amounteth to a new grant of a rent in 
fee simple. (1) 

But yet a rent charge by the act of the partie may in some case 
be apportioned. As if a man hath a rent charge of 20 shillings, 
he may release tothe tenant of the land 10 shillings or more or lesse, 
and reserve part ; (2) for the grantee dealeth onely with that which 
. is his owne, viz. the rent, and dealeth not with the land, as in case 
of purchase of part. And so was it holden in the commen place, 
Fill. 14 Eliz. which I myselfe heard and observed. So [e] if the 
grantee of an annuity or rent charge of 20 pound grant 10 pound’ 
parcell of the same annuity or rent charge, and the tenant attorne, 
hereby the annuity or rent charge is divided (3). 

And. [ f ] when the rent charge is extinguished by his purchase 
of part of the land, he shall never have a writ of annuftie ; because 
it was by the grant a rent charge, and he hath discharged the 
land of the rent charge by his owne act by purchase of part. And 
therefore he cannot by writ of annuity discharge the land of the 
distresse, as Littieton hath before (4) said. But if the rent charge be 
determined by the act of God or of the law, yet the grantee may 
have a writ of annuity. As if tenant for another man’s life by his 
deed grant a rent charge to one for 21 yeares, ceety que vie dieth 
the rent charge is determined; and yet the grantee may have 
during the yeares a writ of annuity for the arrerages incurred after 
the death of cesty gue vie, because the rent charge did determine by 
the act of God and by the course of law. Actua legis nulli facit 
injuriam. The like law is, if the land out of which the rent charge 
is granted be recovered by an elder title, and thereby the rent 
charge is voyded, yet the grantee shall have a writ of annuity, for 
that the rent charge is avoyded by the course of law ; and soit was 
holden in Ward’s case above remembered against an opinion obiter in 
9 H. 6. 42. a. 


‘ Car rent service en tiel case foet eetre ahhortion.”’ Whether 
this apportionment was at the common law, or by force of the statute 
of guia emptores terrarum, hath beene a question in our bookes. * And 
it appeareth by Littleton, that it was so at the common law ; for 
when he citeth any thing provided by any statute, he citeth the 
statute, as he hath done this very act before. (5) Littleton speaketh 
here indefinitely of rent service, and there be divers kindes of rent 
services which are not within that statute; and yet such rent 
services are apportionable by the common law. As if a man 
maketh a lease for life or yeares reserving a rent, and the lessee 
surrender part to the lessor, the rent shall be apportioned. So if 
the lessor recovereth part of the land in an action of waste, ur en- 
tereth for a forfeiture in part, the rent shall be apportioned. 

(g}.So likewise if the lessor granteth part of the reversion to a 
Stranger, the rent shall be apportioned ; for the rent is incident to 
the reversion. [4] So it is if tenant by knights service by his 
last will and testiment in writing deviseth the reversion of two 
parts of the lands, the devisee shall have two parts of the rent. 


Sect. 232: 


(1. Ro. Abr. 235.) 
ill. 14 Eliz. 


[c] 9 H 6. 1% 
53 FE N.B 
152. D. B. 


14 D 4 & 
SO tan 
darrein case 51. 
7 #H.6. . 


9 H. 6. 1. 
5 EL 7.33. 


9 H. 6. 42. 


eijedged inter 
judged inter 
Collins and 


ding. 

13 Co.-57.) 

À] Trim. 43 Eliz. 
. 943. inter 

West & Lassels. 

& Hill 42 Eliz. 


Rot. 108. in communi banco inter Ewer & Moyle. 


And 


(1) [See Note 244.] 
(2) See acc. in the comment on Sect. 
537. post. fol. 305. a. 


(5) [See Note 245.1 
(4) [See Note 246.) 
(5) Ant. Sect. 216. 


Lib. 2. Cap. 12. 


° 27 B.3. 86. 


(k] 18 H. 4. 77. 
17 Ed. 2. 
Dower 164. 

30 Ass. p. 18. 


(7) 20 SL es. 
9Ë 4 1,2 : 
35 HL 8. 


Of Rents. Sect. 222. 

And these cases are in mine opinion rightly adjudged against a 
sudden opinion in Hill. 6. and 7 E. 6. reported by serjeant Bendloe 
to the contrary. Note, what inconvenience should follow, if by 
the severance of the reversion the rent should be extinct. 


“ Purchase parcell de la terre.” Thisis intended of a fee simple, 
for if there be a lord and tenant of 40 acres of land by 
fealty and 20 shillings rent [¢], if the tenant maketh a [148. b.] 
gift in taile, or a lease for life or yeares, of parcell thereof to the 
lord, in this case the rent shall not be apportioned for any part, but 
the rent shall be suspended for the whole : for a rent service (saith 
Littleton) may be extinct for part, and apportioned for the rest ; 
but a rent service cannot be suspended in part by the act of the 
partie, and in cese for other (1) part. Soit is if the lessor enter 
upon the lessee for life or yeares into part, and thereof disseise or 
put out the lessee, the rent is suspended in the whole and shall not 
be apportioned for any part. And where our bookes * speake of an 
apportionment in case where the lessor enters upon the lessee in part, 
they are to be understood where the lessor enters lawfully, as upon 
a surrender, forfeiture, or such like, where the rent is lawfully ex- 
tinct in part. And yet by act in law a rent service may be suspended 
in part, and in esse for part. *As when the gardian in chivalrie 
entreth into the land of his ward within age, now is the seigniorie 
suspended ; but if the wife of the tenant be endowed of a third 
part of the tenancie, now shall she pay to the lord the third part of 
the rent. *And soit is if the tenant give a part of the tenancie to 
the father of the lord in taile, the father dieth, and this descends to 
the lord ; in this case by act in law the seigniorie is suspended in 
part and in esse for part, and the same law is of a rent charge. (2) 

Likewise a seigniorie may be suspended in part by the act of a 
stranger. *As if two jointenants or coparceners be of a seigniorie, 
and one of them disseise the tenant of the land, the other joyntenant 
or coparcener shall distreine for his or her moitie. 

Concerning the apportionment of rents, there is a difference be- 
tweene a grant of a rent, and a reservation of a rent : for [4] ifa 
man be seised of two acres of land, of one in fee simple, and of ano- 
ther in taile, and by his deed grant a rent out of both in fee, in taile, 
for life, &c. and dieth, the land intailed is discharged, and the land 
in fee simple remaines charged with the whole rent ; for against his 
owne grant he shall-not take advantage of the weakenesse of his owne 
estate in part. [/] But if he make a gift in taile, a lease for life or 
for yeares of both acres, reserving a rent, the donor or lessor dieth, 
the issue in taile avoydeth the gift or lease, the rent shall be appor- 
tioned ; for seeing the rent is reserved out of and for the whole land, 
it is reason that when part is evicted by an elder title, that the 
donee or lessee should not be charged with the whole rent, but that 
it should be apportioned ratably according to the value of the land, 
as Littleton here saith. 

[m] If a man grant a rent charge out of two acres, and after the 
grantee recovereth one of the acres against the grantor by a title pa- 
ramount, the whole rent shail issue out of the other acre: but if the 
recoverie be by a faint title by covine, then the rent is extinct for the 
whole, because he claimeth under the grantor. 

If 


(1) [See Note 247.] (2) [See Note 248.] 
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Ifa man infeoffeth B. of one acre in fee upon condition, and 2. 


being seised of another acre in fee granteth a rent out of both acres 
to the feoffor, who entreth into the one acre for the condition 
broken, the whole rent shall issue out of the other acre ; because 
his title is paramount the (3) grant. But if a man maketh a 
lease for life of. Blacke Acre and White Acre, reserving two 
shillings rent, upon condition that if the lessee doth such an act, 
é&c. that then he shall have fee in Blacke Acre, the lessee performes 
the condition, albeit now by relation he hath the fee simple ab 
énitio, yet shall the rent be apportioned, for that the reversion of 
one acre whereunto the rent was incident is gone from the lessor ; 
and so note a diversitie between a rent in grosse and a rent incident 
to a reversion, concerning the apportionment thereof. And yet in 
some cases a rent charge shall not be wholly extinct, where the 
grantee claimeth from and under the grantor. As if 2. maketh 
a lease of one acre for life to .4. and .f. is seised of another acre in 
fee, 4. granteth a rent charge to B. out of both acres, and doth 
wast in the acre which he holdeth for life, B. recovereth in wast ; 
the whole rent is not extinct, but shall be apportioned; and yet 
B. claimeth the one acre under 4 And soit is if 4. had made a 
feoffment in fee, and JZ. had entred for the forfeiture, the rent is 
to be apportioned, and is not wholly extinct; and the reason 
hereof is, for that it is a maxime of law, that no man shall take 
advantage of his owne wrong, nullus commodum caficre potest de 
énjurié sud profirid ; (4) and therefore seeing the wast and forfei- 
ture were committed by the act and wrong of the lessee, he shall 


not take advantage thereof to'extinguish the whole rent ; and the. 


whole rent cannot issue onely out of the other atre, because the 
lessor hath the one acre under the estate of the lessee, and therefore 
it shall be apportioned. *If the king give two acres of land of equall 
value to another in fee, fee taile, for life or yeares, reserving a rent 
of two shillings, and the one acre is evicted by a title paramount, 
the rent shall be apportioned. 


‘© Mee st un homme tient sa terre, &c. fer service de render an- 
nuelment, (fc. un chival, ou un esfieron d’or, Sc. st en tiel case le 
seignior purchase fiarcel de la terre, tiel service est ale. (5.) 


[1 49. a.] or “ Chival.” Nota, in Latine destrarius is a great horse, 


a horse of service, of the French word deetrier; pal- 
fridus a horse to travell on (1), of the French word falfray ; and 
runcinus a nagge (you shall often read of them in records), it 
commeth of the Italian word ronctno. But admit that parcell of 
the land holden by such entire service come to the lord by descent, 
whether shall the entire service wholly remaine, or be extinct? And 
it is holden, that in some cases it shall be extinct for the whole, as 
suit service, and such other entire annuall suit services. But if the 
service be to render yearly at such a feast a horse, or the like, and the 
tenant infeoffe the father of the lord of part, which descends, yet 
the feoffor shall hold by a horse, because the service was multiplied, 
and each of them, viz. the feoffor and the feoffee, held by a horse. 
. hath 


(3) See the case of dower, post. 150. a. (149. a.] 
(4) [See Note 249. 
(5) [See Note 250. F.N. B.93. L 


Vor. I. 54 


Sect. 292. 


* Dyer Mich. 
7&8 Eliz. 
M ipt 
The earle of Hume 
on's case. 


Vid. F. N. B. 
234 b. Briefe 
deonerando pro 
rata port. 


Anno6 R. L 


(2 Inst. §03. 
8. Co. 105.) 


(1) It is used in this sense in 4 writ in 
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Of Rents. Sect. 225, 


A. hath common of pasture sauns nombre, in twenty acres of land, 
and tenne of those acres descend to 4. : the common sauns nombre 
is entire and incertaine, and cannot be apportioned, but shall re- 
maine. But if it had been a common certaine (as for ten beasts), 
in that case the common should be apportioned. And so it is of com 
mon of estovers, of turbarie, of pischarie, &c. And yet in none of 
these cases, the descent, which is an act in law, shall worke any 
wrong to the terre-tenant ; for he shall have that which belongeth 
tohim, for the act in law shall work no wrong (2). 

If three joyntenants hold by an entire yearely rent, as of a horse, 
or of a graine of wheat, and the tenants cesse by two yeares, and 
the lord recover two parts of the land against two of them, and the 
third saves his part by tendring of the rent, &c. and finding suretie ; 
albeit the lord come to the two parts by lawfull recovery, grounded 
upon the-default and wrong of the two joyntenants, yet shall the en- 
tire annuall rent be extinct (3). 

If the tenant holdeth by fealty and a bushell of wheat, or a pound 
of comyn, or of pepper, or such like, and the lord purchaseth part 
of the land, there shall be an apportionment, as well as if the rent 
were in money : and yet if the rent were by one graine of wheat, or 
one seed of comyn, or one pepper corne, by the purchase of part, the 
whole should be extinct. But if an entire service be fro bono fubbco, 
as knights service, castle gard, cornage, &c. for the defence of the 
realme, or to repaire a bridge or a way, to keepe a beacon, or to 
keepe the king’s records, or for advancement of justice and peace, 
as to ayd the sherife, or to be constable of England (4), though the 
lord purchase part, the service (5) remains. So it is if the tenure 


' be pro ofere devotionts sive fiietatis, as to find a preacher, or to pro- 


vide the ornaments of such a church ; or fro ofiere charitatis, as to 
marry a poore virgin, or tobind a poore boy apprentice, or to feed a 
poore man. And so note a diversity betweene these cases and en- 
tire services for the private benefit of the lord. 


Sect. 223. 
ES si une home tient sa terre UT if a man hold his land of 
e d'un uuler, per homage fealtie another, by homage fealty and 


et escuage, et per certaine rent, si le 
seignior purchase parcel de lu terre, 
€c. en tiel cas le rent serra apportion, 
come est avant dit: mes uncore en cest 
case Vhomage et feally demurront 
entier a le seignior; car le seignior 
accra le homuge et feultie de son te- 
nant pur le remnant de les terres et 
tenements tenus de luy, come il avoit 
adevant (1), pur ceo que tiels services 
ne sont pas annual sercices, et ne 
poyent estre apportion, mes Vescuage 
poit et serra apportion solonque l’af- 
Serance cl rate de la terre, Sc. 


(2) This same maxim is cited and ap- 
plied ang. fol. 148. a. 
€3) (See Nute 251.) 


escuage, and certaine rent, if the lord 
purchase part of the land, &c. in this 
case the rent shall be apportioned, 
as is aforesaid: but yet in this case 
the homage and fealty abide entire 
to the lord ; for the lord shall have 
the homage and fealty of his tenant 
for the rest of the lands and tene- 
ments holden of him, as hee had 
before, because that such services 
are not yearely services, and cannot 
be apportioned, but the eseuage 
may and shall bee apportioned ae- 
cording to the quantitie and rate of 
the land, &c. 
ct PUR 

(4) See post. 165. a. 

(5) Acc. post. 149. b. 

(1) In L. atid Mi &c. is here added. 
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“ URCHASE parcel de la terre, tc.” Here by this, (&c.) is 

implyed that the reasons, wherefore homage and fealty re- 
maine, and are not extinct in this case, are: First, because it can be 
no losse to the tenant, as it might in the case of an horse or other 
entire service ; for there it may bee the remnant is not sufficient in 
value to pay it. Secondly, there is no land, but it must be holden 
by some service or other ; and homage and fealty are the freest and 
least chargeable services tothe tenant. 


‘“ Pur ceo que tiel services ne sont fiasse annual services, Sc.” 
This is ratio una, but not unica, as it appeareth by that which 
If there be lord and tenant by fealtie 

and herriot service, and the lord purchase part of the 
land, the herriot service is extinct, (and yet it is not annuall, but to 
bee paid at the death of the tenant) because it is entire and 
valuable. 


“ Solcnque lafferance et rate de la terre, Er.” Here is by 
this (¢%c.) implyed, that in some cases where it is entire and va- 
luable, and not annuall, it shall not (as hath beene sayd) be ex- 
tinguished by purchase of parts: * as knights service, which is to 
be performed by the body of a man, if the lord purchase part, yet 
the tenure by knights service remaines for the residue, guia fro bono 


. frublico &' pro defensione regni; (2) but the escuage shall be appor- 


tioned, as here Litticion saith, because that is for the benefit of the 
lord, and yet it is casual], and not annuall. And where our author 
speaketh of services, it is implied that a herriot custome, though it 
be entire, valuable, and not annuall, bÿ the purchase of part shall 
not be extinct. On the other part, when the tenure is by an en- 
tire service, and the tenant aliens part of the tenancie, in what cases 
the rent shall be multiplyed, (that is) where the feoffor and the 
alienee shall pay the entire rent severally, (3) for regularly it 
holdeth, that gue in fartes dividi nequeunt aulida à eingulis fires- 
tantur } and where not, you may read at large in my * Reports. 
And by this (&c.) is also implyed, that the apportionment shall 
not be according to the quantity of the land, but according to the 


quality or value thereof, (4) as by that which hath beene said 
appeareth. 


Sect. 224. 


TEM, si home ad un rent charge, 
et son pier purchase parcel de les 


Sect. 224, 


Brueston's ease. 
ubi supra. 
(6 Ce. 10.) 


SE. 2. Avowrie 
206. 


Plowd. 96. a.) 
ruerton’s caste 
6 Co. 


(Post. 170. b. 
185. b.) 


®7 E. 3.20. 
Talbot's case. 
8. Co. 104. 


* Bruerten's case - 
6 Co. 1, 2. ‘Talbot's 


ease 
8 Co. 104. 


L8O, if a man hath a rent 
charge, and his father purchase 


tenements charges en fee, et morust, et 
cel parcel descend a son fits, que ad le 
rent charge, ore cel (5) charge serra 
appertion solonque le value de la 
terre, come est avuntdit de rent ser- 
vice ; pur ceo que tiel portion de la 
terre purchase per la piere ne en al 

ts 


(2) Ace. ant. 149. a. 
(3) Ant. 67. b. 


parcell of the tenements charged in 


fee, and dieth, and this pareell de- 
scends to his sonne who hath the rent 
charge, now this charge shall be ap- 
portioned according to the value 
of the land, as is aforesaid of ,rent 
service ; because such. portion of 

the 


(4) Acc: infra, Sect. 224. 
(5) The word rentis here insééted in L. & M. 


Lib. 2. Cap. 12. Of Rents. Sect. 224. 


fits per son fait demesne, mes per the land purchased by the father 

discent et per course del ley. commeth not to the sonne by his 
owne fact, but by descent and by 
course of law. 


5. 8.Avowrie. OTE here a diversity, when the grantee of a rent charge . 

31 E 5. 28. be commeth to a part of the land charged by his owne act, 
réonment and when by the course of law. (6) 

b. 28. 9. Ass. 22, 

30 An. pl. 12 


“ Purchase parcel de les tenemente charges en fee.” And so it is 
if the tenant giveth to the father of the grantee part of the land 
in taile, and this descend to the grantee, the rent shall be ap- 

(Ant 148. b.) portioned ; and so by act in law a rent charge may bee suspended 

34 EL. 6. 6. b. for one part, and in esse for another. 

And soit is, if the father be grantee of a rent, and the son pur- 

chase part of the land charged, and the father dieth after whose 

death the rent descends to the son, the rent shall be apportioned ; 

and so it is if the grantee grant the rent to the tenant of the land, 

and toa stranger, the rent is extinct but for a moitie. 

© Ass. #3, If a man hath issue two daughters, and grant a rent 
charge out of his land to one of them, and dieth, the [150. a.] 
rent shall be apportioned ; and if the grantee in this case enfeoffeth 
another of her part of the land, yet the moity of the rent re- 
maineth issuing out of her sister’s part, because the part of the 
grantee in the land by the descent was discharged of the rent. But 
in all these cases where the rent charge is apportioned by act in 
law, yet the writ of annuity feileth; for if the grantee should bring 
a writ of annuity, he must ground it upon the grant by deed, and 
then must he, as it hath beene said, (1) bring it for the whole. 


Annua nec debitum judex non sefarat iheum, 


Also in respect of the realty the rent is apportioned. But the 
rt fam De personalty is indivisible, and by act in law shall not be divided. If 
Execut. 21. execution be sued of body and lands upon a statute merchant or 
staple, and after the inheritance of part of those lands descend to 
the conusee, all the execution is avoided ; for the duty is persoaall, 
and cannot be divided by act in law (2). 


* Ne vient al fitz fier son fait demesne, mes fier discent & her 
course del ley.” Ifthe father within age purchase part of the land 
charged, and alieneth within age and dyeth, the sonne recovereth in 
a writ of dum fuit infra etatem, or entereth ; in this case the act of 
law is mixt with the act of the party, and yet the rent shall be ap- 
portioned ; for after the recovery or entry the sonne hath the land by 
discent. 

So it is in case the sonne recovereth part of the land upon an 
alienation by his father dum non fuit compos mentis, the rent shall 
be apportioned for the cause aforesaid, 

gu 2. Que A man seised of lands in fee taketh a wife, and maketh a feoff- 
ment'in fee, the feoffee grants a rent charge of x. pound out of the 


land 


(6) Acc. ant. 147. b. stances of the indivisibility of. debts and 
| : personal duties, see F. N. B. 46. a. Kielw. 

150.8) 106. a. Bro. Nov. Cas. pl. 52. 185. Hetl. 
(1) Ant. 144. b. near the end. 55. March. 56. 61. : 

(2) Ace: 2. Ventr. 327. For other in- 


Lib, 2. Of Rents. Sect. 225. 
land to the feoffor and his wife and to the heires of the husband, 
the husband dieth, the wife recovereth the moity of her dower by 
the custome; the rent charge shall be apportioned, and she may dis- 
treine for five pound, which is the moity of the rent (3). In which 
case two notable things are to be observed. First, albeit the dower 
be by relation or fiction of law above the rent (4), yet when the wife 
recovereth her dower, she shall not have her entire rent out of the 
residue ; for a relation or fiction of law shall never worke a wrong 
or charge toa third person, but in fictione juris semper est æquitas. 
Secondly, that albeit her owne act doe concurre with the act in law, 
yet the rent shall be apportioned. 


Sect. 225. 


TEM, si soit seignior et tenant, 

et le tenant tient de son seignior 
per fealty et certaine rent, et le sei- 
gnior granta le rent per son fait aun 
auler, &c. resercant a lay le fealty, 
et letenant atiurna al grantee de le 
rent, ore tiel rent est rent seck a le 
grantee; pur ceo que les tenements ne 
sont tenus del grantor (5) de le rent, 
mes sont tenus del seignior que re- 
serve a luy fealtie. 


LSO, if there bee lord and te- 
nant, and the tenant holds of 

his lord by fealty and certaine rent, 
and the lord grant the rent by his 
deed to another, &c. reserving the 
fealty to himselfe, and the tenant 
atturnes to the grantee of the rent, 
now this rent is rent seck to the 
ntee ; because the tenements are 
not holden of the grantor of the 
rent, but are holden of the lord 


who reserved to him the fealtie. 


INT le seignior granta le rent, Sc.” Soit is if the lord release 
the rent of the tenant saving the fealty, the rent is extinct. | 

But if there be lord and tenant by fealty and rent, and the lord by !Æ-4 11. 
his deed reciting the tenure release all his right in the land sav- «wk: 
ing his said rent, the seigniory remaines, and he shall have the 
rent as a rent service, and the fealty incident to it; for the said 
rent is as much as to say the rent service whereunto fealty is inci- 
dent. 

And if the lord hath issue two daughters and dieth, and upon par- 
tition the fealtie is allotted to the one and the rent to the other, she 
shall have the rent as a rent secke. 

If there be lord of a mannor and tenant by fealty, suit of court 
and rent, the lord grants the fealty saving to him the suit of court and 
rent, the saving is good for the rent, but not for the suit of court; 

[1 50. b ] because the grantee can keepe no court, and there is no 
> “J tenure of the grantor, and therefore the suit of court is 

Jost and perished in that case. | | 
_ If the donee hold of the donor by fealty and certaine rent, and 
the donor grant the services to another and the tenant atturne, some 
have said the rent shall not passe, because the rent cannot pasge but 
as a rent service, being granted by the name of services; and the 
| | fealty 


17 E. 3. 7% b. 


17 E. 3. 72 be 


(3) This same case is cited and approved 
of in Ascough’s case, 8. Co. 135. b. 
uss See the case of condition, ant. 


(5) Grantee instead of grantor in L. : 
and M. and Roh. which is agreeable to 
the sense of the passage. 


\ 
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fealty cannot passe, because as hath beene saide (1) the fealty is in- 
cident inseparable tothe reversion. But it seemeth, that the rent 
shall passe as a rent secke ; (2) because at the time of the grant it 
was a rent service in the grantor, and therefore there be words suf- 
ficient to passe it to the grantee, and it is not of necessity that it 
shall be a rent service in the hands of the grantee. 


TE. 5. & Fis. If there be lord and tenant by fealty and certaine rent, and the 
ones lord by deed grant the rent in fee saving the fealty, and grant further 
by the same deed that the grantee may distreine for the same reat 

in the tenancy, albeit a distresse were incident to the rent in the 

hands of the grantor, and although a tenant attorne to the grant, 

7E,3.8.8. yet cannot the grantee distraine ; for the distresse remains as an in- 
Adjedged. cident inseparable to the seigniory, for then the tenant should be 
subject to two severall distresses of two severall men. (3) And so it 

is it the lord in that case grant the rent in tayle or for [his] life, sav- 

ing the fealty, and further grant that the grantee may distreine for 

it, albeit the reversion of the rent be a rent service, yet the donee or 

grantee shall have it but as a rent secke, and shall not distreine for it. 

2 Ase 01. It is to bee observed, that where a rent service is become a rent 
35 Acs. pl. 205 secke by severance of the same from the seigniory, that now the na- 
PNR ture of the rent is changed; for if the grantee purchase part of the 
4E.% An. 40. land, the whole rent shall be extinct. And whereas in an assise for a 
HD rent service, all the tenants of the land need not be named, but such 
© 31 Ass. 98. as did the disseisin ; yet in assise for the rent seck, which sometimes 
Me. 190. was a rent service, all the tenants must be named, as in case of a rent 
1 Leon. 14) charge, albeit he were disseised but by one sole tenant. * But if the 


lord of a mannor release the fealty to his tenant saving the rent, or 
that a mesnalty become a rent by surplusage, (4) those that are now 
secke (and sometimes were service) are part of the mannor; but a 


rent charge cannot be part of a mannor. 


“ Attorne, Sc.” 
proper chapter and place. 


Of attornement shall bee hereafter said in his 


Sect. 226. 


N° mesme lemanner est, lou home 
tient sa terre per homuge feultie 
et certaine rent, si le seignior grant la 
rent, sacant a luy le homage, tiel rent 
apres tiel grant est rent secke. Mes 
la ou terres sont tenus per homage 
fealty et certeine rent, si le scignior 
coet granter per son fait le homage 
de son tenant a un auter, sacant a 
luy le remnant de les services, et le 
tenant atturna a luy solonque le forme 
del graunt ; en cest case le tenant 
tiendra sa terre del grantee, et le sci- 
&nior que grantast le homage n’avera 
Jorsque le rent come rent secke, et ne 
anques 
(1) Ant. 143. a. ° 
(2) See post. 152. a. the comment on 
Sect. 250. and note 6 there. 


La 


N the same manner, where a man 
holds his land by homage feulty 
and certaine rent, if the lord grant 
the rent, saving to him the hemage, 
such rent after such grant is rent 
seck. But there where lands are 
holden by homage fealty and cer- 
taine rent, if the lord will grant by 
his deed the homage of his tenant 
to another, saving to him the rem- 
nant of his services, and the tenant 
atturne to him according to the 
forme of the grant ; in this case the 
tenant shall hold his land of the 
grantee, and the lord whe granted 
the 


(3) que Nete 252. 
(4) [See Note 253. 


Lib. 2. 


unques distreynera pur le rent (1), 
pur ceo que ho ne fealtic ne 
eseuage né poit estre dit seck, car nul 
tiel service poit estre dit seck. Car 
celuy, que ad ou doit aver homage ou 
fcaltie ou escuage de sa terre, poit per 
common droit distreyner pur ceo s’il 
soit aderere; car homage feallie et 
escuage sont services, per queux terres 
ou tenements sont tenus, &c. et sont 
tiels que en nul maner poient estre 
prises forsque come services, Sc. 


“ I le seignior voet granter per son fait le homage, Wc. 


Of Rents. 


Sect. 226. 


the homage shall have but the rent 
as a rent seck, and shall never dis- 
train for the rent, because that 
homage nor fealty nor escuage can- 
not be said secke, for no such ser- 
vice may be said secke. For he, 
which hath or ought to have hom 

fealty or escuage of his land, may 
by common right distreine for it, if 
it bee behind; for homage fealtie 
and eseuage are services, by which 
lands or tenements are holden, &e. 
and are such services as in no man- 
ner can be taken but as services, &c.. 


It is 


to be observed, that where the seigniory is by homage fealty 
and rent, [a] if the lord grant away the homage, the fealty shall [(c] 0 E.3. 2. 
passe ; for fealty is an incident inseparable tohomage [6],and can- {5144 E.3. 19. 


cannot be sole or alone. 


[151.a.] 


vice, and so of homage and escuage. 


19 
not by any saving in any grant be separated from it, for homage °° heat 
But the rent (tho’ it be not saved) shall 926 As.p. 38. 
not passe in that case ; because the rent is not incident to homage ; 
and so it is if there be lord and tenant by fealty and rent, and the 
lord grant over the fealty without any savings, the rent passeth not. 
But fealty hath an incident inseparable belonging to it, which by no 
saving can bee separated, and that is a distresse ; for, as Littleton 
saith here, a service cannot be seck, (that is) . without 
some distresse belonging to it, for then it were not a ser- 
“« Terree ou tenements sont tenus, &c.” By this (&c.) and out 
of this Section it may be collected, that if [c]there bee lord andte- [J] 4 E31. 
nant by fealty and rent, the annuall rent, which is a profitable ser- 29 As. p. 30. 
vice, is of higher and more respect in law then the fealty ; and 5e a as.» 
therefore by the grant of the rent the fealty shall passe as an inci- #7Hs.wù, * 
dent thereunto ; but it is an incident separable, and therefore may ‘ B. & 23. 
be by a saving, as Litt/eton hath (2) said, separated from it. And so 
when the tenure is by fealty and rent, and the rent be recovered, 
the fealty shall includedly bee recovered. [d] And where the te- [4] Tempe H. 6. 
nure is by homage fealty and rent, by the recovery of the rent with 4. UE 319 
the appurtenances upon a former right, the homage and fealty 20 8 24, 35 
also shall bee restored by necessity and indulgence of the law ; for 
seeing the law giveth no precifie for the homage and fealty, but for 
the rent only, reason would, that by the recovery of the rent the 
whole entire seigniory shall be inclusively restored (3) in that case. 
But if the recovery be without title (4), there the rent is recovered (Aue. 148. b) 
*Vide Sect. 149. 


as a rent seck, for that worketh no more than a grant ;* but by 


the recovery of a mannor, whether it be by title or without title, ho- 
mage fealty and all other services parcell of the mannor are reco- 


(1) In L. and M. here follow these 
words, viz. pur ceo que fealtie ne poe? estre 
severe de homage et. But they are not in 
the Roh. edition. 


vered. 


(2) Sect. 225. fo. 150. a. 
(3) [See Note 254} 
(4) [See Note 255.] 


Lib. 2. 


(e)J9 E31. 
( 190. a.) 


Cap. 12. Of Rents. Sect. 227. 
vered. And albeit fealty cannot bee divided from homage by grant 
(as hath beene said) yet by extinguishment it may [e]. As if there 
be lord and tenant by homage fealty and rent, and the lord release 
the seigniory and services, or all his right in the land saving the 
fealty and rent, or saving the said rent, or if he by expresse words 
release the homage saving the fealty and rent, there the fealty and 
rent remain, for the homage is extinct. And so note a diversity 
betweene a grant and a release inthat case. But so long as homage 
continues, the fealty cannot be divided from it. 


“ Forsque come eervices, &%c.” Here is implyed a diversity be- 
tweene these corporall services of homage fealty and escuage, 
which cannot become secke or dry, but make tenure whereunto 
distresses escheats and other profits be incident, and other corpo- 
rall services, as to plough, repaire, attend, and the like, and all 
rents whatsoever, for they may become secke or dry and make no 
tenure. 


Sect. 227. 


ES auterment est de rent, que 
eV fuit un foits rent service; pur 
cco que quant il est sever per le grant 
le seignior de les auters services, il ne 
poet estre dit rent service, pur ceo 
que il ne ad a ceo fealty, que est in- 
cident a chescun manner de rent ser- 
vices et pur ceo est dit rent secke (1). 
Et le seignior ne poet grant tiel rent 
ove distresse, come est dit. 





UT otherwise it is of a rent, 
which was once rent service ; 
because when it is severed by the 
grant of the lord from the other ser- 
vices, it cannot bee said rent service, 
for that it hath not fealty unto it, 
which is incident to every manner 
of rent service ; and therefore it is 
called rent seck. And the lord can- 
not grant such arent with adistresse, 
as it is said. 


“ T le seignior ne fioet grant tiel rent ove distres, come est 


y E 3. 8,3. dit.” 
ay E. 4. 11. 
S 4.7. 4, & 


Cf] For the distresse is an incident inse- 
parable to the fealty, as hath been said [g], and there- 
fore a release of distresse is void. 


[151.b.] 


“ Incident.’ Incidens, a thing appertaining to or following an- 
other as a more worthy or principall ; whereof you see here, and 


in divers other places of Littleton, examples. 


And of incidents, 


some be separable, and some inseparable (2), as hath beene said. 


(1) The words which follow in this 
Section are not in L. and M. nor in the 


Roh. edition; nor in the two MSS. 
(2) [See Note 256.] 


Lib. 2 


Gf Rents. 


Sect. 228 


Sect. 228, 


TEM, si home lessa aun anter 
terres pur terme de vie, reservant a 


buy certain rent, s’il grant le rent a: 


un auterper son fait, savant a luy le 
reversion de la terre issint lesse, &c. 
tiel rent n’est forsque rent seck ; pur 
ceo que le grantee n’ad riens en le 
reversion del terre, &c. Mes s'il grant 
Le reversion del terre a un auter pur 
terme de vie, et le tenant atturne, &e. 
donques ad le grantee le rent come 
rent service; pur ceo que il ad le 
reversion pur terme de vic. 


LSO, if a man lett to another 

lands for tearme of life, reserv- 
ing to him certaine rent,if hee grant 
the rent to another by his deed, save 
ing to him the reversion of the land 
so letten, &c. such rent is but a rent 
seck; because that the grantee had 
nothing in the reversion of the lan 
&e. But ifhe grant the reversion ol 
the land to another for tearme of 
life, and the tenant attorne, &e. 
then hath the grantee the rent as a 
rent service; for that he hath the 


reversion for tearme of life. 


“ AVANT a luy be reversion, Fe" By this word (tc. ) is to 
be observed [4], that this rent reserved is a rent service, and’ 
hath fealty incident to it; and both rent and fealty are incident to 
the reversion, viz. [7] the rent incident to the reversion separably, (1E.4 3. 
but the fealty incident to the reversion inseparably; but by the 
grant of the rent, the fealty in this case shall not passe, because the 
fealty is inseparably incident to the reversion, but the grantee shall 
have the rent asa rent secke. Also by this (&’c. ) is implyed an at- Rs. oa 9 
tornement of the tenant; for without that, although by the grant 
* the rent is turned to a rent secke, sa as the tenant cannot be 
charged with any distresse, yet to the passing thereof there must be 
an attornment. 


(A) 41 B. 2 16. 


| “ Attorne, &e.” Here is implyed by this (&c.) an attornment in 
the life of the grantee, and other incidents to an attornment, whereof 
you shall reade at large in the Chapter of Attornment (3). 


“ Dongues ad le grantee le rent comé rent service; pur ceo que il 
ad le reversion pur terme de vie.” And the reason hereof is, because 
the rent is incident to the reversion, as hath beene said, and (as 
Littleton saith here) passeth away by the grant-of the reversion as 
with the superior, withont saying cum fertinentiie (4) Uc. for the 
reversion cannot be seck (5). But by the grant of the rent the 
reversion doth not passe (6). 


6) See ace. from Littleton himself at the 


(3) Post. 309. a. 
end of Sect. 229. 


(4) Acc. ant. 121. b. post. 307. a. 
(5) [See Note 257.] | 


© Vor. - 55 


Lib. 2. Cap. 12. Of Rents. Sect. 229, 230. 
Sect. 229. [152. a] 
“wyTissint est a entendue, quesihome À ND sit is to be intended, that 


dona terres ou tenements en le 
taile rendant a luy ct a ses heires 
certaine rent, ou lessa terre pur terme 
devie rendant certaine rent, s’il 
granta le reversion a un auter, Ge. 
et le tenant atturna, tout le rent et 
service passe per cest parol (reversion) 
pur ceo que liel rent et service en tiel 
cas sont incidents a le recersion, ct 
passont per le grant de le reversion. 
Mes coment que il granta le rent a 
un auter, le reversion ne passa my 
per tiel grant, &c. (1) 


| if a man give lands ortenements 
in taile yeilding to him and to his 
heires a certaine rent, or letteth land 
for tearmeof life rendringa certaine 
rent, if hee grant the reversien to 
another, &c. and the tenant atturne, 
all the rent and service passe by this 
word (reversion) (2) be- (Pen: 55% s. &) 
cause that such rent and service in 
such case are incident to the re- 


version, and passe by the grant of 
the reversion. Bat albeit that hee 


granteth the rent to another, the 
reversion doth not passe by such 


grant, &e. (3) 


HIS needs no explication, but is evident by that which 

hath formerly beene said, saving by this (&c.) in the end is 
implied the old rule, That the incident shall passe by the grant of 
the principall, but not the principall by the grant of the incident. 
Accessorium non ducit, sed sequitur suum firincifiale. (4) 


Sect, 230. (5) 


SSINT nota le dicersitic. Et 
issint est tenus P. 21 E. 4. Mes 
il est adjudpe, an. 26. lib. assisarum, 
ou les services del tenant en taile 
fucront grants, que eco fuit bone 
grant, nient obstant que le reversion 


S° note the diversity. And soit 
is holden P. 21 E.4. But it is 
adjudged 26. of the book of assises, 
where the serviees of tenant in taile 
were granted, that this was a 
grant, notwithstanding that the re- 
version remaine. 


HIS is added to Littleton. And therefore as I have done 
heretofore, and shall doe hereafter in like cases, I passe it 
over. And the case here cited in 26. 4as. f. 66. was contra ofinionem 
multorum ; and afterwards that judgement was reversed by writ of 
error, for that the services remained with the reversion as inci- 


dents (6) inscparable. 


(1) The same distinction between granting 
the reversion and granting the rent is taken 
post. Sect. 572. 

(2) According to Bro. Nouv. Cas. pl. 192. 
this holds in the case of the king as well as in 
the case of a common person. | 

(3) See ant. 150. b. €. Ro: Abr. 59. & infra 


~ 


mr b. L 
4) See ant. 151 a. note 3. and post. 
349. à 


(5) No part of this Section is in L. & M. 
Rob. or P. 
(6) [See Note 258.] 


Lib. 2. 


Sect. 


TEM, si soit seignior mesne et 

tenant, et le tenant tient del mesne 
per service dev. 8. et le mesne tient 
ouster per service de wii. d. si le sei- 
gnior paramont purchase le tenancie 
en fee, donques le service de le mes- 
naltie est extinet ; pur ceo que quant 
le seignior paramont ad le tenancie, 
il tient de son seignior procheine pa- 
ramont a luy, et s’il doit tener ceo de 
buy que fuit meane, donques il tiendra 
un mesme tenancie immediate de di- 
were scigniors per divers services, que 
serroit inconpenient, et la ley voit plus 
toft suffer un mischiefe que un incon- 
wenience, ef pur ceo le seigniory del 
mesnaltie est extinct. 


" Of Rents. 





Sect. 231.. 


231. | 


ISO, if there bee lord mesne 
and tenant, and the tenant 
holdeth of the mesne by the service 
of five shillings, and the mesne 
holdeth over by the service of 12 
pence, if the lord paramont purchase 
the tenancie in fee, then the service 
of the mesnalty is extinct ; because 
that ‘when the lord paramont hath 
the tenancie, he holdeth of his lord 
next paramont to him, and if he 
should hold this of him which was 
mesne, then he should hold the same 
tenancie immediately of divers lords 
by divers services, which should be 
ineonvenient, and the law will 
sooner suffer. a mischief then au 
inconvenience,. and therefore the 
seigniorie of the mesnalty is extinct. 


61. QNT godt aeignior mesne et tenant, &%c. at le seignior fiaramont 
furchase le tenancie en fee, ic.” 

[k] Some have said, that in this case it were reason, 

[152. ' b.] that by the purchase of the lord paramount his seigniory 

should be onely extinct, and that he should become tenant to the 

mesne, and the mesne to hold over as the lord paramount held, 

But that cannot bee; for that one man cannot be both lord and 

tenant, nor one land immediately holden of divers lords. [{] If 

the tenant infeoffe the lord paramount and his wife and their heires, 

in this case the mesnalty is but suspended; for if the wife survive, 
both mesnalty and seigniory are revived. 

It is said, that if there be lord mesne and tenant, each of them 
by fealty and sixe pence, the lord confirme the state of the tenant, 
to hold of him by fealty and three pence, that the mesnalty is ex- 
tinct. (1) [m] And so in the same case, if the tenant bee an abbot, 
and the lord confirme his estate tohold of him in frankalmoigne, 
the mesnalty is (2) extinct. [7] So it is if the lord release to the 
tenant (S). For whether the lord purchase the tenancie, or the 
tenant the seigniory, the mesnalty is extinct. And albeit the mesne 
grant the mesnalty for life, and then the lord release to the tenant, 
both the reversion and the estate for life are drowned. [o] So if 
there bee lord and tenant, and the tenant make a gift in taile, the 
remainder to the king, the seigniory is extinct. (4) 


“6 Que serra inconvenient.” Here it appeareth, that argumentum 
ab inconvenient is forcible in law, as ‘hath beene said before, (5) 
and shall be’ often observed hereafter. 

| . “ Le 


(1) (See Note 259.] 
(2) {See Note 260. 
(3) See Note 261 


44) See Note 262.] 
(5) Ante 97. b. 


4 
[#1 20 E. 3. 
avowrie 126. . 
3 E.2 tit. 
xting. 6. 
26 Hs. ibid. 7. 


(yA ss: 2 


[m] 4 E. 3. 19. 
See for this bere. 


D;. 148. 
(2 Co. 92. b.) 


Vid. Sect. 158, 
139. 


Lib. 2. Cap. 12. Of Rents. Sect. 239. 


13 4. 3. [A] “Le ley veet pluis toft suffer mischiefe que inconvenience.” 
rs (6) Lex citiès telerare vul firtvatum damnum, quam frublicum ma- 


dum. Here be two maximes of the common law. 

First, that no man can hold one and the same land immediately 
of two severall lords. 

Secondly, that one man cannot of the same land be both fard 
and tenant. And it is to be observed, that Ris holden for an in- 
convenience, that any of the mazimes of the law should be broken, 
though a private man suffer losse; for that by infringing of a 
maxime, not onely a generall prejadice to many, but in the end a 

like incertainty and confusion to all wonld follow. And the 
rule oflaw ie regularly true, rés cater alies acta alteri nocere non 
(7) debet, et factum unius alter’ nocere non debet ; which are true 
with this exception, unlesse an incanvenience should follow, as our 
author here teachcth us. 


Sect. 232. 


ES entant que le tenant tenust 
del mebne per v. 6. et le mesne 


UT ia as much «es the tenant 
holds of the mesne by five shil- 
tenust forsque per ati. d. issint que il lings, and the mesne hold but by 
avoit pluis en advantage per ii. 8. twelve pence, so as he hath more 

il payast a son scignior, il avera in aavantage by foure shillings, than 

ditz. iti. s. come rent setk anhurl- he paies to his lord, he shall have 
ment de le seignior que purchase le the said foure shillings 
tenancie. 





) as a rent 
seeke yearely of the lord which 
purchased the tenancie. 


“WL avera le iiij. s. come rent secke.” . 

And yet hee shall distreyne for it (1); for, seeing -,. 
the fealtie is extinct, the law reserves the distresse to the [153. a.] 
rent ; for as it hath been said in the like case, seeing the fealtie is 
extinct, the distresse by act in law may be preserved, Quia guando 
lex aliquid alicui concedit, coucedere videtur et id sine quo res iftea 


Er} 38 x “oer esse non fotest (2). [r] And therefore if a man maketh a lease for 

(Post. 285. b. life, reserving a rent, and bind himselfe in a statute, and (the conu- 

Mo. 26-) see] @) hath the rent extended and delivered to him, he shall dis- 
js 2. 3. 9 treyne for the rent (4), because he commeth to it by course of law. 

Ant. 150. b s] But if a rent service be made a rent secke by the grant of 

test As ee the lord, the grantee shall not distreyne for it, for that the distresse 

BS Avy. 53. remaines with the fealtie. [¢] Ifthere be lord mesne and tenant, 


and the mesnaltie is a mannor having divers freeholders, and the 
lord purchase one of the tenancies, and there is a rent by surplusage 
this rent albeit it be changed into another nature (as hath beene 
said) is purcell of the mannor. But yet by purchase of part of the 
land, the whole rent is extinct, albeit the law did preserve it. ; 


(5) [See Note 263.] 
(7) [See Note 264.] 


en 265 
te 265. 
Ge 


also 11 Co. 52. a. Cro. Jam. 170. 189. 
and Olefield’s case, Noy 193. 

(3) The words [the conusæe] are not in 
the original, but are added by the editor as 
essential to the sense of the passage. 
same maxim ant. fol. 56.0. See (4) [See Note 266.] 


Lib. 2. 


| Fe eue) que ad rent seck, 
estun foits ecisi d’escus ete de le 
rent, et a le tenant ne "vi er 
Te reat aderere, ceo eat son rence Il 
covient dé aler per lny ou per attres a 
les terres outenements dont le rent est 
issuant et la demander les arerages del 
rent; et si le tenant denia ceo de payer, 
cest denier est un disseisin de le rent. 
Auxy, si le tenant ne soit adonques 
prist a payer, ceo est un denier, quecst 
an disseisin de rent. (5) Auxy, si le 
tenant, ne nul auter home, soit de- 
smurrant sur lei terres ou les tenements 
pur payer le rent quaunt il demaund 
les arrerages, ceo est un denier en ley, 
et un disécisin en fait, et de tiels dis- 
seisins il poit aver assise de novel dis- 
seisin envers le tenant, et recovera le 
scisin del rent, et ses arrerages et ses 
dammages et les costages de son breve 
et de son plee, &c. Et si apres tiel 
et execution ewe] (1) j te 
rent soyt auter foits a luy denice, 
il avera un redisseisin, et re- 

covera ses double damages, &c. 


Of Rents. 


‘Sect. 293, 


Sect. 233. 


 ‘LSO, ifa man which hath » 
rent secke, be once seised of any 
parcell ef the rent, and after the 


tenant will hot pay thé rent behind, 


this is his remedie. Hee ought to 

by himselfe or by others to the | 

ands or tenements out of which the 

rent is issuing, and there demand 
the arrerages of the rent ; and ifthe 
tenant denie to pay it, this denial] 
is a disseisin of the rent. Also, if the 
tenant be not then readie to pay it, 
this isa denial, which is a disseisin 
of the rent. Also, ifthe tenant, nor 
any other mah, be remaining upon 
the lands or tenements to pay the 
rent when he demandeth the ar. 
rearages, this is a deniall in law, and 
a disseisin in deed, and of such dis- 
seisins he may have an assise of 
novel disscisin against the tenant, 


-and shall recover the seisin of the 


rent, and his arrerages und his dun: 
mages, and the costs of his writ and 
of his plea, &c. And if after such 
recovery and execution had, thé 


rent be againe denied unto him, then he shall have a redisseisin, and 
shall recover his double dammages, &c. | 


“ QNEISIN,” or seison, is common aswel to the English, as to 


(Ant. 90.2.) 


the French, and signifies in the comnion law possession, 
whereof seisina a Latin word is made, and seisire a verbe. 


‘© B’aecun parcel”? [u] A seisin of parcel is a sufficient seisin 
in law, tohave an assise of the whole rent. 

Concerning the generall learning of seisins, you may reade 46. 4. 
Bevil’e case, fol. 8. lid. 5. fol. 98. lib. 6. fol. 57. Gb. 7. fol, 24. 29. 
&b. 9. fol. 33. and many authorities of law there cited, but sufficient 


és said here to explaine Lité/eton. 
“A les terres, iTc.” 


[w] For a demand of the tenant out of 


49 
the land is not sufficient : but if there be a house and land a demand yp Com 71. 
on the land is sufficient; but for a condition broken, it ought to 

be at the house (6), as hath beene said before (7). 


“ Arere.” 


Rigid The Words de rent het in Le and M not 
On. 


(6) Acc. F. N.B. 179. A. 
(7) Acc. pogt. 201. b. 


This word arere is to bee observed, for it is not ne- 
[158. b.] cessary, that the grantee of the rent should demand it at 


the 


(1) ¢ The words between brackets not in Le 
and M. Roh. nor P. 


Lib. 2. (Cap. 12. 


Of Rents. Sect. 253. 


(Amt 146.8) the very time when it becommeth due, but at any time after it is 
sufficient. For this is not like a demand of a rent upon a condition; | 

C2} 99. As. 51. because that is penall and oveithroweth the whole state ; and [7] 

de Entri therefore the time of demand must be certaine, to the end the lessee, 

D se. donee, or feoffee may be there to pay the rent (2). But a demand 

, Co. 38. of a rent secke or rent charge is but onely a formal meane to recover, 

0,10 that which is due; [y] and therefore in that case it may be de- 

165.) os. manded after it is behinde at any time, whether the tenant be pre- 
fy 3. eeram sent or no, for remedies for rights are ever favourably extended. 

rege edjudge ; 

“ Ceo est un denier en ley.” For wheresoever there is a lawfull 
demand of a rent, and the same is not paid, whether the tenant be 
present or absent, yet this is a deniall in law, (3) albeit there be no 
words of denyall. It appeareth here, that the demand must be 
made upon the land, and albeit the tenant nor any for. him be there, 
yet must the grantee demand it, because without a demand there 

(Peet. 301. à.) can be no denier in deed, or in law. 
[2] Vid. Bree “ Disecisin.” (4) [z] Diescisina is a putting out of a man out of 
306. seisin, and ever implyeth a wrong, (5) But dispossessing or eject- 
Re. LES. 106. ment is a putting out of possession, and may bee by right or by 
214, 118. 118. wrong. * Omnie disscisina eat tranegressio, sed non omnia trans- 
Dit ce, 8 bte Sressio eet disscisina. Sieo animo forte ingrediatur fundum alienum, 
ca. 1. Bra. ubi non quod sibi ueurfiet tenementum vel jura, non facit disecisinam eed 
CE Leon. 48. a tranagressionem, &%c. Querendum est à judice quo animo hoc fe- 
re: 


(7. Co. 3. b) 


cerit, te. (6) And of ancient time a disseisin was defined thus: 
Disecisin est un personel tresfasse de tortious ouster del scisin. (7) 


«6 Assise de novel disscisin,” Aasiee nove disscisine. Assisa pro- 
perly commeth of the Latin word aseideo, which is to associate or set 
together; 80 as properly assise is an association or sitting together. 
And the writ, whereby certain persons are authorised and called to- 
gether, is called asstsa nove disacisine; so as aesisa is but ceesto (8). 
But because ceasio is but a generall word, therefore in this sense ae- 
sisa is used in law for a particular cession by force of the writ de 
assisd nove disscisine ; and accordingly it was anciently said, aesise 
in un case n'est auter chose que cession des justices. And itis called 
assisa nove disseisinæ, for that the justices of eire, before whom 
these assises were taken in their proper counties, did ride their cir- 
cuits from 7 years to 7 years, and no disseisin before the eire if it 
were not complained of in the eire could be questioned after the 
cire; and therefore a disseisin committed before the last eire was 
called an ancient disseisin, and a disseisin after the last eire was 
called a new disseisin, or nova disseisina. Assise also signifieth a jury, 
of their sitting together, and also a session of parliament, as Lit¢le- 
ton hereafter in this Chapter sheweth. 


“ Et recovera le setsin del rent.” Here, and by the (&c. ) in the 


end of this Section is implyed, that our author intendeth his case 
where 


(2) (See Note 267. ] 


(6) The preceding passages in Latin are not 
(3) For disseisin of rent by denial see 


from Bracton or Fieta in the places cited by lord 


post Sect 238. Coke, but from Bract. 216. b. 
(4) See Littleton’s description of dis- (7) (See Note 268.] | 
seisin, post. Sect. 279. (8) It should be sessio, the word as Coke spells | 


(5) It also implieth force. Post. 257. b. it tending to a wrong derivatian. 


counties, see ant. Sect. 61, 62. 


Lib: 2, Of Rents. ‘ 


where the rent issueth out of lands in one county. For if a man be 
seised of two acres of land in two severall counties, and maketh a 
lease of both of them reserving two shillings rent ; in this case, 
albeit severall liveries (9) be made at severall times, yet is it but 
one entire rent in respect of the necessitie of the case, and he shall 
distreyne in one county for the whole, and make one avowrie for the 
whole. But he shall have severall assises in confinioromitatie, and 

_= in either countie shall make his plaint of the whole rent ; 
[154. a. | but there shall be but one patent tothe justices. [a] And 
this assise in confinio comitats is given by the statute of 7 R. 2. cap: 
10. for no assise lay in that case at the common law, but the party 
might destreine. [4] ‘But for a common of pasture, of turbary, of 
pischary, of estovers, and the like, in one county, appendant or ap- 
purtenant to land in another county, an assise in conjinto comitatüs 
did lye at the common law; [c] and so it is of a nusans done in 


at the common law. 

[d] And albeit the counties do not adjoyne, but there be 20 coun- 

ties meane betweene them, yet the assise in confinio comitatie doth 
lye (1), and the justices shall sit betweene the said counties. [e] 
And where it is said before of two counties, the like law it is if the 
same extend into more counties (2). . 
_ {9 If a man hold divers mannors or lands in divers severall 
counties by one tenure, and the lord is deforced of his services, he 
shall have severall writs of customes and services ; for every county 
one writ returnable at one day in the court of common pleas, and 
thereupon count according to his case by the common law. 

{g] But if the tenant in that case doe cease, the lord shall not 
have severall writs of cessavit ut sufira ; for the writ of ceesavit 
is given by statute,* and the forme and manner of the writ therein 
prescribed ; and thereupon it is holden in our bookes that in that 
‘case à cessavit doth not lye. (3) 


[4] “ Mavera un redisseisin & recovera ses double damages, 
tc.” Here by this (&c.) is ‘also to be understood, that a writ of 
redisseisin is given by the statute of Merton* (so called because the 
parliament was holden at Merton in Anno 20 H. 3. the letter where- 
‘of is, Item st quis fucrit disseisitus de libero tenemento, & coram 
Justiciarts itinerantibus scisinam suam recuperaverit fer assisam 
nove disseisine, vel fier recognitionem eorum qui fecerint diesei- 
sinam, & ifise disseisitus fier vicecomitem scisinam euam habuerit, 
si tidem disseisttores, fiostca post iter justiciariorum, velinfra, de 
codem tenemento iterum eundem conquerentem disseisiverint, &F 
inde convicti fuerint, atatim cafüiantur, Sc. (4) But the double 

damages are given by the statute of W. 2. cap. 26. (5) 
- And 


Sect. 233. 


CI FANB. 18 3 k. 
one county to lands, lying in another county, the like assise did lye 


(d] 6 E.4. 2 


(e] F.N. B. 180.9. 


yf $0 E.1. 


at. Droit 
Fr. Ne B. uu. D 


°w. 2 cap. £1. 


Vide ist. 206.b. 
(1. Ro. Abr. 871.) 


(9) As to livery of lands situate in several & 49. Ass. pl. 1. & 21 Hen. 6. 3. there cited. 


(2) [See Note 269.1 
(3) Acc. F. N. B. 209. K. 
(4) Acc. 2. Inst. 82. 115. 
(5) See 2. Inst. 416. 


C154. a.J 
. (1) Acc. Fine. Descript. del Com. L. 59. a. 
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And Littleton in few words hath made a good exposition of this 

statute ; for where the statute saith, disscisifus de libero tenemento, 
(940. Am. 35. 8e Lisileton expounds it [s] to extend to a rent secke or rent charge. 

(6) Albeit, as hath beene said, they be against common right, yet 
ess. à man hath a freehold in them, [4] and he that granteth ommia £e- 
(Ant 6.8 19,b)  memente sua, a rent charge or a rent secke doth passe. (7) 

Coram jueticiariis itincrantibus, Fc. saith the statute. But Lit- 
tleton speaketh generally, and eo is the statute to be intended be- 
fore any other justices that have authority to take assises, and justi- 
ces itinerant ave set downe but for an example, which is worthy of 

{0} Fits. ER the observation, [7] being a penall law. 

Recuperaverit per aesisam, &%c. saith the statute. Here assieg 
is taken for the verdict of the assise, as Littleton hereafter in this 
Chapter expoundeth the same. Vel fer recognitionem, U'c. or by 
confession. Then the question is, what if the recovery were upon a 
demurrer, or by pleading of a record and failer of it, or by any 
other manner. And seeing Litticton speaketh generally, it must 
be understood of all manner of recoveries in an assise of novel diseci- 
ein ; and so it is confirmed by the statute of W. 2. cap. 26. (8) 


‘ Recoverie”” Recuneratio cemmeth of the verbe recuperare, 
i. ce. ad vem per injuriam extortam sive dententam fier eententiam 
judicts restitui. Aud recuperato in the common law is all one with 
evictie in the civill law, which is aicujue retin causam alteriue 
ebducte fier judicem acquisitio. 

“ Etexecuion ewe.” Per vicecomitem ecisinam habuerit, saith 
the statute: but Litésleten speaketh generally; (ef execution ewe J 


and execution had; soas whether it bee by the sherife or by the 
party, so as execution or possession be had, it sufficeth. (9) 


“ Execution.” Æzrecutio, and signifeth in law the obtaining of 


Vide Beet, mee actuall possession of any thing acquired by judgement of law, or by 
a fine executory levied, whether it be by the sherife or by the entry 
of the party, whereof you vhall reade more hereafter. (10) 

Im] #E.2 : Note, it appeareth here by Listicton, that [m] the recovery in a 

PNR former writ must be in an assise of moucl disseisin, wherein these 


words (tiel recoverée) are to be observed. And therefore in a writ 
of right close in ancient demesne, the demandant maketh his pror 
testation to sue in the nature of assise of novel désseiain, and after is 
redisseised, hee shall not have a writ of redisseisin, because the firat 
{n] 16.3. recovery was not by a writ of assise of novel disscisin. [n] And so 
th. Redis. 8. it is, if the recovery were in assise of fresh force by bi according 
to the custome of some city or borrough. Also in ancient demesne 
de Merton, cap 3- there be no coroners. (11) 
(19H. 4 5. Si tidem disecisitoree, saith the statute. [0] So as it must be the 
PNR La. Cr samedisseisors : but here igdensis taken for non ali. And there- 154.b 
(Cre. Aad 3s.) fore if the recovery in the assise were against two disseisors,L ° .] 
(7-N.B.188.c.) - and one of them redisseise him againe, he shall have a redisseisin 
against him, for he is not alius. But if the recovery had been against 
one, 


Vide tbe 3. part ef 
the Institutes. Stat. 


(6) Acc. F.N. B. 178. D. (9) Acc. ant. 34. b. See also Dy. 278. à 
(7) [Sce Note 270.] March. 98. 
(8) See further as to redieseism Fitzher- (10) Post. 289. s.. 

bert’s comment on the writ ofthat name, (11) [See Note 271.9 j 
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ane, and he and another redisseise the plaintife, he shall not have 
a redisseisin; for here is a/its ; and he cannot have a redisseisin 
against the former disseisor alone, because he is jointenant with 
another; [/:} for joyntenancy in a writ of redisseisin is a good plea, 
and a stranger shall not be subject to double imprisonment and 
double dammages. 

{71 If a recovery be had against a woman in an assise of novel dis- 
seisin, and the plaintife recovereth and hath execution, the woman 
taketh husband, and both of them redisseise the plaintife, he shall 
not have a redisseisin, because the husband is alius. [r] And yet 
if a feme recover in an assise, and after take baron, and they are 
redisseised, the husband and wife shall have a redisseisin; because 
the husband joyneth for conformity, and it is in the right of his wife 
who was disseised before, so in effect it is idem disscisitus ES idem 
conguerens. (1) 

If two coparceners be disseised and recover in an assise, if after 
they make partition, and after they be severally disseised, they shall 
have severall redisseisins ; and so it is of joyntenants ; for they be 
tidem conguerentes, & non alii. Also a redisseisin doth lye against 


Sect, 233, 


ein 7 
i in 7e 
- Co. 13. be 
ost. 198. a.) 


(719. 4 5. 
N. B. 188 Ee 


LRQ B. 188 
istr. 
© EL 4. 6. 


lab. 96.) 


the disseisor which doth redisseise, and against another to whom he © 


made feoffment after the second disseisin ; for otherwise the redis- 
seisor might prevent the plaintife of his redisseisin. But in an assise 
against 4. and B. 4. is found disseisor, and Z. tenant, and the 
plaintife doth recover; and after he which was found tenant dis- 
seises the plaintife, he shall not have a redisseisin, because he did 
disseise him but once. (2) 

De codem tenemento, saith the statute. If the plaintife be redis- 
stised of parcell of the tenement formerly recovered, he shall have 
a redisseisin. 

If the mesne recovereth (3) a rent when it is a rent service, and 
after the rent becommeth a rent seck by surplusage, and doth redis- 
seise him of the rent, he shall have a redisseisin ; for the substance of 
the rent remaines, though the quality be altered. (4) 

{s] If tenant in speciall taile recovereth in assise, and after be- 
commeth tenant in taile after possibility of issue extinct, and then is 
redisseised, he shall have a redisseisin ; for albeit the state of inherit- 
ance be altered, yet the same freehold remaineth. (5) 

If a man recover land in an assise of novel disseisin whereunto 
there is a common appendant or appurtenant, and after is redisseised 
of the common, he shall have a redisseisin of the common, for it 
was tacitely recovered in the assise, (6) 3 


D [See Note 272.] 
2) See post. Sect. 278. 
(3) Recovery in assise must be under- 


ne: cs wate #1 res ant. fol. 151. 2. 
ee à . 


Vou. I. 56 


F. N. B. 188 @ 


(Ant. 153. a) 


8 E. 3. tit. 
Redisseisin 6 
F.N. B. 189. p 


rd 


(5) Acc. 11. Co. ay in Lewis Bowles’s 


case. 
(6) Other instances of tacit recovery are 
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Sect. 234. 


T memorandum, que cest nosme 
assiseest nomen equivocum; car 
ascun foits est prise pur un juric; car 
le commencement de le record de assise 
de novel disseisin issint commencera : 
assisa venit recognitura, &e. quod 
idem est quod jurata venit recogni- 
tura, &c. Et la cause est, pur ceo 
que per le briefe de assise il est com- 
mand a la vicont, quod faceret duo- 
decim liberos et legales homines de 
vicineto, &e. videre tenementum 
illud, & nomina illorum imbreviare, 
et quod summeneat eos per bonos 
summonitores, quod sint coram jus- 
ticiariis, &c. parati inde facere re- 
cognitionem, &e. Et pur ceo que, 
per tiel original, un panel per force 
de mesme le briefe devoit estre returne, 
Ec. il est dit en le commencement del 
record en le assise, assisa venit recog- 
nitura, &c. JAuxy, en briefe de droit 
il est communement dit, que le tenant 
luy poit milter en Dieu ef grand 
assise, Sc. Auxy, il y ad un bricfe en 
le register, que est appel bricfe de 
magna assis: eligenda. Fssint est 
ceo bien prote, que cest nosme assise 
aliquando ponitur pro jurat”. Et 
ascun foits il est prise pur tout le 
briefe dussise; et solonque cel entent 
il est pluis properment, et pluis com- 
munement prise, sicome assise de 
novel disseisin eat prise pur tout le 
brere de assise de novel disscisin. Et 
en mesine le maner assise de common 
de pasture est prise pur tout le briefe 
d’assise de common de pusture, el assise 
de mortdancester est prise pur tout 
le briefe d’assise de mortdancester, et 
assise de darraine presentment cat prise 
pur tout le breve d’assise de darraine 
presentment. les il semble, que le 
cause pur que tiels briefes ul com- 
mencement fueront appels assises fuit, 
pur ceo que per chescun tiel briefe à 
est commande al viscount, quod sum- 
moneat xii, le quel est a tant a dire, 
que doit summoner un jurie. Et aon 
mets 


ND memorandum, that this 

name assise 1s NONEN equicocun; 
for sometimes it is taken for a jurie; 
fer the beginning of the record of 
an assise of novel disseisin beginneth 
thus: assisa venit pri Ex. 
which is the same as jurata venil 
recognitura. And the reason is, for 
that by the writ of assise it is com- 
manded to the sherife, quid faceri 
duodecim liberos © legales homi 
de vicineto, €&c. videre tenementua 
illud, ct nomina illorum imbreciare, 
el qudd summoneat cos per bonos sus- 
monitores,quod sint coremÿjasliciarts, 
&c. parati inde facere recognition, 
€e. And because that, by sueh an 
original, a pannell by force of the 
same writ ought to be returned, &e. 
it is said in the beginning of the r- 
cord in the assize, assisa cenit recog- 
aitura, &c. Alao, in a writ of right 
it is commonly said that the tenant 
may put himselfe on God and the 
great assise. Also there is a wriir 
the register, which is ealled a wri de 
magna assiza etigendd. So as thisis 
well proved, that this name assist 
sometimes is taken for a jury. And 
sometimes it is taken for the whole 
writ of assise ; and according to this 
purpose it is mest properly & most 
commonly taken, as an assise of nerd 
chisseisin is taken for the whole writ 
of assise of novel disseisin. And in the 
same manner an assise of common el 
pasture is taken for the whole writ 
of assise of common of pasture, and 
assise of mortdauncester is tuken for 
the whole writ of assise of mortdaur- 
cester, and assise of darreine present: 
ment is taken for the whole writ of 
darreine presentment. But it secmes, 
that the reason why such writs at 
the beginning were called assises was, 
for that by every such writ HIS | 
commanded to the sherife, quod 
summoneut 12, which is as mueh to 


say, that hee ought to summon à 
Jury 
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foits assise est prise pur un ordinance, jury. And sometime assise is taken 

scil. pur mitter certaine choses en for an ordinance, to wit, to put cer- 
certaine rule et disposition, sicome or- taine things into a eertaine rule and 
dinance, que est appel (1) f assisa pa- disposition, as an ordinance, which 
nis et cervisite. is called assisa panis et servisiæ. 


“ QUIVOCUM.” (7) For the better understanding hereof, 
| # of these there bee two kinds, viz. eguivocum eguivocane ; 

and eqguivocum eqguivocatum. 
_ Æquivocum æquivocans est filurivocum, polysemus, a word of 

divers severall significations. 
fEquivocum æquivocatum est univocum, that is to say, reduced 
to a certaine signification. As here in Littleton’s example, assisa est 
nomen æquivocum equivocans ; for sometime it signifieth a jury, 
sometime the writ of assise, and sometime an ordinance or statute. 
Now assise, jurata,(8) is eguivocum æquivocatum; and sois breve de 
Qesisé nove disseisinæ,and assisa fanis, (9c. Evenas canis est nomen 
(1 55. a 7] equivocum; canis latrabilis, came marinus, canès calesiie, 
eo’ d sunt equivoca eguevocata. 


‘ Aosiee de novel disscisin.” Note [a], there be foure assises, viz. E D be 
this writ, an assise of moritdancester, of darreine frresentment, and 4. fo. 160. Brit- 


of utrum. (1). 108. 194 FN B. 
Fieta lib. 4. cu. 
“ Vicount.” Vide sect. 248. verbo ( Shireve. ) Mir, ca. 8. 


“ Quod faciat 12 liberos et legales homines de vicineto, &r.” (Ant Wo. by 
[4] Albeit the words of the writ be duodecim, yet by ancient course (6]1H. 7.2. 
the sherife must return (2) 24: and this is for expedition of justice: 
for if 12 should onely be returned, no man should have a full jury 
appear, or be sworn in respect of challenges, without a tales, which 
should be a great delay of tryals. So as in this case usage & ancient 
course maketh law. And it seemeth to me, that the law in this 
case delighteth herselfe in the number of 12; for there must not 
onely be 12 jurors (3) for the tryall of matters of fact, [c] but fe] Vil. PL Com, 
12 judges of ancient timé for tryall of matters of law in the Æzx- im procmbe. 
chequer Chamber. Also for matters of state there were in ancient 
time twelve Ceunsellore of State. He that wageth his law must 
have eleven others with him, which thinke hee sayes true. And 
that number of twelve is much respected tn holy writ, as 12afosties, ing 
12 stones, 12 tribes, ec. Genes. 49. 

[2] He that is of a jury, must be “ber homo, that is, not only a Cd] 9B. 4. 16. 
freeman and not bond, but also one that hath such freedome of 
mind as he stands indifferent as hee stands unsworne. Secondly, he 
must bee /eguiis. (And by the law every juror, that is returned for 
the tryall of any issue or cause, ought to have three Properties 

irst, 


___ Lob. 305. | (2) See 3. G. 2. c. 25. s. 8. 
Lord Coke means “ taken for jurata.” 
a See Note 274.] 
1 


n | words entre les auncione estatutes 
Jurie utrum. are here added in L. & M. Roh. and PF. 
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®) Artic. super 
Cart. ca. 9. 


4 


Vid. Sect. 108. 195. 


9 H. 6, 37. 


(2) [See Note 275.] 

(3) See post. 156. a. 

(4) Of other modes of trying facts besides 
by jury, see ant. 74. a. 


Of Rents: 


place where the question is moved. (2) 

Secondly, he ought to bee most sufficient both for understanding, 
and competencie of estate. (3) 

Thirdly, he ought to bee least suspitious, that is, to be indiffe- 
rent as he stands unsworne: and then hee is accounted in law &der 
et leSalis homo; gtherwise he may be challenged, and not suffered 
to be sworne. (4) 

The most usual triall of matters of fact is by 12 such men ; for 
ad questionem facti non respondent judices : and matters in law the 
judges ought to decide and discusse ; for ad guéstionem jurie non 
respendent juratores. (5) 

[ce] For the institution and right use of this triall by 12 men, 
and wherefore other countries have them not, and how this trial! 
excells others, see Fortescue at large, cap. 25, &c. et 29. [ f ] And 
in ancient time they were 12 knights. This trial of the fact fier 
duodecim liberos et legales homines is very ancient; for heare what 
the law was before the conquest. [#] Jn singulis centuriis cométia 
eunto, atque liberæ condirionis viri duodeni etate sufiertores und 
cum firefosito sacra tenentes juranto, ic. Nay the triall, in some 
cases, fier medictatem lingue, (as we speake) was as ancient. [4] 

Viri duodeni jure consulti, Anglie sex, Wallie totidem, dnglis et 
Wallis jus dicunto; and of ancient time it was called duodecim virale 
Judicium. (6) 

Now seeing we are justly occasioned, and the rather for the (&c. ) 
herein, to speak of a challenge to jurors, to make the studious 
reader capable of the understanding of the bookes of law concerning 
this matter, it shall be necessary to say somewhat of challenges: 
and, first, what a challenge is. 

Challenge is a word common as well to the English as to the 
French, and sometimes signifieth to claime, and the Latine word is 
vendicare ; sometime in respect of revenge to challenge into the 
field, and then it is called in Latine vindicare or firouocare ; same- 
time in respect of partiality or insufficiency, to challenge in court 
persons returned on a jury. And seeing there is no proper Latin 
word to signify this particular kind of challenge, they have framed 
e word anciently written, [a] chalumniare, and columpnigre, and ca- 
lumpniare, and now written calumniare ; and hath no affinity with 
the verbe calumxior, or calumnia, which is derived of that, for that 
fs of a quite other sense, signifying a false accuser, and in that 
sense [6] Bracton useth calumniator to be a false accuser: but it is 
derived of the old word caloir or chaloér, which in one signification 
is to care for or foresee. And for that to challenge jurors is the 
meane to care for or foresee, that an indifferent triall be had, it is 

called calumniare, to challenge, that is, to except against them that 
are returned to be jurors; and this is his proper signification. [c] But 
sometimés a sommons, sommonitio, is said to bee calumniata, and a 


count to be challenged, but this is improperly. And foras- [1 56. a J 


much as mens lives, fames, lands and goods, are to be 

tryed by jurors, it is most necessary, that they be omni excepti : 

majores; and therefore I will handle this matter the more larg 
Ach . 


4 [Bes Note 276.) e Us 
(6 firther on the origin of English the Grecks and Romans. 


Set. 254. 
(*) First, hee ought to bee dwelling most neere to the [1 55 b ] 


juries, Spelm. Gloss. voc. jurata, …_. ‘tat 
Fpistolar. in Ling. Septertrion. The aur. 
Hickes. Stiernh. de jure Sueon. et Goth ve- 
tust. lib. 1. c. 3. and Dr. Pettingal’s Eng ary 
into the Use and Practice of Juries amo rgst 
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A challenge to jurors is twofold, either to the array, or to the 
polis : to the array of the principall pannell, and to the arr-y of 
the tafee. And herein you shall un‘erstand, that the jurors names 
are ranked in the pannell one under another ; which order or rank- 
ing the jurie is called the array, and the verbe, tc urray the jarie ; 
and so we say in common speech, bat aile array, for the order >7f the 
battaile. And this array we call ar:aiamentum, and to make the 
array arraiere, derived of the French word a-10 r ; so as to chal- 
lenge the array of the pannell is at once to challenge cr excent 
against all the persons so arrayed or impanneiled, ‘n resvect cf the 
partialitie cr default of the sherife, coroner, or other «4icer that 
made the returne.: 

And it is to be knowne, that there is a principail cause of chal- 
lenge to the array, and a challenge to the favour. 

Principal], in respect of partialitie. Asfrt, ©* the sherfe, or 
other officers be of [a] kindred, or affinitie (1,, ww the plaistie or 
defendant, if the affinitie (2) continue [6] Secondly, i. any cue or 
more of the jurie bee returned at the denomination ct the frire, 
plaintife or defendant, the whole array shalj be quashed. Ss te is 
if the sherife returne any one, that he be more favourable to the 
one than the other, all the array shall be quashed. [c] Thirdly, 
if the plaintife or defendant have an action of batterie ag..inst the 
sherife, or the sherife against either partie, this is a good cause of 
challenge. So if the plaintife or defendant have an action of debt 
against the sherife ; (but otherwise it is if the sherife nave an action 
of debt against either partie) or if the sherife have parcell of the 
Jand depending upon the same title [9] ; or if the sherife, or his 
bailife which returned the jurie, be under the distresse of either 
partie ; or if the sherife or his bailife be either of counsell, atturney, 
officer in fee or of robes, or servant of either partie, gossip, or 
arbitrator in the same matter, and treated thereof. [e] And where 
a subject may challenge the array for uniadifferencie, there tie 
king being a partie may also challenge for the same cause, as for 
kindred, or that he hath part of the land, or the like : and where 
the array shall be challenged against the king, you shall reade in our 
bookes. 


44 Au.23 %E. 4.1. 3H.6.30. 15H.7.%b. 97 Ass 23. 7 H 7.10. 26 Ass. 56. 22. 20 H. 6. 34 
20 H. 6. 39. 


6.24 17 E. 3. Chall. 168. 4E. 4.11. (e]4H.7. ME. 3.38. 38 Ans. 19% We. «& Chil, 63. 


45 Aue.1. 9 Ass.8. 8 Ass. 93. 7E.3. 856. 21 H.7.38. 2 H.4. 13. 44 E. 3. 43, 


{/ 1 By default of the sherife, as when the array of a pannell is 
returned by a bailife of a franchise, and the sherife returne it as nf 
himselfe, this shall be quashed, because the partie should lose his 
challenges. But if a sherife returne a jurie within a libertie, this 
is good, and the lord of the franchise is driven to his remedie 
against him. 

If a peere of the realme or lord of parliament be demandant or 
plaintife, tenant or defendant, there must a kmght be returaed of 
his jurie, be he lord spirituall or temporall, or cise the array :, ay 
be quashed [g]: but if he be returned, although he appeare not, 
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yet the jurie may be taken of the residue. And if others be joyned 
with the lord of parliament, vet if there be no knight returned, the 
array shall be quashed agiinst all. [4] So in an attaint there ought 
to be a knight returned of the jurre (3). 

{fe} And when the king is partie, as in travers of an office, he 
that traverseth may challenge the array, as hereafter in this Sec- 
tion shall appeare ; and so it is in case of life ; and likewise the 
king may challenge the array: and this shall be tried by triors 
according to the usual course. [{] The array challenged on both 
sides shall be quashed. 

[A And if two estrangers make a pannell, and not in favour- 
able manner for the one partie or the other, and the sherife returnes 
the same, the array was challenged for this cause, and adjudged 


good. 

[7] If the bailife of a libertie returne any out of his franchise, 
the array shall be quashed, as an array returned by one that hath no 
franchise, shall be quashed. 

Challenge to the array for favour. [#7] He, that taketh this, 
must shew in certaine the name of him that made it, and in whose 
time, and all in certainety. This kinde of challenge, being no 
principall challenge, must be left to the discretion and conscience 
of the triors As if the plaintife or defendant be tenant to the 
sherife, this is no principall challenge ; for the lord is in no danger 
of his tenant ; but à converso it is a principall challenge ; but in 
the other hee may challenge for favour, and leave it to triall So 
affinitie betweene the sonne of the sherife and the daughter of the 
partie, or ¢ converso, or the like, is no principall challenge, but to 
the favour: but if the sherife marrie the daughter of either partie, 
or ¢ converso, this, (as hath beene said) is a principall challenge, 
or the like. [o] But where the king is partie, one shall not chal- 
lenge the array for favour, &c. because in respect of his allegiance 
he ought to favour the king more (4). But if the sherife be a vade- 
lect of the crowne, or other meniall servant of the king, there the 
challenge is good (5). And likewise the king may challenge the 
array for favour. 

Note, upon that which hath been said it appeareth, that the 
challenge to the array is. in respect of the cause of unindifferencie or 
default in the sherife or other officer that made the returne, 
and not in respect of the persons returned where there is nol, 156.b.] 
unindifferencie or default in the sherife, &c. for if the challenge to 
the array be found against the partie that takes it, yet he shall have 
his particular challenge to the polls (1). 

In some cases a challenge may be had to the polls, and in some 
cases not at all. Challenge tothe polls is a challenge to the particu- 
lar persons ; and these be of foure kinds, that is to say, peremptorie, 
principall, which induce favour, and for default of hundredors. 

(f] Peremptorie. This is so called, because he may challenge 
peremptorily upon his owne dislike, without shewing of any Cause ; 
and this onely is in case of treason or felonie, in favorem vite. 
And by the common law the prisoner, upon an endictment or ap- 
peale, might challenge thirtie five, which was under the number 
of three juries. But now by the statute of 22 H. 8. the number is 
reduced to twentie in petite treason, murder and felonie ; and in 
case of high treason, and misprision of high treason, it was taken. 

away 


(156. b.] 
(1) [See Note 281°.] 


(5) [See Note 281. 
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away by the statute of 33 H. 8. but now by the statute of 1 & 
2 Phil. & Marie, the common law is revived. For any treason, the 
prisoner shall have his challenge to the number of thirtie (2) five ; 
and so it hath beene resolved * by the justices upon conference 
betweene them in the case of sir Walter Raleigh and George Brookes, 
But all this is to be underste>d when any s.bject that is not a peere 
of the realme, is arraigned for treason or telonie. But if hee be a 
lord of parliament and 1 pecre of the realine, ind is tn be tryed by 


his peeres, he shall n°4 ch ‘lenge any ot ais peers at all; for they — 
are not sworne as other jurcrs be, but ide the partie guiltie or : 


not guiltie upon their faith or allegiance to the king, and they are 
judges of the fuct, and every of them doth separately give his 
judgement, beginning at the lowest. But a subject under the degree 
of nobilitie may in case of treason or felonie challenge for just cause 
as many as he can, as shall be said hereafter. In an appeale of 
death against divers, they pleade not guiltie, and one joint vensre 
facias is awarded; if one challenge peremptorily, he shall be 
drawne against all. (3) Otherwise it is of severall venire fac. 

Note, that at the common law before the statute of 33 E. 1. 
the king might have challenged peremptorily withcut shewing 
cause, but only that they were not good for the king, and with- 
out being limited to any number. But this was mischievous to 
the subject tending to infinite delayes and danger. And there- 
fore it is enacted, [g] guôd de cætero licèt jrs domins r ge dicatur, 
gucd juratores, Ec. non sunt om frs rrge ; now profiter hoc re- 
maneant inguisitiones, Sc. sed assign-nt certam causam calumnie 
sua, Sc. whereby the king is now restrained. (4) 

Principall ; so called, because if it be found true, it standeth 
sufficient of itselfe without leaving any thing tothe conscience or 
discretion of the triors. Of a principall cause of challenge to 
the array we have said somewhat already. Now it followeth 
with like brevitie to speake of principall challenges to the polles, 
(that is) severally to the persons returned. 

Principal) challenges t: the poll may be reduced to foure heads : 
first, frofiter honovis re-fie tum, for respect of honour: secondly, 
hropter defectum, for want or default: thirdly, frofter affectum, 
for affection or partialitie : fourthly, fropier d lé:tum, for crime or 
delict. 

I. Profiter honoris resfiecttim, as any peere of the realme, or lord 
of parliament, as a baron, viscount, earle, marquesse, and duke: for 
these in respect of honour and nobilitie, are not to be sworne on ju- 
ries; and if neither partie will challenge him, he may challenge him- 
selfe; for by Magna Charta it is provided, guéd nec super eum ibi- 
mus, nec sufier cum mittenus, nist fier legale judicium farium suo- 
rum, aut per legem terre. Now the common law hath divided all 
the subjects into lords of parliament, and into the commons of the 
realme. The peers of the realme are divided into barons, viscounts, 
earles, marquesses, and dukes. The commons are divided into 
knights, esquires, gentlemen, citizens, yeomen, and burgesses. 
And in judgement of law any of the said degrees of nobilitie are 
peers to another. As ifanearle, marquesse, or duke, be to be tried 
for treason or felonie, a baron or any other degree of nobilitie is 
his peere. 

1er 


(2) Agreed acc. in petty treason in Swan’s (3) Adj. acc. Plowd. 100, 
Pe (4) (See Note 282.] 


In like manner, a knight, esquire, &c. shall be tried 
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her pares ; and that is by any of the commons, as gentlemen, ce 
zens, yeomen, or burgesses ; so as when any of the commons is 
have a tryall either at the king’s suit, or betweene partie and partie, 
a peere of the realme shall not be impannelled in any case. 

IL Profiter defectum. 

1. Patrie, [a] as aliens borne. 

2. Libertati;,| 5] as villeins or bondmen, and soa champion must 
be a freeman. 

3 Annut census, ie. liberi tenementi. [c] First, what yearely 
freehold a juror ought to have that passeth upon triall of the life da 
man, or in a plea reall, or in a plea personall, where the debt 
or dammage in the declaration amounteth to fortie markes, Fide 
Sect. 464. (5) * Secondly, this freehold must be in his owne right, 
in fee simple, fee taile, for terme of his owne life, or for another 
man’s life, although it be upon condition, or in the right of his wife, 
out of ancient demesne, for freehold within ancient demesne will 
not serve. But if the debt or dammage amounteth not to 
fortie marks, any frechold sufficeth. (d] Thirdly, he must [157. a. ] 
have freehold in that countie where the cause of the action ariseth ; 
and though he hath in another, it sufficeth not (1). [e] Fourthly, 
if after his returne he selleth away his land, or if cesty gue vie or 
his wife dieth, or an entry be made for the condition broken, so as 
his freehold be determined, he may be challenged for insufficiencie 
of freehold (2). 


Fortese. 
50.69. na) [(d]19H.6.9 17 Am 15. [e]12 H,7.4 33 H.6.38. 7H.41. (Post. 272 b) (2. Ro. Abe. 636 
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Cf] 27 Eliz. ca. 6. 
[A] 16 E. 4. 7. 
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31 E. 4. 74, 78, 
9 EL. 6. 66. 


(5) See also a learned dissertation on the 
ponendis in assisie et juratie in the 
Miscellany of Law-Tracts by the late Mr. 
Serjeant Wynne, p. 62. to 74. See too 1. à 


writ de non 


Ventr. 366. and Sir John Hawles's Remarks on 3 


‘ost. 158. a.) 


4. Hundredorum. First, by the common law, in a plea reall mixt 
and personal, there ought to be foure of the hundred (where the 
cause of action ariseth) returned for their better notice of the 
cause ; for vic:ni -icinorum facta presumuntur scire (3). And now 
since Li'tleron wrote [f] in a plea personall, if two hundredors 
appeare, it sufficeth (4); and in an attaint, [{ g] although the jury is 
doubie, yet the hundredors are not double. Secondly, {4} if he 
hath either freehold in the hundred, though it be to the value but of 
half an acre, or if he dwell there, though he hath no freehold 
init, it sufficeth. [:] Thirdly, if the cause of the action riseth in 
divers hundreds, yet the number shal suffice, as if it had come 
out of one, and not severall hundredors out of each hundred. [#] 
Fourthly, if there be divers hundreds within one leet or rape, 
if he hath any freehold, or dwell in any of those hundreds though 
not in the proper hundred, it sufficeth. [2] Fiftly, if the jury come 
de corfore comitaths, or de froximo hundredo, where the one 
partie is lord of the hundred, or the like, there need no hundredors 
be returned at all ([m] Sixtly, if a hundredor after he be re- 
turned sell away his land within that hundred, yet shall he not be 
challenged for the hundred, for that this notice remains Other- 

wist 


(157. a.] . 
(1) Vid. acc. per omnes justiciarios JM. 39. 

50. Eliz. Clench. 139.—Hal. MSS. 

See ant. 102. b. 

See Brownl. ch b. 194. 


we in State Trials, 4th ed. v. 3. p.169. (4) [See Note 283 
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wise as hath bin said for his insufficiencie of freehold; for his feare 
to offend, and to have lands wasted, &c. which is one of the reasons 
of law, is taken away. [7] Seventhly, he that challengeth for the 
hundred must shew in what hundred it is, and not drive the other 
partie to shew it. Ejightly, his challenge for the hundred is not 
simpliciter but secundim quid; for, though it bee found, that he hath 
nothing in the hundred yet shall he not be drawne, but remaine 
preter H. that is, besides, for the hundred; and albeit he dwelleth 
or have land in the hundred, yet must he have sufficient freehold. 

III. Propiter affectum: And this is of two sorts, either working 
a principal challenge, or to the favour. And againe a principal} 
challenge is of two sorts, either by judgement of law without any 
act of his, or by judgement of law upon his owne act. 

And it is said that a principall challenge is, when there is ex- 
presse favor or expresse malice. 

1. Without any act of his, as if the juror bee [a] of blood or 
kindred to either partie, consanguineue, which is compounded ex cor 
ET sanguine, quasi eodem sanguine natua, as it were issued from the 
same blood; and this is a principall challenge, for that the law 
presumeth that one kinsman doth favour another before a stranger ; 

b] and how farre remote so ever he is of kindred, yet the chal- 
enge is good. And if the plaintife chalenge a juror for kindred 
to the defendant, it is no counter plea to say that he is of kindred 
also to the plaintife, though hee Bee in 4 neerer degree; for the 
words of the venire facias forbiddeth the juror to be of kindred to 
either partie. 

[c] If a body politick or incorporate, sole or aggregate of many, 
bring any action that concernes their body politick or incorporate, 
if the juror be of kindred to any that is of that body (although the 
body politick or incorporate can have no kindred) yet for that those 
bodies consist of naturall persons, it is a principall challenge. [d] A 
bastard cannot be of kindred to any, (5) and therefore it can be no 
principall challenge. And here it is to be knowne, that assirilas, 
affinity, hath in law twosenses. In his proper sense it is taken for 
that neernesse that is gotten by marriage. Cum due cognationcs 
inter se devise fer nufities cofulantur, is altera ad alterius fines 
accedit, ©’ inde dicitur affints. In a larger sense affinitas is taken 
also for consanguinitie and kindred, as in the writ of venire facias, 
and otherwhere. (e] Affinity or alliance by marriage is a prin- 
cipall challenge, and equivalent to consanguinity when it is be- 
tweene either of the parties, as if the plaintife or defendant 
marry the daughter or cousin of the juror, or the juror marry 


the daughter or cousin of the plaintife or defendant, and the 


same continues, or issue be (6) had. But if the son of the juror 
hath married the daughter of the plaintife, this is no prin- 
cipall challenge, but to the favour; because it is not betweene 
the parties. Much more may be said hereof; sed summa sequor 
Jastigia rerum. 

[f] If there be a challenge for cosinage, he that taketh the 
challenge must shew how the juror is cousin. But yet if the co- 
sinage, that is the effect and substance, be found, it sufficeth ; for 


the 


(5) See ant. 123. a. 
(6) But the issue must be Aving. 
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(7) Here the sense is incompleat ; but I ap- 
prehend, that lord Coke means to give the 
exception as a principal challenge. 

(8) Acc. Dy. 176. a. 

(9) See ant. 6. a. 
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Of Rents: Sect. 234. 


the law preferreth that which is materiall before that which is 
formall. 

[g] If the juror have part of the land that dependeth upon the 
same title. (7) 

{4} If a juror be within the hundred, (8) leet, or any way within 
the seigniory immediately or mediatcly, or any other distresse of 
either party, this is a principall challenge. But if either party be 
within the distresse of the juror, this is no principall challenge, but 
to the favour. 

[i] Ifa witnesse named in the deed (9) be returned of the jury, 
it is a good cause of challenge of him. [#] So it is if one within 
age of one and twenty bee seturned, it is a good cause of chal- 
lenge. 

3 ({] Upon his own act, as if the juror hath given a ver- b 
dict before for the same cause, albeit it be reversed by [15 7. J 
writ of error, or if after verdict, judgement were arrested. So if 
hee hath given a former verdict upon the same title or matter 
though betweene other persons. [mm] But it is to be observed, that 
I may speake once for all, that in this or other like cases, hee that 
taketh the challenge must shew the record if he will have it take 
place as a principal challenge: otherwise he must conclude to the 
favour (1), unlesse it be a record of the same court, and then he 
must shew the day and terme. 

{n] So likewise one may be challenged, that he was inditor of 
the plaintife or defendant, either of treason, felony, misprision, tres- 
passe, or the like in the same cause. 

[o] If the juror be godfather to the child of the plaintife or de- 
fendant, or à converso, this is allowed to be a good challenge in our 
bookes (2). 

(f] If a juror hath beene an arbitrator chosen by the plaintife 
or defendant in the same cause, and have beene informed of, or 
treated of the matter, this is a principall challenge. Otherwise if 
he were never informed, ner treated thereof ; and otherwise if hee 
were indifferently chosen by either of the parties, though he treated 
thereof. Buta {7 ] commissioner chosen by one of the parties for ex- 
amination of witnesses in the same cause, is no principall cause of 
challenge ; for he.is made by the king under the great seale, (3) 
and not by the partie, as the arbitrator is ; but he may upon cause 
be challenged for favour. 

{r] Ifhee be of counsell, servant, or of robes, or fee of either 
partie, it is a principall challenge. (4) 

[+] Ifany after he be returned do eate and drink at the charge 
of either partie, it is a principall cause of challenge (5). Otherwise 
it is of a trior after he be sworne. 


Actions 
(2) See Mo. 3. 


in Cro. Jam. 65. 
(4) See ant. 156. a. n. 4. 
( 5) The same thing avoids a verdict. Post. 


as 


(1) Acc. 2. Browul. 268. 


(3) See an instance of such a commission 
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{:] Actions brought, either by the juror against either of the 
parties, or by either of the parties against him, which imply malice 
or displeasure, are causes of principall challenge ; unlesse they be 
brought by covyn either before or after the returne ; for if covin 
be found, then it is no cause of challenge. Other actions, which 
doe not imply malice or displeasure, are but to the favour. 

[uz] In a cause, where the parson of a parish is partie, and the 
right of the church commeth in debate, a parishioner is a principall 
challenge. Otherwise it is in debt, or any other action where the 
right of the church commeth not in question. 

{w] If either party labour the juror, and give him any thing to 
give his verdict, this is a principall challenge. But if-either partie 
lubour the juror to appeare and to doe his conscience, this is no 
challenge at all, but lawfull for him to do it. (6) 


{x] That the juror is a fellow servant with either partie is ne 
principall challenge, but to the favour. 

{y} Neither of the parties can take that challenge to the polls, 
which he might have had to the array. 

[a] Note, if the defendant may have a priricipall cause of chal- 
lenge to the array, if the sherife returne the jury, the plaintife in 
that case may for his owne expedition alledge the same, and pray 
processe to the coroners ; which he cannot have, unlesse the 
defendant will confesse it ; but if the defendant will not confesse it, 
- then the plaintife shall have a venire facias to the sherife, and the 
defendant shall never take any challenge for that cause (7), and so 
in like cases. But on the part of the defendant any such matter 
shail not bee alledged, and processe prayed to the coroners; because 
he may challenge the jury for that cause, and can be at no prejudice. 

[5] Challenge concluding to the favour, when either partie can- 
not take any principall challenge, but sheweth causes of favour, 
‘which must be left to the conscience and discretion of the triors 
upon hearing their evidence to find him favourable or not favour- 
able. But yet some of them come neerer to a principall challenge 
then other. [c] As ifthe juror be of kindred, or under the distresse 
of him in the reversion or remainder, or in whose right the avowrie 
or justification is made, or the like, these be no principall challenges; 
becausc he in reversion, remainder, or in whose right the avowrie or 
justification is, is not partie to the recorde ; otherwise it is if they 
were made parties by aide, resceipt, or voucher : and yet the cause 
of favour is apparent ; so it is of all principall causes, if they were 
partie to the record. Now the causes of favour are infinite ; and 
thereof somewhat may be gathered of that which hath been said, 
and the rest I purposely leave the reader to the reading of our 
bookes concerning that matter. For all which the rule of law is, 
that he must stand indifferent as hee stands unsworne. 

(@] The subject may challenge the polles, where the king is 
partie. And if a man bee outlawed of treason or felony, at the suit 
of the king, and the party for avoyding thereaf alledgeth impri- 
sonment, or the like, at the time of the outlawry ; though the issue 
bee joyned upon a collaterall point, yet shall che partie have such 

challenges 


(6) [See Note 284.) 
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challenges as if he had been arraigned upon the crime it self, for 
this by a meane concerneth his life also (8). 

IV. Profiter delictum. La As if the juror be attainted 
or convicted of treason, or felony, or for any offence to (15 8. a.] 
life or member, or in attaint for a false verdict, or for perjury asa 
witnesse, or in a conspiracie at the suit of the king, or in any suite 
(either for the king, or for any subject) be adjudged to the pillory, 
tumbrell, or the like, or to be branded, or to be stigmatique, or to 
have any other corporall punishment whereby he becommeth infa- 
mous, (for it is a maxime in law, refcllitur a sacramento infamis ) 
these and the like are principall causes of challenge. So it is if a man 
be outlawed in trespasse, debt, or any other action, (1) for he is 
exiex, and therefore is not legalis homo. And old bookes have said, 
that, if he be excommunicated, he could not be of a jury. 

[/] See the statutes of W. 2. and Ariic. sufira Cartas, what per- 
sons the sherife ought to returne on juryes. And see F. WV. B. breve 
de non fronendis in assisis et juratis, (2) and the register in the 
same writ. And see there what remedy the party hath that is returned 
against law. 

It is necessarie to be knowne the time when the challenge is to be 
taken. [g] First, he that hath divers challenges must take them 
all at once, and the law so requireth indifferent trialls, as divers 
challenges are not accounted double. [4] Secondly, if one be chal- 
lenged by one party, if after he be trjed indifferent, it is time 
enough for the other party to challenge him. [¢) Thirdly, after 
challenge to the array, and triall duely returned, if the same party 
take a challenge to the polls, hee must shew cause presently. [4] 
Fourthly, so if a juror be formerly sworn, if he be challenged, he. 
must shew cause presently, and that cause must rise since he was 
sworne. [/] Fiftly, when the king is party or in an appeale of fe- 
lony, the defendant, that challengeth for cause, must shew his 
cause presently. Sixtly, if a man in case of treason or felony chal- 


awa lenge for cause, and he be tried indifferent, yet he may challenge 

(Ant. 157. 4.) him peremptorily. Seventhly, a challenge for the hundred must 

| bee taken before so many bee sworne as will serve for hundredors, 

inp? eat or else hee loseth the advantage thereof. Eighthly, [m] in a writ 

of right, the graund jury must bee challenged before the foure 

knights before they be returned in court ; (3) for after they be re- 

turned in court, there cannot any challenge be taken unto them. 

[n]9E. 4. 37. Ninthly, zota, [n] The array of the ta/es shall not bee challenged 

Hy et by any one party, untill the array of the principall be tried ; but if 

ey Se the plaintife challenge the array of the principall, the defendant may 

; challenge the array of the fales. After one hath taken a challenge 
tothe polle, he cannot challenge the array. 

Now it is to be seene, how challenges to the array of the princi- 
pall pannell, or of the éales, or of the polles shall be tried, and who 
shall bee triors of the samc, and to whom processe shall be awarded. 

2 18 E. à. 8. 1. (o] If the plaintife alledge a cause of challenge against the 
ortenee 55+) sherifc, the processe shall be directed to the coroners; if any cause 
against 

(8) [See Note 285.] (2) See the late Mr. Serj. Wynn’s Disserta- 


ris8. a. 
( (1) Gee Note 286.] 


Tracts, p. 56. 
(3) Acc. ant. 156. b. & post. 294. a. 


tion upon this writ in his Miscellany of Law 


roners and on appointing elisors, Umfrev. Lex 
Coronator. 235. to 242. 
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against any of the coroners, processe shall be awarded tothe rest ; 
if against all of them, then the court shall appoint certaine elisors or 
<sliors (so named aé eligendo ) because they are named by the court, 
against whose returne no challenge shall be taken to the array, be- 
cause they were appointed by the court; but hee may have his chal- 
lenge to the (4)polles. [An] Note, if processe be once awarded 
for the partiality of the sherife, though there be a new sherife, 
yet processe shall never bee awarded to him; for the entrie is, 
Ita quôd vicecomes se non intromittat. But otherwise it is, for that 
he was tenant to either partie, or the like. 

“2. [g] If the array be challenged in court, it shall be tryed 
by two of them that be impannelled, to be appointed by the court ; 
for the triors in that case shall not exceed the number of two, un- 
lesse it be by consent. But when the court names two for some 
speciall cause alledged by either partie, the court may name others. 
If the array be quashed, then processe shall be awarded, ut supra. 

[r} If a pannell upon a venire facias be returned, and a tales, 
and the array of the principall is challenged, the triors, which 
try and quash the array, shall not try the array of the tales; for now 
it is as if there had beene no appearance of the principall pannell: 
but if the triors affirme the array of the principall, then they 
shall try the array of the fales. If the plaintife challenge the array 
of the principall, and the defendant the array of the fa/es, there 
the one of the principall, and the other of the fa/es, shall try both 
arrayes. For other matter concerning the ¢a/es, see [s] in my Re- 
ports matters worthy of observation (5). [:] When any challenge 
is made to the polls, two triors shall bee appointed by the court; 
and if they trie one indifferent, and he be sworne, then he and the 
two triors shall try another; and if another be triéd indifferent, 
and he be sworne, then the two triors cease, and the two that be 
sworne on the jury shall try the rest. [1] If the plaintife challenge 
ten, and the defendant one, and the twelfth is sworne, because one 
cannot try alone, there shall be added to him one challenged by the 
plaintife, and the other by the defendant. When the triall is to be 
had by two counties, the manner of the triallis worthy of observa- 
tion, and apparent in our [w] books. [zx] If the foure knights in 
the writ of right be challenged they shall try themselves (6), and 

they shall choose the graund assise, and try the challenges 
[ 158. b. | of the parties. [y] If the cause’of challenge touch the 
dishonor or discredit of the juror, he shall not be examined upon 
his oath, (1) but in other cases he shall be examined upon his oath, 
toinforme the triors. (2) [z] If an inquest bee awarded by default, 
the defendant hath lost his challenge ; but the plaintife may chal- 
lenge for just cause, and that shall be examined and tried. 

Wheresoever the plaintife is to recover fer visum juratorum, 
there ought to be sixe of the jury that have had the view or knowne 
the land in question, so as he be able to put the plaintife in posses- 
sion if he recover. . 

In a firotrietate fprobandé, and a writ to inquire for waste, the 
parties have beene received to take their challenges. (3) [a] But 

passing 


(4) See further on awarding venires to co- [158. b.] 


case, Salk. 153. 


(2) [See Note 287.] 


(5) See also Trials per Pais, chap. 5. 
pui (3) (See Note 288:] 


(6) Acc. post. 294. a. 
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(1) Held accordingly by the Court in Cook’s 


Lib. 2. Cap. 12. OF Rents. Sect. 234. 
S4 E- S. Chal. 175, passing over many things touching this matter, I will conclude with 
ok 43. the saying of * Bracton. Plurceautem alie sunt causa recusandi ju- 
° ratores, de quibus ad presenenon recolo,sed que jam enumerate sunt 
Re Get steficiant exempli caused. (4). And so let us return to Littleton. 
cose 

“ De vieneto, &c.””  Itshould be vicineto. Vicinetum is derived 
of this word viciuus, and signifieth neighbourhood, or a place neere 
at hand, ora neighbour place. And the reason wherefore the jury 
must be of the neighbourhood, is, for that vicinus fecta vicini fire- 
sumstur scire ; all which is implyed in this word (&c. ) 

“ Quod summoneat eos, Uc.” Summoneo is compounded of eub &F 
moneo, {9 cuphonie gratia it is said eummonco, to warne or summan, 
as in this case the sherife must warne of summon the recognitors of 
the assise to appeare before the justices of assise, &c. And it is 

Cu  troly said (4) that in this case egitimam eummonitionem recipere in 
Mir. pe Rropriaé fersond ubicunque inuentus fuerit in comitatu in quo fuerit 
Tee cap & rea fietita ; qui quidem si non inveniatur, eufficit ei ad domicilium 
Brit. cape 181. fat, dum tamen alicui de familid sud manifeste fuerit relate, ic. 

“ Per bonos summonttores.” Here two things are to bee observed. 
1. That the summoners must be dont (id eat ) fide digni, ut valeant 
legitimum testimonium frerhibere, ckm inde fier justiciarios fuerint 

fe) Bre? ob requisiti. [ce] And another saith, fems, ne eerfe, ne enfane, ne nul en- 


Pres 5 supra famys, ne nul que nest fife tenant, ne poet est bone eummoner. 2.1t 
is spoken in the plurall number, per bonos summonitores, and there- 
fore there must be two at the least. Nec sufficit quôd exmmonitio 


Fle e e . 
Mirrec Jb fat fier unum tantèm, dc. necesec estigitur quod per duos ad manus 
SA di fat, fc. There is also a summons of a tenant in a reall action ; 


1. 2 1076 


Sees whereof, and of pernors and veiors you shall reade {d] plentifully 
SES and plainely in our bookes, whereunto being matter of course I 
SHO Lb referre you. | 
F. N. B. 97 Item summonitionum alia est generalis, ala sfiecialis. Whereof you 
[cl Mirror shall finde excellent matter in our [¢]old bookes, where you shall also 
Britton sure. reade at large de summonitione, hresummonitione, S resummonitione. 
“ Facere recognitionem.”  Cognitio is knowledge, or knowledge- 
ment, or opinion, and recognition is a serious acknowledgement or 
opinion upon such matters of fact as they shall have in charge, and 
thereupon the jurors are called “recognitores aasisa. Vide Sect. 233. 
recognitio taken for the confession of the tenant. 
« Pannell” is an English word, and signifieth a little part; for 
a pane is a part, and a panneil is a little part; as a pannell of wain- 
scot, a pannell of a saddle, and a pannell of parchment wherein the 
jurors names be written and annexed to the writ. And a jury is 
said to be impannelled, when the sherife hath entered their names 
Register 283. into the pannell, or little peece of parchment, in fannello assise. 


“ Briefe de droit,” Breve de Recto. Writs of right be of two na- 
tures: 1. A writ of right, whereof Litticton here speaketh, which 
is the highest writ of all other reall writs whatsoever, and hath the 
greatest respect, é&c. and the most assured and finall judgement 5 

an 


(4) See further on challenges of jurors Trials per Pa. chap. 9. and title Zyvel in 
Kitch. French ed. 91. a. Lamb. Just. ed. of  Vinet. 
1602. p. 579. Dalt. Sher. Ist ed. 120. 
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and therefore this writ is called a writ of right ; and this in [/ }old 
books is called dreit dreit ; and this writ est darrein remedie de 
touts recoveries enter touts ordres des fileas ; and the jury in this 
writ is called magna essisa, or magna jurata, as Littieton here saith. 
2. Writs of right in their nature, as the rationabili parte, and ne in- 
juste vexes. 


“ Derecto.” Rectum is a proper and significant word for the 
right that any hath, and wrong or injury is in French aptly called 
tort ; because injury and wrong is wrested or crooked, being contrary 
tothat which is right and straignt. Now the law that is Zuea recta 
est index sui et obligui. And Britton* saith, that fort a la ley est 
cantrarye, and as aptly for the cause aforesaid is injury in English 
called wrong. And injuriais derived of in and jus, because it is 
contrary to right; so as a faire tort is facere tortum. And Fleta 
saith, [g] est autem jus frublicum et privatum, quod ex naturali- 
bus fireceptie, aut gentium, aut civilibus est collectum ; et quodin 
jure acrifito jus apfpellatur, id in lege Anglie rectum esse dicitur. 
And in the (4] Mirror, and other places of the law, it is called droit ; 
as droit defend, the law defendeth. 


‘ En le Register.” Register is a most ancient booke of 
[ 159. a. ] the common law ; and it is two-fold, viz. regtstrum bre- 
vium originalium, and registrum brevium judicialium. Itisa French 
word, and signifieth a memoriall of writs. Sometimes the register of 
originall writs is called registrum cancellaria ; because all originall 
writs doe issue out of the chancery, as extra officinam justicie ; for 
the antiquity and estimation of which booke I referre the reader to 
the epistle before the Tenth Part of my Commentaries (1.) 


‘© Magna aesisa eligenda” is a judiciall writ to the sherife to re- 
turne foure lawfull knights before the justices, there upon their 
oathes to returne twelve (2) knights of the vicinage to try the mise 
in a writ of right. ; 


“ Assise de common de fiasture, ic.” Of what things an aeatse of 
novel disscisn lay at the common law, and of what by the statute, 
you may reade at large in my [£] Reports in John Webbe's case, 
where the authorities of law are plentifully cited, and they and the 
statute wellexplained. But since Liftleton wrote, a man may have 
[7] an assise of novel disscisin, assise of mord’anc’ or any firæcife 
gued reddat, quéd ei deforceat, writs of dower, or other writs originall, 
as the case shall require, of tythes, pensions, or other ecclesiasticall 
or spirituall profit, if he be disseised, deforced, wronged, or otherwise 
kept or put from the same, which by the lawes and statutes of the 
realme are made temporall, or admitted to be or abide in temporall 
hands; so as by the said act a lay man, having tithes or offerings, may 
either sue for the subtraction or with-holding of the same in the eccle- 
siasticall court, or at the common law, at his election. And seeing no 
speciall writ is given * by the statute, the party must have a generall 
writ of assise de libero tenemento, and make a speciall pleint. But his 
fracipe must be, guod reddat omnes et omnimodas decimas majores, 
mixtas, et minutas, infra Dale guoguo modo crescen’ contingen’ ac 

annuatim 


(1) See also ant. 16. b, and 73. b. (2) LSce Nate 289,] 


Sect. 284, 


Cf} Bracten lib. 
§ fo. 372 
Britton fo. 117. 


(3 Ro. Abr. =) 
(Pow. 268. as 
345. &) 


# Britton fo. 116. 
Fileta lib. 2. ca. le 


Es] Fleta lib. 6. 
ca. 1. 
[4] Mirror ca. 2. 


sect. 16. & cap. 
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Bracton lib. 4. 


2. seet. 15. 
F. N. B. 114, &e. 


Mirror ubi supra. 
¥. N. B. 48, 49. 


(3) The same case is more fully stated 
by lord Coke in 2. Inst. 650. being part of 
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annuatim renovan’, or the like, according to his case. [(m]} But 
neither assise nor any firæcifie did lye of them as of tythes or any 
other ecclesiasticall duty at the common law ; for the assise brought 
of the tenth part of all manner of corne growing in an hundred acres 
of land, after the tythes of the parson taken, was a lay profit af- 
frender, and no ecclesiasticall duty. 

But tythes or other ecclesiasticall duties, that came to the crowne 
by the statutes [n] of 27 H.8. 31H.8. 37 H.8. and 1 E. 6. 
are by those statutes and this of 32 H. 8. and of 1 and 2 Ph. & 
Mariz in the hands of laymen temporall inheritances, and shall be 
accounted assets; and husbands shall be tenants by the curtesie, and 
wives endowed of them, and shall have other incidents belonging to 
temporall inheritances. Onely this ecclesiasticall quality they have 
that the owner or possessor thereof may sue for the subtraction of the 
same in the ecclesiastical! court. , 

But by another {o] statute, remedy is given aswell to-the lay per- 
son as to the ecclesiasticall person, for subtraction of all manner of 
prediall tythes; and he shall recover the treble valueif they be not 
justly divided or set forth ; and albeit the treble value be not ex- 
presly given tothe proprietary of the tythes, yet forasmuch as he is 
the party grieved, and he hath the propertie and interest in the 
tythes, the treble value is given tohim; and whensoever a statute 
giveth a forfeiture or penaltie against him which wrongfully de- 
taineth or dispossesseth another of his duty or interest, in that case he 
that hath the wrong shall have the forfeiture or penalty, and shall 
have an action therefore upon the statute at the common law, and 
the king shall not have the forfeiture in that case. And so it was 
[fr] adjudged in the exchequer upon conference with other judges 
in an information for the treble value for not setting out of tythes 
in Ictington in the county of Cambridge. (3) And if the proprietary 
will sue for subtraction of tythes in the ecclesiasticall court, then 
he shall recover but the double value by the expresse words of the 
act. Wherein it is to be observed, that the act of parliament doth 
give a temporall remedy at the common law to parsons and vicars 
and other ecclesiasticall persons for an ecclesiasticall duty, and to 
laymen proprietaries of tythes the like remedy; but, as it hath 
beene said, they have election either to sue for the treble value at 
the common law, or for the double value in the ecclesiasticall court, 
or for subtraction of tythes there also. (4). 


Sect. 234. 


“ Assise de mord’ancester,” Assisa mortis antecessoris. [q | This 
writ a man may have after the decease of his immediate ancestor ; 
as where his father, mother, brother, sister, uncle or aunt, dye seised 
of any lands, and an estranger abate, &c. 


‘ Assise de darreine fireseniment,” Assisa ultime presentationis, 
whereof you shall reade [r] plentifully in our bookes. 

Tothese may be added assisa utrum, or juris utrum,(s [whichis the. 
highest writ a parson, vicar, &c. can have for the recovering of the 
gleebe land, &c. in right of his church. But it may be demanded, 
wherefore these original writs are called by the speciall name of 
assises more than other originall writs; and here Littleton yceldeth 
the reason, because that by these writs it is commanded to the 

sherife 


his comment on the statute of 2 Ed. & 
(4) [See Note 290.] 


Lab. 2. 
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sherife guèd summoneat 12, which is gs much to say, as to symomen, a 
jury. So as in these cases, there is a jury returned the first day, 
and. they are to appeare as soon as the defendant. Aad be- 
cause by these writs a jury is tobe returned, the law calleth 
them assises, ab effectu ; because an assise (which in this sense sig- 
nifieth-a jury),is to be returned. ‘But beside the signification ef the 


writ *-of assise, whereof Litticton here speaketh, it signifjeth the _: 


whole: proceeding upon the writ. 

In sther original! writs.regularly:no jury. isto. be retumed betfone 
-the appearence of the parties and an issue joyped betwagnghem ; 
and therefore these other ovigjnaljs are not called assises. 


“Pur yr.ordixance.” Here gsaisa signifieth au. ECC. 
Ordinance, ordinatio, is derived of the verbe. exdinere, ui a 
setin order. And note.an aet [r] of parliament.(as Littleton here 

.proveth) is an ordinance; for it sets downe orders, which are to, bee _ 
kept as lawes: and so is ordingito Soreste, ordinatio de inguisitioni- 
bus, and ordinatio contra servientes, and other statutes many times 
called ordinances; and .it is said almost in every act of parliament. 


© Be it therefore ordained, &c. by authority of this parliament,’ or - 


the like. But.e convereo, every ordinance is not a statute, as that of 
8.H.-6. cap. 20. (1) for every statute must be made by the king, 
with the aseents of the lards and commons ; and if it appeare by the 
act, that it was made by two of ‘them pnely, it is no statute. (2) 

The example put by Littleton is asetea panies et cervisie. [+] This 
cxdinance was made at a , parliament holden GR 51 H.3. agd the 
like ordinance was made, entituled assiaa ceruisie, which you may 
see in old Magna Charta, fol. 57. b. [#] And so assisa de Clarendon, 
which was in 10 H. 2. and aesiea foreste ordained in anno 34 E. 1. 
and such like. And aptly an ordinance of parliament antiquity 
hath called an assise, for that an act of parliament doth ordaine such 
a certaine order, as nothing can be done more or lesse by right. 
(«] And Fleta saith, et habet rex in potestate eud ut loges et con- 

euetudines et assisas in regno suo firovisas ef apfrobatas et juratas, 
isc. where assises are taken:for statutes, which are the effects of the 
sessions cf parliament. 

De-ponderibus et mensurie, 6f-weïghts and measures, is .a - most 
mocossery learning to bée:knowne, and daily in use, bat it belongeth 
-mot-to this treatise. In seme other (if God so please) somewhat 
, shell be suid of them. (3) 


Sect. 235. 


Sect. 258. 


TEM, ait scignior et beuant, 
ef le scignior gesnta krent-deson 
tenant per son fait aun auter, savant 
a luytlesseroices,:et letenant atturna, 
oco-est un rent .eceke, come cat dit . 


adecant 
6 [see Note 291. 
2) [See Note 292. 
3) Accordingly lord Coke discourses a little 
Vou. L 


LS0, if there bee lord and 
‘tenant, and the lord granteth 

ihe rent of his tenant by deed_to 
another, saving to him the ether 
services, and the tenant atturneth, 
t 


on these subj 


an two gther works. See 2. 
Inst. 41. and 4. Ins 


t. 273. 


58 
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adevant. Mes si le rent a luy soit 
denice al prochein jour de payment, il 
ay ad ascun remedic; pur ceo qu'il 
n’avoit de ceo ascun possession. Jes 
si le tenant, quaunt il aiturna al 
grantee, ou apres, voile doner al 
grantee un denier, ou un maile, &e. 
en nosme de seisin de le rent, donques 


si apres a le procheine jour de pay- gran 


ment le rent a luy soit denie, il avera 
assise de novel disscisin. Et issint est 
low home granta per son faitun an- 
aual rent issuant hors de sa terre a 
un auter, &ec. si le grantor adonques 
ouupres paya al grantee un denier, 
eu un maile, en nosme de seisin de le 
rent, donques, si apres al procheine 
jour de payment le rent soit denie, 
le grantee poet aver assise, ou auter- 
ment nemy, Ge. 
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Sect. 235 


that is a rent secke, as it is afere- 
said. But if the rent be denied hm 


by his deeda yearely rent issuing ent 
of his land to another, &e. if the 
grauntor then or after pay to the 
grauntee a penie, or an halfepeunte, 
in the name of seisin of the rent 
then, if after the next day of pay- 
ment the rent be denyed, the gram- 
tee may have an assise, or cle 
not, &e. 


“e T le tenant attorna.” Here it appeareth, that an attorus- 
ment (that is, an agreement to the grant) is no seis of 


the rent. 


“ Tine ad ascun remedie, tc.” which is as much to say, as he 
hath not any remedy either at the common law, or in any court 
of equity, which is worthy of observation. 


seisin de rent, {s'c.” 


‘ Voile doner al grantee un denier, ou un maile, {Tc.en nosme de 
Here it is to be observed, that payment of any 
money in name of seisin of the rent, before any rent become due, is 
a good seisin of the rent to have an assise when it is due ; and that, 


which is given in the name of seisin of the rent, worketh his 
effect to give seisin, and yet is no part of the rent, nor shall 1 
be abated out of the rent: but you shall read more hereof [ 60. a] 


hereafter, Sect. 565. 


‘ Un denier, ou un maile, Wc.” Here by this (tc. ) is implyed, 
that so it is of the gift of a sheepe, or an oxe, or a ring, of a paire 
of gloves, or a pound of pepper, or of any valuable thing. 
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‘ Isoint si home grant fier son fait un annual rent iseuant horede 


son terre a un auter, &c.” By this (E'c.) is implyed, that the grant 
and deliverie of the deed is no seisin of the rent; and that a seisin 
in law, which the grantee hath by the grant, is not sufficient to 
maintaine an gssise or any other reall action, but there must be an 


mctuall seisin. 


Lib. 2. 


Of Rents. - 





Sect. 236, 237. 


Sect. 236. 


y ae de rent secke home poet 
aver assise de mortd’ancester, ou 
briefe de ayel ou de cosinage, et touts 
auters manners d’actions reals, come 
la case gist, sicome il poet aver d’as- 
cun autre rent. | 


<< RIEFE deayel,” Breve de avo. 


grandfather or grandmother was seised of any land in fee 
the day that he died, and an estranger abate, the heire shall have 


AËS of rent secke a man may 

have an assise of mort d’auncer- 
tor, or a writ of ayel or cosinage, 
and all other manner of actionsrealls, 
as the ease lyeth, as hee may have of 
any other rent. 
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This writ lieth, where the 


this writ . [w] And if the great grandfather 6essiel, froavus, or 
great grandmother, besaicles, proavia, be seised, as is aforesaid, 
and die, S&cc. the heire shall have a writ de besaiel, firoavo, or be- 
aaicles, firoavia, ec. 


“ Briefe de cosinage,” Breve de consanguinitate. [a] This writ 
lieth, where the great grandfather’s father, tritavue (id est_) ter- 
siue avus, or abavus (id est ) avus avi, was seised as is aforesaid, or 
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where grandfather’s or grandmother’s mother, &c. ué eufira. And 


so it is of the seisin of the brother of the grandfather’s grandfather, 


&c. (1) 


“ Rent secke.” And oo it is of a rent charge to all respects. 


“ Et touts auters manners d’actions reales.” Hereupon some 
have gathered, that a man shall have a writ of right of a rent secke, 
or of a rent charge albeit they be against common right. But that, 
which hath beene said by Littleton of an assise of mortdauncester, 
a writ of ayel, cosinage, and other actions realls, is to be under- 
stood after seisin had by some of the ancestors of the demandant ; for 
without an actuall seisin or seisin in deed, none of these are maintain- 


able. 


[160. b.] 


TEM, sont trois causes de dissei- 

sin de rent service, scil. rescous, 
replevin, ct inclosure. Rescous est, 
quaunt le seignior en la terre tenus 
de luy distreine pour son rent arere, 
si le distres de luy soit rescous, ou si 
le seignior vient sur la terre, et voile 
distreyner, ef le tenant ou auter home 
ne luy voile suffer, ce. Replevin est 
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Sect. 237. 


LSO, there be three causes of 
disseisin of rent service, that 

is to say, rescous, replevin, and en- 
closure. Rescous is, when the lord 
distraineth in the land holden of him 
for his rent behind, if the distresse 
be rescued from him, or if the lord 
come upon the land, and will dis- 
treine, and the tenant or another 


man will not suffer him, &e. Re- 
plevin 


(1) See the table for the degrees of consanguinity placed before fol 18 


bib: 2. Cap. 12. Of Reitts. Sect. 28% 


replecin soit fait de Le distresse per plevin is, when the lord hath dis. 
briefe ou per plaint. Enclosure est, traiied, and replevin is made of the 
si les terres ou les tenements sont is- distress by writ or by plaint. En- 
sint encloses (1), que le scignior no closure is, if the lands and tene- 
poyl dener deinis les terres on'tenémens ments bee so enclosed, that the lord 


pur di 


tktreyner. Et la cause, pur que may nüt corhe within the Pañds and 


ficts choses inside fails sbrit disstistns tenements for to distrein. And'the 


al seigniot, est pur ceo, que per tids cause, why such thingy sv: done bé 
CRosed te sdignity est disturbe de le disacisms made to the lerd, ix for 
mean per que il doit udvite € vener this, that by such things the lord ir 
a son rent, scil. de le distresse. (2) disturbed of the meane by which 
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80 E. 3. 35. 
89 H. 6. 7. 4 Call. 
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SA éniclosés not in 2. nd M. but in Roh. P. (161, a] 
and Red. 


heé ought to havé come to AB rent, 
scil. of thé distresse. 


“ ESCO US,” Reeederue, is here described by Littieton. kk 

is an dhcient Frerith word comming from rescenrrer, (td cat } 
recuferare, thatis, to take from, to rescue or rétovwer. Rescome is 
a taking away and setting at liberty against law a distresse taken, 
or a pérsbn axrrebted by the ptüces or course of law. And ail is one, 
as to tite point of the disséivin, to rencue the distrome after itis taken, 
find before hand to resièt antl withvtand the taking of it ; but yet & 
is no restous, utitil R be distreynedi And therefore you. may make 
sixé disseisins of d rent sérvice ; reavoue of a distresse, resistance to 
distreyne, replevin, (3) inclosure, counterpleading of the title, and 
vouching of a record and failing. If the tenant rescue the distresse, 
and after is disseiséd of the ténuncie, yet thé astise Ketls against 
him for the disseisin done of the rent by the rescous. 


« Puy scn rent arere’’ Here Littleton deciteth aw ancient 
duestion in otf bookes, ['//] viz. that the rent must be behind, er else 
the tenait may make rescous : for if no rent be belind when the dis- 
tresse is taken, how can tht rescoïs amount to 2 disbeisin of the rent 
When none is dûe ? And so it is, # the tenant resist the lard t dis- 
treine, When there is no rent behind, this can be no disseisin of the 
rent for the cause above sayd, and this (as it appeareth by Litileson} 
holdeth as well in case of a rent service between lord and tenant, as 
in case of a rent charge, &c. And sol heard sir Christofher Wray 
chief justice say, that he had adjudged it. And that which the te- 
nant may do when there is no rent behind, may a stranger dee, if his 
beasts be distrained. If the tenant tender the rent to the lord when 
he is totake the distresse, if notwithstanding the lord will distrayne, 
the tenant may make réscous (4). If the rent of the ford be behind, 
and the lord distreine the cattell of thé tenant in the high way within 
his fee, thé tenant my fhake tescons, for that # is de- 
fended By taw to distreine in the (1) high way. And L161.a.] 
by the sume reason if the lord Wi distreyné averia caracz, where 
there is 4 sdffitient ditresse to be taken (2) besides, or if thé 

lerd. 
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lord distr'ayne any thing that is not distreynable, either by the com- 
mon law, or by any statute,.the tenant may make rescous. 

Mote, there is a rescous in deed and a rescous in law. Of a 
rescous in deed somewhat hath already been spoken. A rescoas 


ih law is; when a man hath taken a distresse, and the cattle dis- 


treyried as Ke is driving of them to the pownd goe into the house 
of the owner, if he that touke the distresse demand them of the 
dwner, and he deliver them not, this is a rescous in law, and s0 of 
the like. 

And every word of L2tifetom is materiall, for he saith ; 


En le terre renus de luy.” And therefore if the lord distreyne 
out of his fee im lands not holden of him, the tenant may make 
rescous, unless it bee in some speciall cases. 

As if the lord come to distreyne cattle which he seeth then 
within his fee, and the tenant or any other to prevent the lord to 
distreyne, drive the cattle out of the fee of the lord into some place 
out of his fee; yet may the lord freshfy follow, and distreyne the 
cattle, and the tenant cannot make rescous, albeit the place wherein 
the distresse is taken is out of his fee, for now in judgement of law 
the distresse is taken within his fee, and so shall the writ of rescous 
suppose. 

But if the lord comming to distreyne had no view of the cattle 
within his fee, though the tenant drive them off purposely, or if the 
cattle of themselves after the view goe out of the fee, or if the 
tenant after the view remove them for any other cause than to pre- 
vent the lord of his distresse, then cannot the lord distreyne them out 
of his fee, and if he doth the tenant may make rescous. 

If a men come to distreyne for damage feaeant, and see the 
beasts in his soyle, and the owner chase them out of purpose be- 
fore the distresse is taken, the ownes of the soyle cannot distreyne 
them, and if he doth, the owner of the cattle may rescue them : 
for thé beasts must bé darhage feasant at the time of the distresse ; 
and 86 note a diversitie. | 

There is a diversity [a] betweene a warrant of record and a 
warrant or an authoritie in law; for if a ca/rias be awarded to the 
sherife, to arrest a man fer felony, albeit the party be innocent yet 
cannot he make rescous. But if a sherife will, by aathoritie which 
the law giveth him, arrest any man for feleny which is not + quite, 
he may rescue Mimselfe. (3) 


“ Replevin™ [6] is derived of reflegiare, to redeliver to the owner 
upon pledges or suretié. 

[c] Also to counterplead the plaintife in an assise, by which he 
is delayed, maketh him that pleadeth ft a disseïsor. Otherwise it 
is, if he had pleaded nud sort, &c. 


‘“ Encloser” is here also described, and need no other explica- 
tion ; for the lord eanmot {d] breake open the gates, or breake down 
the inclosures totake a distresse, and therefore the law accounts it 
a disseisin. But all thése are intended by Littleton to be disseisins 
after an actuall seisin had, and when the rent is behind : otherwise 
none of these are disseisins at all. 

But 
(3) [See Note 296.] - 
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Lib. 2. Cap. 12. Of Rents. Sect. 238. 


Breet. né But wherefore should a rescous of the distresse by the party him- 

Brictom fl. 100. selfe, or a replevin, which is a redelivery of the distresse by the 

cap. L sherife by the course of law to the partie, be any disseisin of the rent 
service? Litsleton doth here yeeld the true reason ; because that by 
the rescue, and by the suing of the replevyn, the lord is disturbed 
of the meane by the which he ought to have and come to his rent, 
viz. of the distresse. 

And soit is of an incloser ; for he that disturbes a man of the 
el, Ass. 12. meane disseiseth him of the thing it selfe, [¢] as he turning of the 
sect.15. Brit. whole streame that runnes to a mill is a disseisin of the mill it 
rar 114. selfe. | 

So it is if a man be disturbed to enter and manure his land, 

{ £26 Aes. 17. LS] this is a disseisin of the land it selfe ; for gui adimit medium. 
i 77 dirimit finem, and qui ebetruit aditum destruit commodum. [g] 
OES 4b And therefore where it is said, that a man shall not be punished for 
OED ee cing of writs in the king's court, be it of Fi 3 
. g of writs in the king’s court, be it of right or wrong, it is re- | 
iad gularly (4) true, but it fayleth in this speciall case of the writ of 
faux judy. 10. replevyn for the cause aforesaid. [4] But denier is no disseisin of a 
Fret aad ta rent service without rescous or resistance. 
(Hob. 908, 986. 
1 Mod 4 Cro. Elis. 69. 1914. 465) [4]3 3.3. 75. 8 H.6. 11. 
Sect. 238. (161. b.] 
| De sont 4 causes de disscisin de ND there bee foure causes of 
Arent charge ; scilicet, rescous, re- disseisin of a rent charge ; scil. 


plecin, enclosure, et denier ; car de- rescous, replevin, inelosure, and de- 
nier cet un disseisin de rent charge, niall; for denyall is a disseisin of a 


come est avantdit de rent seck. rent charge, as is said before of a 
rent secke. 
et * CNONT 4 causes de disecisin de rent charge.” And you may 
Wd. 4. cap. 1. adde a fifth, vis. resistance to distreine, counterpleading and 
vouching a record and fayler thereof, as hath beene said before. (1) 

MEG “ Denier.” Deniall is a disseisin of a rent charge, aswell as of 
SA. 6. a rent secke ; albeit he may distreine for the rent charge, aswell as 
REA for a rent service. Vota, that when bookes say that a detainer of 
3H. 6. 88. a rent charge or secke is a disseisin, it must be intended upon a de- 
en. mand made. (2) 
30 An. © If there be two joyntenants, and the grantee of a rent charge 
BEL distreine for the rent, and one of them make rescous, they are both 
4 An disseisors ; (3) for a distresse for the rent is a demand in law, and 
8 H.6. 11. then the non-payment is a deniall and a disseisin ; but he that made 
pes the rescous is onely the disseisor with force. 
(Cro. Cha. 507.) 

(4) (See Note 297.] scription of such a disseisin in Sect. 233% 

See W. Jo. 414. 
(162. b.] (3) See acc. as to attornment by one 
1) Ant. 160. b. of two jointenants, Sect. 566. 
oh This is agreeable to Littleten’s de- 


Lib. 2. . OfRents Sect. 239, 240. 


Sect. 239. 


T deux sont causes de disseisin 
de rent seck; cesiascavoir, de- 
nier et enclosure. 


HE reason, wherefore inclosure is a disseisin of a rent secke, #5 
is because the grantee cannot come upon the land to de- 56 Am 


mand it. 


ND there be two causes of dis- 
seisin of a rent secke ; that is 
to suy, deniall and inclosure. 


Sect. 240. 


T il semble, que il y ad un auter 
A 'scause de disscisin detouts lestrois 
services avantdits; c’estascatoir, si le 
seignior soit en alani a la terre tenus 
de luy pur distreyner pur le rent 
arere, ct le tenant ceo oyant luy en- 
counter, et luy forstala la voy ovesque 
force et armes, ou luy menace en tiel 
forme que il ne osast vener a sa terre 
pur distreiner pur son rent arere pur 
doubt de mort, ou mutilalion de ses 
members, ceo est un dissscisin, pur ceo 
que le seignior est disturb: de le meane 
per que tl doit vener a son rent. Et 
issint est, si, per tiel forstalment ou 
menace, celuy quead un rent charge 
ou rent secke est forstatle, ou ne osast 
wener ala terre a demaunder le rent 
arere, Gc. 


ND it seemeth, that there is 
À another cause of disseisin of all 
the three services aforesaid ; that is, 
if the lord is going to the land 
holden of him for to distreine for 
the rent behind, and the tenant 
hearing this encountreth with him, 
and forestalleth him the way with 
force and armes, or menaceth him 
in such forme that hee dare not 
come to the land to distreine for 
hisrent behinde for doubt of death, 
or bodily hurt, this is a disseisin, for 
that the lord is disturbed of the 
meane whereby hee ought to come 
tohisrent. And s0 itis, if, by such 
forestalling or menacing, hee that 
hath rent charge or rent secke is 
forestalled, or dare not come to the 
land to aske the rent behinde, &e, 


“ ORSTAL LA,” [*] forestellamentum, signifieth obtrusionem CI Feta lib. L 


vie vel imficdimentum transits, Wc. ox. s. 14e 
49 Ass. 5 
» . 29 Ass. 40. 
6 Ove force et armes,” vi et armia. (3 Inst. 195.) 


Force, vie, in [ÿ] the ccmmon law is most commonly taken in f Vid. Sect. 431. 


ill part, and taken for unlawfull violence, for maxtmé faci sunt con- 


traria vis et injuria. And therefore Britton said well, speaking 
in the person of the king, noue voluns, que touts gente flute usent 
judgement gue force. (4) rma, Armes, in the common law signi- 


[162. a.] fieth any thing, that a man striketh or hurteth withall. 


(k] Omnesillos dicimus armatos,qui habent cum quonocere C rie Bb. 


frossunt. Telorum autem afifellatione omnia,in quibussingulihomines 


(4) Britt. 116. a. 


nocere cap4. 


Lib. @. Cap. 12. Of Rents. Seot. 240. 


(3 Inst. 161, 188-) 
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asst Se wore fully on this subject pést. 
(2) Ant. 161 a. 


nocere fossunt, accifiiuniur. Sed si quis venerit sine armie, et in ifted 
conceriatione ligna sumfserit, Justes et lapidce, talie dicetur vis ar- 
mata : acd siquisvenerit cum armis, armisiamen ad dejicicndum non 


wens fuerit, et dejeccait, vie armats disitur .eusc fecta, eufficst enim 


ésrrer armerum ul videatur armis dejccie se. And, frmorumgue dam 
weunt tuilionie (et quod quis ob tutclam corporis eyi-vel suiguris fe- 
cerit, juste secisse videtur ) quedam fiacis et justilie, guadam per- 
turbativnis facie, et injuria ; yuedam usurfasionis rei aliens. 

Againe, {rmorum quadamsunt moluta, ct quedam que faciuntbru- 
surum, etc. Arma moluta plagum faciunt; sicut gladius, bisseuta,et 
hujusmodi, igna vere et lafides brusuras, orbes, et ictus, etc. Tocon- 
clude this, it is truly said, that armorum affellatione non solèm ecu- 
ta et gladii et galea centineniur, sed af fustes et lafides. As the 
poet saith : 


Jamque faces ct saxa volant ; furor arma ministrat. 


Sed vim vi rehellere cet, med? fiat moderamine incuthate tutele, 
non ad sumendam vindiciom, sed ad piropulsandum injuriam. 


“ Pur doubt de mort, ct mutilation de aca membere.” For it mast 
not be vagus & vanus timor, ecd talie qué cadere foeett in virumcon- 
etantem,. et non in hominen vanum et meticudesum, talis enim debst 
ease melus, gui in ec continet muriis Acticulum et corporis crucia- 
tum. Litticton here saith, must be for feare of death * or mutila- 
tion of members. Er nemo tenctur cxhoncre er infortuntés ef fiericu- 
He. (1) And therefore a forestalment with such a menace is a dis- 
seisin, not onely (saith Lit'ler m) of a rent service, but also of a rent 
charge and rent seck. These be all the cisseisins of a rent that our 
author speakes of. See hereafter [/] where a disseisin shall be by 
way of admittance of the owner of the rent. And Littleton doth 
adde the‘binding reason in case of forestalment, because the lord is 
disturbed of the meane by which he ought to come to his reat, 
whereof there hath beene spoken safficieat before, (2) as well in 
case of the rent charge and rent secke, as of the rent service. 


“tc.” Of the (t%c.) in the end of this Section, and what is 
implied therein, sufficient hath beene spoken before. 

Now hath Littleton spoken of remedies for the recovery of the 
arrerages of rents. But since Littleton’s time a right profitable 
statute * in the 32 yeare of H. 8. hath beene made for the recevery 
of arrerages of rents in certaine cases where there lay no remedy 
at the common law, and giveth further remedy in some. cases where 
at the common law there was some (3) remedy ; which statute hath 
beene well and beneficially expounded ; and hereupon eight things 
are to bee observed. ., 

1. When Litticton wrote, the heires, executors, or administrators, 
of a man seised of a rent service, rent charge, rent secke, or fee 
farme, in fee simple or fee taile, had no remedy for the arrerages 
incurred in the life of the owner of such rents. But now a double 
remedy is given to the executors or administrators for payment pt 
debts, &c. viz. either todistreine or to have an action of debt. 

2 That 
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2. That the preamble of the statute concerning executors or ad- 
ministrators of tenant for life is to be intended of tenant fur auter 
vie, so long as cestuy que vie liveth, (4) who are also holpen by the 
said double remedy. But after the estate for life determined, his exe- 
cutors or administrators might have had an action of debt by the 

common law; but they could not have distreyned, 
[162. b.] which nowthey may doe by force of this statute ; for in 
that point it addeth [m] another remedy than the common law 
gave. (1.) 

3. If a man make a lease for life or lives, or a gift in taile, re- 
serving a rent, this is a rent service within this statute. 

4. The distresse is the more plaine and certain remedy than the 
action of debt ; for the action of debt must be brought against them 
that tooke the profits when the rent became behinde, or against their 
executors or administrators ; but the distresse may be taken upon the 
land be it either in the tenant’s owne hands. or in the hands of any 
other that claimes by or from him (that is by interpretation under 
him) by purchase, gift or descent. And these words, claiming onely 
by and from him, are to be understood claiming onely from or under 
him by purchase, gift, or descent, and not paramount or above him ; 
as the lord by escheate claimeth not under the tenant by purchase, 


gift, or descent, but by reason of his seigniory, which is a title 


paramount. (2) 

5. lf there be lord and tenant, and the rent is behinde, and the 
lord grant away his seigniory, and dyeth, the executors shall have 
no remedy for these arrerages : because the grantor himself had no 
remedy for them when he dyed in respect of his grant, and the 
statute is (in like manner as the testator might or ought to have 
done) Et sic de similibue ; for the act giveth no remedy, when the 
testator himselfe hath dispenced with the arrearages, or had no 
remedy when he dyed. (3) 

6. If the tenant make a lease for life, the remainder for life, the 
remainder in fee, the tenant for life payes not the rent due to the 
lord, the lord dyeth, the tenant for life dyeth : the executors can- 
not distreine upon him in remainder, because he claimes not by or 
from the tenant for life. And so it is of a reversion for the cause 
aforesaid. But ifa man grant a rent charge to 4. for the life of B. 
and letteth the lands to C. for life, the remainder to D. in fee, the 
rent is behinde by divers yeares, B. dyeth, and after C. dyeth: 4. 
may distrein D. in remainder for all the arrerages, by the latter 
branch of the statute of 32 H. 8. And this diversity riseth upon the 
severall pennings of the former branch and of this latter, which you 
may reade in the statute it selfe, and so expounded and adjudged 
Lo] in Ædridge’s case, and the latter clause giveth the lesser‘ estate 
the greater remedy. 

7. For the arrerages of a nomine fienæ, and for reliefe, or for aid 
fur faire fits chivaler or fur file marier, this statute *giveth no 
remedy. For, for the arerages of the nomine pene, the grantee 

himselfe 


(4) [See Note 298.] 


Sect. 240. 
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302. 2. Vern. 612. See also on the extent 


ofthis branch of the statute Edridge’s case, 


162. b.] 5. Co. 118. 
1) (See Note 299.} 
2) For other cases not within the statute 


his Reports 4. 
d, see Cro. Bliz. 332.1. Leon. 


Vo. I. 59 


(3) Acc. by Vaughan chief justice, in 


Lib. 2. 


(r} 26 E. 3. 64 
10 H. 6. 11. 
(Cro. Jam. 28.) 
22 H. 6. 23. 
¥.N. B. 191. 
(Post. 351. b.) 


+ Hall. 17 


(4) Adjudged accordingly in a case in 
Nov 43. and Cro. Eliz. 883. See also acc. 
ant. 83. a. & b 
+ (5) In 18 Vin. Abr 542. most of the 

oases on this statute since lord Coke’s time 


Cap. 12. 


Of Rents. Sect. 240. 


himselfe may have an action of debt, and consequently his execu- 
tors or administratcrs; and yet the nomine fene as an incident to 
the rent shall descend to the heire. For reliefe the lord cannot have 
an action of debt, but distreine ; but his executors by [f] the com- 
mon law shall have an action of debt (4), for it is no rent but a 
casuall improvement of services. For the said aides, if the lord doth 
levy them, the sonne and the daughter respectively shall have an 
action of debt against the executors or administrators of the lord, and 
if they have nothing, then against the heire; but this is by the 
statute (7) of W. 1. Vote, that all manner of arrerages of rents 
issuing cut of a freehold or inheritance, whether they be in money 
or corne, cattel], fowle, pepper, comine, victuall, spurres, gloves, or 
any other profit to be delivered or yeelded, and whether they be an- 
nuall or every two, three or four yeares, &c. or the like, are within 
this statute ; but work dayes, or any corporall service, or the like, 
are not within this statute. 

8. A feme sole is seised of a rent in fee, &c. which is behinde and 
unpaid; she taketh husband ; the rent is behinde again ; the wife 
dyeth : the husband by the common law should not have the arre- 
rages growne due before the marriage, but for the arerages become 
due during the coverture the husband might [r] have an action of 
debt by the common law. But now this statute * by a particular 
clause giveth the husband the arrerages due before mariage, and the 
said double remedy for the same, that he may distreyne for the arre- 
rages growne due during the coverture. So it giveth him that 
which he could net have before, and further remedy for that which 
the common law gave him. And so it hath beene [+] adjudged. 

The bishop of [7] Norwich had the first-fruits of all the clergy 


‘within the diocesse at every ayoydance ; the church became void, 


and another person became incunibent, who paid the bishop parcel] 
of his first-fruits according to the taxation of the church, and fer 
the rest he had a day given unto him to pay it ; the bishop dyed; 
the residue was not payd, whereupon his executors brought an action 
of debt : and it is adjudged that no action doth lie, because it is a 
meere spiritual] thing and no lay contract, and therefore the court 
had no jurisdiction to hold plea of it. 

I have beene the longer in the exposition of the said statute, (5) 
for that it is a generall case, and doth comcerne.most part of the 


subjects of England. (6) 


Finis Libri Secundi. 


will he found distributed accordmg to the 
several clauses. See aleo Gilbert on Action 
of Debt, b. 1 chan. 2. & 3. 

(6) (See Nete 300.] 
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Chap, I. Of Parceners. Sect. 241, 


ht uen 


PE sont en deux 
maners,c’estascavoir; parceners 
solonque le course del common ley, et 


parceners solonque custome. Par- 
ceners solonque le course del common 
ley sont, lou home, ou feme, seisie de 
certaine terres ou tenements en fee 
simple ou en taile, n’ud issue forsque 
files, et devie, et les tenements dis- 
cendont a les issues (2), et les files en- 
tront en les terres ou tenements issint 
discendusacux,donquesels sont appels 
parceners, et quaunt a files els sont 
(4)t forsque wn heire a lour ancestor. 
Et éls sont appel parceners ; pur ceo 
que per le briefe, que est appel briefe 
de participatione facienda, la 
eux voet cohercer, que partition serra 
fait enter eux. Et si sont deux files 
al queux les terres discendont, donque 
els sont appels deux parceners ; et si 
sont trois files, donque els sont appels 
trois parceners; et si quater files, qua- 
ter parceners; et issint ouster. (2)} 


(1) [See Note 1.] 
(2) In L. and M. and in Roh. it is filles 
instead of éssues. 


PARCENERS are of two sorts, 
to wit; parceners according to 
the course of the eommon law, and 
parceners according to the custome. 
Parceners after the course of the 
common law are, where a man, or 
woman, scised of certaine lands or 
tenements in fee simple or in taile, 
hath no issue but daughters, and 
dieth, and the tenements descend to 
the issues, and the daughters enter 
into the lands or tenements so de- 
seended to them, then they are call- 
ed parceners, and be but one heire 
to their ancestour. And they are 
called parceners; because by the 
writ, which is called breve de parti- 
c patione faciend, the law will con- 
straine them, that partition shall be 
made among them. And if there 
be two daughters to whom the land 
deseendeth, then they be called 
two parceners; and if there be three 
daughters, they bee ealled three 
parceners; and foure daughters, 
four parceners; and so forth. 

OUR 


(1) + See below note 3. 
{2) Tin L. and M. and in Roh, an &e. 
comes in here. 


Lib. 3. 


Ville Best. 986. 


fe] Bract. lib. 8. 
66, 71, &e. 
& 76. kev. & 

ib. 8. lo. 443. 
Brit. fo. $8. 11% 
128. 183, 184, 
184. 182. 193. 
Flu lib. 5. ca. ® 


Sect. 241. 


UR author having treated ip his two former bookes, first of 

estates of lands and tenements, and in his second booke af 
tenures whereby the same have been holden, now in his third booke 
doth teach us divers things concerning both of them; as, 1. The 
qualities of their estates. 2. In what cases the entry of him that 
right hath may bee taken away. 3. The remedies, and in what 
‘cases the same may be prevented, or avoyded. 4 How a man may 
bee barred of his right for ever, and in what cases the same may be 
prevented or avoyded. 

For the first, he, having spoken of sole estates, divideth the qua- 
lity of estates into individed and conditionall Individed, into co- 
parcenary, joyntenancy, and tenancy in common. Coparcenary | 
into parceners by the common law, and parceners by the [1 63. b ] | 
custome; and he beginneth his third book with parceners oo 
claiming by descent, which, comming by the act of law and right 
of bloud, is the noblest and worthiest meanes whereby lands doe fall 
from one to another. Conditional, into conditions expresse or in 
deed, and conditions in law. Conditions in deed, into gages; which 
he divideth into vadia murtua, and vedie viva. Vadia mortua, so 
called because either money or land may be lost: and via, because 
neither money nor land can be lost, but both preserved. Then 
speaketh he of descents, whereby the entry of him that right hath 
may be taken away. And next to that of the remedy how to pre- 
vent the same, viz. by continual] claim. Then he teacheth, how a 
man, having a defeasible or an imperfect estate, may perfect and esta- 
blish the same by three meanes, viz. by release, by confirmation, and 
attournment, where that is requisite. Having spoken of a descent, 
being an act in law which taketh away an entry, he doth then speake 
ef a discontinuance, the act of the party, whereby the entry of them 
that right have shal be taken away. And next unto that he teacheth 
in what case the same may be avoided by remitter. After he had 
treated of descents and discontinuances, which take away entries, 
but barre not actions, lastly, he setteth forth the learning of war- 
ranties, (a curious and cunning kind of learning J assure you) where- 
by both entry, action, and right may be barred, and the remedies 
how they may be prevented before they fall, and in what cases they 
may be avoyded after they be fallen. And thus have you an ac- 
count of the thirteene severall chapters of his third booke. And 
now his method being understood, let us heare what our author will 
say unto us concerning parceners. 


Cap. 1. Of Parceners. 


“Et quant a files els sont foreque un heire a lour [a] ancester.” 
This is false printed; for the originall is, et guanjue files els sont, els 
sont farceners, et sont forsque un heire a lour auncesior. (3) 


“ Parceners.” (6) Jus descendit quasi uni heredi frrofter juris 
unifatem, sicut sunt filures filic, Oc. Et ubt omnes simul et insolidum 
hercd: asunt, plures coheredes sunt quastunum corpus, profiter wnita- 
tem juris quod habent. Whereupon it followeth, that albeit where 
there bee two parceners [c they have maities in the lands descended 
to them, yet ure they both but one heyre ; and one of them is not 
the moity of an heire, but both of them are but unue heres. 

And it is to be observed, that there is a diversity betweene a 
descent, which is an act of the law, and a purchase, which is an act 

of 


» (3) The wards are as here corrected by lord Coke both in L. and M. and in Rob. 
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ofthe party. {d] For if a man be seised of lands in fee, and hath (4) Fieta Eb. 6. 

issue two daughters, and one of the daughters is attainted of felony, 6. ea. 47. 

the father dieth both daughters being alive ; the one moitie shall de- 

scend to the one daughter, and the other moitie shall escheat. But | 

if a man make a lease for life, the remainder to the right heires of 

A. being dead, who hath issue two daughters, whereof the one is 

attainted of felony; in this case some have said, that the remainder 

is not good for a moitie, but voyd for the whole, for that both the 

daughters should have beene (as Littleton saith) but one heire. (4) 

164 A man makes a gift in taile, reserving two shillings rent (Post. 196. by 

[ . a. ] to himselfe during his life, and if he die his heire within age 

then reserving a rent of twentie shillings to his heires forever ; he 

dieth having issye two daughters, the one of full age, the other with- 

in age : in this case the donee shall hold by fealtie onely, insomuch 

as the one daughter as well as the other is his heire, and both of 

them (as Littleton saith) make but one heire, ergo, his heire is not 

within age, neither is his heire in that case of full age. But if the 

reservation had been, ‘“ and if he die, his heire neither being within 

“ age, nor of full age, &c.” in this case the reservation had beene 

good. And if it doth not begin in his next beire, it shall never begin 

as this case is, for that the precedencie is not performed. [e] But Ce) Tempe EL 


yet if one of them be of age, and the other within age, she shall $y 128. 8 E.s 
have her age and other priviledges and advantages that an heire s0É 5.7. 
within age shall have; and when they are demandants, for the no- $ %-5 Age 47. 
nage of the one the parol] shal demurre against them both (1). [f/f] 23 E 3.Agen. 
Suni autem flures particines quasi unum corfiue in co quôd unum Hs Aas. 23. 57. 
jus habent ; et ofortet quèd corpus sit inregrum, et quûd in nulla % ee. Bae. if. 
fiorte sit defectus. And when the right heire doth claime by pur- CAR et lib, 6. 
chase, he must be (say they) a compleat right heire in judgement P47). 

of law. (2) And therefore if lands be given to a man and to the ie. Abe. 416,) 


heires females of his bodie, and he hath issue a son and a daughter, 
and dieth, the daughter shall have the land by descent ; but ifa re- 
mainder be limited to the heires females of the bodie of J. S. and he 
hath issue a sonne and a daughter, his daughter shall never take it 
by purchase, for that she is not heire female of the body of J. S. be- 
cause he hath a sonne. 

If a man give lands to another, and to the heires males of his 
body, upon condition, that if he die without heire female of his 
bodie, that then the donor shall re-enter, this condition is utterly 
voyd, (3) for he cannot have an heire female, so long as he hath an 
heire male. . 

And as they be but one heire, and yet severall persons; so have 
they one entire freehold in the land, as long as it remaines undi- 
vided, in respect of any stranger’s firæcifie. [g] But betweene eee 
themselves to many purposes they have in judgement of law seve- 17 E. 3.48. 
rall freeholds ; for the one of them may infeoffe another of them of “* 6.) 
her part, and make liverie. [4] And this coparcenarie is not se- fs es. 
vered or divided by law by the death of any of them ; for if one die, Cost. 190. =) 
her part shall descend to her issue, and one frecife shall lie against — : ‘ 
them, for they .shall never joyne as heires to severall auncestors 
in any action auncestrell, but when one right descends from one 

auncestor : 


.4) [See Note 2.] (2) (See Note 4] 
| (3) As to effect from a condition’s being 
be void, see post. 206. a. & b. 


64. a. ] 
(1) [See Note 3.] 


Lib, 3. Cap. 1. 


@. N.8. 306. K.) 


(4) See the like as to jointenants, post. 188. a. 


! 
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auncestor : and then frofitcr uniratem juris, though they be in se- 
verall degrees from the common auncestor, yet shall they joyne 
But the issues of severall coparceners, because severall rights de- 
scend, shall never joyne as heires to their mothers ; and yet when 
they have recovered, a writ of partition lieth betweene them. 

For example, [2] If a man hath issue two daughters, and is dis- 
seised, and the daughters have issue and die, the issue shall joyne 
in a fracific; because one right descends from the auncestor ; and 4 
maketh no difference, whether the common auncestor, being out of 
possession, died before the daughters or after, for that in beth cases 
they must make themselves heires to the grandfather which was 
last seised, and when the issues [4] have recovered they are copar- 
ceners, and one Aracife shall lie against them. And likewise if the 
issues of two coparceners, which are in by severall descents, be dis- 
seised, they shall joyne in assise. But in the same case if the twe 
daughters had beene actually seised, and had been disseised, after 
their deceases the issues shall not joyne ; because severall rights de- 
scended to them from severall auncestors : and yet when they have 
severally recovered, they are coparceners, (4) and one frscifie lieth 
against them, and a release made by one of them to the other is good. 
And so note a diversitie inser deseensum in cafrita, et in etirfies. 

And the statute of Gloucester, cap. 6. made anno 6 Edw. L 
speaketh st home murge, tc. if a man dieth: so as that statute ex- 
tendeth not but where one dieth, and hath divers heires, whereaf 
one is sonne or daughter, brother or sister, nephew or neece, and the 
others be in a further degree, all their heires from henceforth shall 
have their recoverie by writ of mortdauncestor. And this seemeth 
to me to be the common law; for /'rarton, who writ before this sta- 
tute, saith, [/] 8 cae cir sit aveten ».:rtis a ‘tec essoris conjungends 
cum comsarg:unita e, mon eriê fucstea “erurrendum ed frrecif:e de 
consanguimitate, ced ad @esi-@m moriis; yuia fersor.@, vue firofin- 
quior, est ei jacit assteam, et trait ad se fiersonen et g adum re- 
motiorem ut ubt fotiue fir:cedat @s.i.a quan firecife, quia id, guod 
est magis remitum, non ti alit ai se quod ext ragis junctum, eed à 
contraric in ont Cas: And herewith agreeth the most of our [m] 
bookes: and two coparceners shall have a writ of ave’, and by their 
count suppose the common auncestor to be grandfather to the one, 
and great grandfather to the other. (5) 

I have beene the longer herein, for that this inheritance of capar- 
ceners is the rarest kind of inheritance that is in the law. 

Furthermore it is to be observed that herein also in case of copar- 
ceners, [7 | sometimes the descent isin stirfes (viz.) to stockes or 
roots ; and sometime in cafuta, to heads. As if a man hath ise 
two daughters and dyeth, this descent is in capita, viz. that every 
one shall inherit alike, as Littleton here saith. But ifa man hath 
issue two daughters, and the eldest daughter hath issue three [16 4 be] 
daughters, and the youngest one daughter, all these foure ° 
shall inherit ; but the daughter of the youngest shall have as much 
as the three daughters of the eldest, ratione stirfitum, and not re- 
tione cafitum, for in judgement of law every daughter hath a seve- 
ral stocke or root. 

Also if a man hath issue two daughters, and the eldest hath issue 
divers sonnes and divers daughters, and the youngest hath issue 
divers daughters, the eldest son of the eldest daughter shall onely 
inherit ; 


(5) See F. N. B. 197. B. 
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inherit; for this descent is not in capita, but all the daughters of 
the yongest shall inherit, and the eldest son is coparcener with the 
daughters of the yongest, and shall have one moitie (viz.) his 
mother’s part ; so that men descending of daughters may be copar- 
ceners, as well as women, and shall joyntly implead and be im- 
pleaded, as is aforesaid. 

{o] If there be two coparceners, and the one bring a ra#onalibi [) 20 Es. 
parte or a nufier obüit against the other, the defendant claime by pur FN gh le 
chase, and disclaime in the blood, the plaintife shall have a mort- 7 ©. 3.13. 
dauncester against her as a stranger for the whole. (1) 


“ Parceners sant en deux menners.” Here Littleton dah divide Bract. Eb. 
parceners; and herewith doe agree the ancient bookes of law. 


“ Et ils sont affiels parceners, tc.” Parceners, fiarticifies, et di- 
euntur farticifies, quaëi partis cafaces, sive fartem caftientes ; quia 
resinter cas cet communis ratione filurium hersonarum. Thistenancie 
im the ancient books of law is called edeqguatio, and sometime /a- 
milia hirciscunda, (2) an inheritance to be divided ; and many times 
parceners are called coparceners. 


* Breve de participatione faciend&.” This is false printed, (3) and 
should be De partitione factendd, (4)a writ whereby the coparceners 
are compelled to make partition. [fi] Item est aka actio mixta, que (9) regis. 
dicitur actio familte hirciscunde; et locum habet inter cos qui com- bed 76. 316 
munem habent hereditatem, fc. Et locum habet, ut videtur, inter 90. Brit. ubi 
coheredes, ubi agitur de proparte sororum; vel inter altos, ubi res ‘up-Flet. 
inter partes etcoheredes dividt debcat, sicut sunt fivres sorores,que  ubi supra & 
sunt quasi unus heres, vel inter filures fratres, qui sunt quasi unus ” 
heres ratione ret que diviaibilis eat inter fluree, masculos, &'c. 


“ Des terres et tenements.” tis to be considered of what in- 
heritances daughters shall be coparceners, and how and in what 
manner partition shall be made betweene them. Wherein it is to (Antsma. 
be observed, that of inheritances some be entire and some be seve- 1% #41) 
rall: againe, of entire, some be divisible, and some be indivisible. 
And here it appeareth by Littleton, that parceners take their ap- 
pellation, because they are compelled to make partition by writ of 
frartitione factendéd ; where, note, that Littleton alloweth well to 
finde out the true derivation of words, as often hath beene and shall 
be observed. 

If a villeine descend to two coparceners, this is an entire inheri- 
tance ; and albeit the villeine himselfe cannot be divided, yet the 
profit of him may be divided; one coparcener may have the ser- 
vice one day, one week, &c. and the other another day or weeke, {f) 35> 
&c. And for the same reason a woman shall be endowed of a vil- 27E 3.38. 
leine, as before it appeareth in the Chapter of Dower. (5) Like- eee hnt ed 
wise an advowson is an entire inheritance; [7] and yet in effect %- 


the 
” Bee post. 175. 242. a. (4) Monsieur Houard derives this writ - 
2) See the verb hersisco or ercisce used from the capitulars of the first French 
ant. 86. a. kings. 1. Hou. Littl. 318. 


no? But in L. and M. and in Roh. it is (5) Ant..32. a. 
the same. 
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the same may be divided betweene coparceners, for they may divide 
it to present by turnes (6) | 
Pp) “ Let A rent charge is entire, and against common right; [r] yet may 
5 it be divided betweene coparceners, and by act in law the tenant of 
Coa Sok Le the land is subject to severall distresses, and partition may be made 
before seisin of the rent. 

Entire inheritances not divisible, we finde divers in our bookes ; 
and some inheritances that are divisible, and yet shall not be parted 
or divided betweene coparceners, as hereafter shall appeare. 

4) 2 E de [+] If a man have reasonable estovers, as housebote, heybote, &c, 
appendant to his freehold, they are so entire as they shall not be 
muper oblit 18. divided betweene coparceners. [¢} So if a corody incertaine be 
Est. granted to a man and his heires, and he hath issue divers daughters, 

this corodie shall not be divided betweene them ; but of a corodie 
certaine partition may be made. 


ar R. 3.7% {u ] Homage and fealtie cannot be divided betweene coparce- 
Me re Imped. ners (7). [w]So a pischarie incertaine, or a common saune now 


10. Fletalib. bre, (8) cannot be divided betweene coparceners, for that would be 
Lx] Mich. 24 a charge to the tenant of the soile—([z] The lord Mountjoy, seised 
cree of the mannor of Canford in fee, did by deed indented and inrolled 
et Sega bargaine and sell the same to Browne in fee, in which indenture this 
(le.17%4) clause was contained. Provided alwayes, and the said Browne did 
covenant and grant to and withthe said lord Mountjoy, his heires and 
assignes, that the lord Mountjoy, his heires and assignes, might dig for 
ore inthe lands (whichwere greate waste ) fiarcell of the said manner, 
and to dig turfe also for the making of allome. And in this case 
three poynts were resolved by all the judges. First that this did 
amount toa grant of an interest and inheritance to the lord Mount- 
joy, to digge, &c. Secondly, that notwithstanding this [16 $ a] 
( grant Browne his heires and assignes might dig also, and ‘ 
L Saund. $61.) like tothe case of common sauns nomber. Thirdly, that the lord 
su Mountjoy might assigne his whole interest to one, two, or more; 
Qer. 14s Cre. but then, if there be two or more, they could make no division d it, 
1. Mod. 74.) but work together with one stocke ; neither could the lord Mount- 
joy, &c. assigne his interest in any part of the wast to one or more, 
for that might worke a prejudice and a surcharge to the tenant d 
the land; and therefore if such an incertaine inheritance descendeth 
(8.Co. 1.) to two coparceners, it cannot be divided betweene them. (1) 
But then it may be demanded, what shall become of these inhe- 
ritances? The answer is, that it appeareth in our bookes, that re- 


pur gularly [y ] the eldest shall have the reasonable estovers, comma, 
13 E. 3. quar. pischary, corody incertaine, &c. and the rest shall have a contribu- 
Fle ata op, tion, that is, an allowance of the value in some other of the inhe- 
Vide Mirror ritance, and 80 of the like. But what if the common ancestor left 


no other inheritance to give any thing in allowance, what contri- 
bution or recompence shall the younger coparceners have? It is 
answered, that if the estovers or pischary or common be incertaine, 
then shall one coparcener have the estovers, pischary, or common, 
&c. for a time, and the other for the like time; as the one for one 


yeare, and the other for another, or more, or lesser time, whereby 
no 


(6) See an instance of a partition of an 149. a. See the note on this sort of ot 
advowsun betweene joyntenants in Carth. mon, ant. 122.a. 


305. 
(7) See ant. 67. b. and Dav. Rep. 61. b. (165. a.] 
8) Acc. as to common sauns nombre, ant. (1) [See Note 5.) 
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| no prejudice can grow to the owner of the soile. Or in case of the ‘ 
pischary, the one may have one fish, and the other the second, &c. 

or the one may have the first draught, and the second the second 

draught, &c. And if it be of a park, one may have the first beast, 

and the second the second, &c. And if of a mull, one to have the 

mill for a time, and the other the like time; or the one one toll 

dish, and the other the second, (2) &c. And this appeareth to be . 
the ancient law ; for it is said [z] Sunt atte ree hereditarie que [+] Bracton Hu, 
veniunt in partitionem, que, eùm dividi non fiossunt, conceduntur : cap. TL 73. ittom 
unt; ite guod alie cohæredes alibi de communi hæreditate habcant ad Fete | Bb. 5. 
velorem, sicut sunt vivaria, fiscarie, parct; vel saltem quôd far- = 

tem habeant fro defectu, sicut secundum fiecem, tertium vel quar- 

tum; vel secundum tractum, tertium vel quartum. Item, in harcte 

eccundém, tertiam aut quartam bestiam. 

But now let us turne our eye to inheritances of honor and dig- (Ant. 18.b. 
nity. And of this there is an ancient booke case [*] in 23 H'3 (gs 
tit. fartition 18. in these words: Note, if the earledome of Chester tt partition 18, 
descend to coparceners, it shall be divided betweene them as well 
as other lands, and the eldest shall not have this seigniory and 
carledome entire to herselfe ; guod nota, adjudged fer totam eurtam. 

(3) By this it appeareth, that the earledome (that is, the posses- 

sions (4) of the earledome) shall be divided; and that where there 

bee more daughters than one, the eldest shall not have the dignity 

and power of the earle, that is, to bee a countesse. What then 

shall become of that dignity? The answer is, [æ] that in that dase [lA Re St. 
the king, who is the soveraigne of honour and dignity, may for 

the incertainty conferre the dignity upon which of the daughters 

he please. And this hath beene the usage since the Conquest, as 

it is said. (6) 

But if an earle that bath this dignity to him and his heires dieth, 
having issue one daughter, the dignity shall descend to the daugh- 
ter; for there is no incertainty, but onely one daughter, and the. 
dignity shall descend unto her and her posterity, as well as any 
other inheritance. And this appeareth by many precedents, and 
by a late judgement given in Samfeon Leontrd’s case, who maried 
with Margaret the only sister and heire of Gregory Fines lord Dacre 
of the South, and in the case of Wiliam lord Roe. (7) 

, But there is a difference betweene a dignity or name of nobility; 

and an office of honor. For if a man hold a mannor of the king 

to be high constable of Engiand, and dye having issue two daughters, 

the eldest daughter taketh husband, he shall execute the. office (8) 

solely, and before mariage it shall be exercised by some sufficient 

deputy : and all this was resolved by all the judges of England, …, 
in the case of [5] the duke of Buckingham. But the dignity of the [2] 1 Eliz Dier . 
crowne of England is without all question descendible to the eldest Bu ns 
daughter alone, and to her posterity, (10) and so hath it beene de- 54 ¢,; 
clared by act of parliament, [*] For, regnum non eet divisibile. And sap. 33. 

30 was the descent of Troy : 


_ Preterea aceftrum, Tlione quod gesserat olim Virgil Le 
Maxima naturam Priami ; * 
| I 





(2) How dower is to be assigned out of in- (8) [See Note 7.] 
divisible inheritances, s see ant. 32. a. 
3) See Dav. Re (8) [See Note 9. 
3 [See Note 4° ] 
5) Fitz. Abr. partition 56. 


Vout. I. 60 


Lib. 3 Cap. 1. 


Of Parceners. 


(6) Ef a castle that is need for the necessary defence of the realme, 
this castle might be divided 
by chambers and reomes, as other houses be. But yet, for that x is 
frro bono piuftico et pro defensione regni, à shall not be divided: for 
as one saith, Arepicr jue gladi dfvidi non potest; and ancther saith, 
(*]] fur de drots del espée que ne socffre division en aventure que le 
force del reatme ne defaille pax taunt. Bet castles of habitation for 
prwate use, shat are not for the necessary defence of the realme, 
ought to bee parted betweene coparceners as well as other houses ; 
and wives may therecf be endowed, as hath beene said in the 


if there be two coperceners of certaine lands with warranty, and 
they make partition of the lend, the warranty shall re- 165. b. 
are compeliable to make partition. L ° ] 
[ce] But ctherwise it ras af joynaenants ot the commen lew, as shall 
d} Fhomes de Eberston, 
sewed of the mannor ef Zéereton within the forest of Pickering, had 
kept time eut of mind a woodward for keeping of the woods parcel! 
of that mannor, and had the barke of all the trees felled in the anid 
woods by any of the forresters of that forest as belonging to his 
manner (which he could not have without a prescription). (1) Thomas 
of Æberston infeciied two of the said mannor ; betweene whom par- 
tition was made, so as one of them had the one halle in stveraity, 
and the other the other halfe. (2) Redert Wyerne afterwards had 
the one halfe, and Zhomas Thurnice the other ; and they in the eyre 
of Pickering claimed to keepe a woodward within the said weods, 
and the barke aforesaid ; and the truth herecf and the usage being 
‘specially found by the forrestors verderore and regardore, Willoughby 
Hungerford and Hanburie justices itinerants within that forrest gave 
judgment es followeth. Ideo consideratum est, quèd pradict’ Rober- 
tus et Thomas. hebeant woodwardum et cortices in boeco freadicto 
de quercubue frradictis sibi et havedibus suis imperfetuum.  Salvo 
eemper pure, We, 


Phi. ron 
Eb. 8e cape 0. descend to two or more 
[i], etes 108, 
Vide Seet-06 
Chapter of Dower. (11) 
mayne; because they 
Li decor 2 
Ca 12 be said hereafter im his proper 
re 
Rot. 64. 
(Ant 138. &) 


Sect. 242. 


Sect. 249, 


UXY, si home seisie de tene- 
ments on fee simple ou on fee 
taile decy sauns issue de son corps 


lou il n'ad pas soers, mes les tene- 
ments discendont a ses aunts, els sont 
parceners,(3)@&c. Jes si home n’ad 
Jorsque une fle, él ne poit estre dit 
reener, mes it est appele a 
here, ic. as 


(11) Ant. 32. b. 


OT Hace Nae-15] 


LSO, if a man seased of tene- 

ments im fee simple or in fee- 
tayle dieth without issue of his bodie 
begotten, and the tenemonts descend 
to his sisters, they are parcenors, as 
is aforesaid. And in the same man- 
ner, where he hath no sisters, bat 
the lands descend to his aunts, they 
are parceners, &c. But if a man 
hath but one daughter, she shal not 
be called percaner, but shee is called 
daughter and heire, &e, «ou 


(2) [See Note 11.) 
nag) Be vent Parceners not in L.and M. ner 


Lib. 3. 


Of Parceners.. 


“ Uen fee taile”” This must be intended of an estate taile 

made to the father and to the heires of his body ; for other. 
wise if the state tayle were made to a man and to the heires of his 
body, his sisters cannot inherit. And not only daughters shall be 
coparceners, but sisters, aunts, great aunts, &. 


“< File et heire, @c.” Here by (We. is implyed sister and heire, 
aunt and heire, great aunt and heire, and so upward. 


Sect. 243. 


tenements én deux partis, chescun part 
per soy en severaltie ct degal value; 
et si sont 5 parcempre, a devider les 
tenemente eu tvois paris per soy on 
scocraltie, &e. 


AND: it is ta bee understood, that 
partition may be made in divers 
maners. Que is, when they agree 
to make partition, and do make par- 


deux tition of the tenements; as if there 


bee two parcenera to divide between 


them the tenements in two parts, 


each part by it selfe in severalty and 
of equall value; and if there bee 
three pareeners, to divide the tene- 
ments in three parts by it selfe in 
severalty, Kc. 


¥ this Section, and the (tic. ) in the end of it, it is to be under- 


stood, that there are two kind of partitions betweene coparce- 


(Ant, 6. a.) 


Séct. aay. 


ners; the one in deed or expresse, and the other in law or implicite. 
Of partitions in deed or expresse, seme bee valuntary, whereof 
Littleton enumerates foure manners; and one compulsary, thet is, 
by writ of partition. (4) 
[166 a.] The first partition in deed betweene coparceners, is that 
° which Littleton here speaketh of, viz. Quant ils agreons et 
font partition de les tenemente, oc. cheecun part fer soy en seversity 
et de egall value, ‘Fc. If coparceners make partition, at full age and 
unmarried, and of sane memorie, of lands in fee simple, it is good and 
firme for ever, albeit the values be yneguall ; but if it be of lands 
entailed, or if any of the parceners be of non eane memorie, it shall 
bind the parties themselves, but not their issues unlesse it be equall; 
or if any be covert, it shall bind the husband, but not the wife or 
her heires ; or if any be within age, it shall not bind the infant; as 
shall be said more fully hereafter (1). The second partition fol- 
loweth in the next Section. And here the { Ec. ) impiyeth further, 
that if there be foure parceners, then foure parts, if five, five parts, 
and soforth. It further implyeth, that all chis must be in severalty; 
whereof, and with what limitations this is to bee understood, it hath 
beene declared before. * 


oo, sel pest. Sect. 255. to 258. inclusive 


‘(4j [See Note 12.’ 
rt 1 See also 173. b. 


(® &. 3. sary 


Vide Seep, 241. 


. 
po 


Lib. 3. Cap. 1. Of Parceners. Sect. 244, 245, 
Sect. 244. 
N'auter partition est, a eslier, per NOTHER partition there is, 


agreement enter eux, certaine de 
lour amies, de faire partition des terres 
ou tenements en le forme avantdit. 
Et en ticle cases, apres tiel partition, 
le cigne file prymerment eslicra un 
des partes issint divides, que il voit 
aver pur sa part, et donques la second 
file procheine apres luy auter part, et 
donques la tierce soer auter part, don- 
ques le quarte auter part, &c. si issint 
soit que soient plusors soers, &c. sine 
‘soit aulerment agree enter eux. Car 
il poit estre agree enter eux, que un 
averu tiels tenements, ct un autre 
tiels tenements, &c. sans ascun ticl 
primer election, &c. 


viz. to choose, by agreement 
betweene themselves, certaine of 
their friends, to make partition of 
the lands or tenements in forme 
aforesaid. And in these cases, after 
such partition, the eldest daughter 
shall choose first one of the parts so 
divided, which she will have for her 
part, and then the second daughter 
next after her another part, and 
then the third sister another part, 
then the fourth another part, &e. 
if so bee that there bee more sisters, 
&c. unlesse it bee otherwise agreed 
betweene them. For it may be 
agreed betweene them, that one 


‘shall have such tenements, and 


another such tenements, &c. with- 
out any primer election. 


ee ONQUES le quarte auter part, t%c.” Mere the (&c.) 


implyeth-the 5 sister, and after her the 6, and so forth. 


“Car il poet estre agree enter eux, gue un evera tiels tenemente, 
et un auter tiele tenemente, Ut.” Here by this (&c.) is implyed 
divers rules of law proving the conclusion of Littleton in this Sect. viz. 


Modus et conventio vincunt legem. Pacto aliquid lcitum est, quod. 


Quilibet potest renunciære juri fro ee 


introduct.’ but with this limitation that these rules extend not to 
any thing, that is against the common-wealth or common right. 
For conventio privatorum non potest frublico juri derogare. 


$1. Am 28, 
(1. Sid. 193. 360 
DAS MC eine facto non admitiilur. 
Sect. 245. 
T la part, que Veigne soer ad, est 


appelle en Latin enitia pars. 
Mes si les parceners agrecont, que 
Veigne soer ferra partition de les 
tenements en le forme àvantdü, et si 
ceo il fait, donque il est dit, que 
Peigne soer esliera pluis darreine pur 
sa part, et apres chescun de ses soers, 
Ee, (1) 


[166. b.] 


A ND the part which the eldest 
sister hath, is called in Latine 
enitia pars. But if the parceners 
agree, that the eldest sister shall 
make partition of the tenements in 
manner aforesaid, and if she doe 
this, then it is said, that the eldest 
sister shall choose last for her part, 
and after every one of her sisters, &e. 


ENITIAA | 


(1) The éc. not ih L. and M. nor Rob. 





Lib. 5. Of Parceners. 

LU NITIA pare.” Jtis called in old bookes* #isneria, which is 
derived of the French word cisxe for eldest, as much as to 

-say the part of the eldest ; for Braeton saith, gudd cisn-tia semper 

esthræeferenda profiter frivilegium ætatis: sed esto, quôd filia 

primogentta relicto nefote vel neñte in vitd fiatris vel matris, de- 


cesserit, firæfcrenda erit soror antenata tali nefoti vel nepti quan- - 


tum ad etsnetiam, quia mortem farentum exfrectant. And here- 


with agreeth Feta also, guod nota: whereby it appeareth, that . 


enitia pars is personall to the eldest, and that this prerogative or 
priviledge descendeth not to her issue, but the next eldest sister 
shall have it. [/] And here is a diversity to be observed betweene 
‘this case of a partition in deed by the act of the parties, for there 
the priviledge of election of the eldest daughter shall not descend to 
‘her issue ; and where the law doth give the eldest any priviledge 
without her act, there that priviledge shall descend. As if there be 
. divers coparceners of an advowson*, and they cannot agree to pre- 
sent, the law doth give the first presentment to the eldest ; and 
this: priviledge shall descend to her issue ; nay her assignee shall 
have it; (2) and so shall her husband, that is tenant by the curte- 





sie, have it also (3). 


“ Donquee il est dit Peigne soer celiera flute darreine, ic.” 
this and the éc. in the end of this Section is implyed, the rule of 
law is, cujus est divisto, altcrius est electio. And the reason of the 


law is for avoyding of partiality. 


“ Presentment 1L 
By 


(Ihse etenim leges cufiunt ut jure regantur ) 


which might apparently follow if the eldest might both divide and 
choose (4). Now followeth the third partition in deed. 


Sect. 246. 


W auter purtition ou allotment 
est,sicomesoieni quater parceners, 

ct apres le partition de les terres fuit, 
chescun part del terre soit per soy sole- 
ment escript en un petit escrovet, et soit 
covert tout en cere en le maner d’un 
petit pile, issint que nul poit ceier Ves- 
crocvet, et donque soient les à piles de 
cere mis en un bonnet a garder en les 
maines d’un indifferent home, et don- 
ues Veigne file primerment 

[167. a.} mettra sa int en le bon- 
net, quel prendra un pile de cere 
ovesque le scrovet deins mesme le pile 
pur sa-part, et donques le second soer 
mettra sa maine en le bonnet et 


prendra un auter, le tierce soer le 5 


pile, 


(2) [See Note 13.] 
(3) Agreed by lord Anderson in the case 
from Cro. Eliz. cited in the preceding note, 


@ L 


NOTHER partition or allot- 
ment is, as if there be foure - 
parceners, and after partition of the 
lands be made, every part of the land 
by itselfe is written in a little scrowle 
and is covered ail in waxe in manner 
of a little ball, so as none may seo 
the serowle, and then the 4 balls of 
waxe are put in x hat to bee kept in 
the hands of an indifferent man, and 
then the eldest daughter shall first 
put her hand into the hat, and take 
a ball of waxe with the scrowle 
within the same ball for her part, 
and then the second sister shall put 
her hand into the hat and take 
another, the 8 sister the 3 ball, and 
6 


(4) See Hob. 107. where the doctrine is 
cited with approbation. 


Lib. 3. Cap. 1. 


Of Parceners. Sect. 247. 


pile, el le à seer le à pile, Se. ct en the à sister the à ball, &e. and in 
ceo one covient chescun de eux luy this case every one ef thom eught 


tener a sa chance ct allotment. 


to stand to their chance and aHot- 
ment. 


“ (MBLLOTMENT.” Of this partition by lots ancient ay- 
thors * write, that in that case coparceners fortunam faciunt 


judicem. And Littleten here tearmeth it chance ; for in the end 


of this Section he saith, that in this case every of them ought to 
hold herselfe to her chance ; and of this kinde of division you shall 
read in holy scripture, where it issayd, dedi vobis fosscesionem 
guam dividetis sorte. 

The Eye. in the end of this Section implyeth, that if there be more 
coparceners there must be more balls according to the number of the 
parceners. 


Sect. 247. 


aver brief de partitione facienda en- 
vers les auters trois, ou deux d’eux 
poient aver brief de partitione faci- 
end a envers les auters deux, ou trois 
de eux poyent aver brief de parti- 
tione facienda envers le quart, a lour 


AËS there is another partition. 
As ifthere bee foure parceners 
and they will not agree to a parti- 
tion to bee made betweene them, 
then the one may have a writ of 
partitione facienda agamst the other 
three, or two of them may havea 
writ of partitione facienda against 
the other .two, < J three of them 
may have a writ of partitione fasi- 


election. 


OSE. 8. 47,4. 


(1) Gee the various applications of the 


enda against the fourth, at their 
election. 


ERF followeth the fourth partition in deed. Littleton having 
spoken of voluntary partitions, or partitions by consent : now 
he speakes of a partition by the compulsary means of law where no 
partition can be had by consent. Now of what inheritance partition 
may be made by the writ of farritione faciendé may partly appeare 
by that which hath beene sayd. Moreover itis to bee observed that 
the words of the writ de fiartitione faciendé be, * quôd cum eadem 
A. et B. insimul et fro indiviso tencant tres acras terre cum frerti- 
nen’, te. And note that this word (feet) (1) in a writ doth alwayes 
imply a tenant of a freehold. And therefore (g] if one coparcener 
maketh a lease for yeares, yet a writ of partition doth’ lie (2). But 
if one or both make a lease for life, a writ of partition doth not lye 
betweene them : because non insimul ef fro indiviso tenent, they 
doe not hold the freehold together, and the writ of partition must be 
against the tenant of the freehold. [A] If one coparcener disseise 
another, during this disseisin a writ of partition doth not lie be- 
tweene them ; for that non fenent insémul ef pro indévieo. 8 
ut 


(2) [Sec Note 14.} 


verb tenet explained ant. fol. 1. a. & b. 


_ Lit. 5. Of Parceners. Sect. 247. 

But there be other partitions in deed then here have beene men- 
tioned. (i] For a partition made between two coparceners, that [Temp L 
the one shall have and occupy the land from Eaeter untill the first ¥. w. B. 6a. L 
of August only in severalty by himselfe, and that the other shall @ Co 5 
have and occupie the land from the first of August untill the feast 
of Kester yearely to them and their heires, this is a good parti- 
tion (3). Also if two coparceners have two mannors by descent, and 

they make partition, that the one shall have the one ma- 
[167. b.] ner for one yeare, and the other the other mauor for this ° 
yeare, and 50 alternis vicibus to them and their heires, this is a good 
ition. The same law is, if the partition be made in forme afore- 
said, for two or more yeares, and each coparcener have an estate 
of inheritance, and no chattell, albeit either of them alternie vicibue 
have the occupation but for a certaine terme of yeares. 

Of partitions in law, some be by act in law without judgement, 
and some be by judgement, and not in a writ de fartitione faciendd. . 
And of these in order. . 4 

‘ [4] If there be lord, three coparceners mesnes, and tenant, and $6 1.6.7. 
one coparcener purchase the tenancy, this is not onely a partition 103. a.) 
of the mesnalty, being extinct for a third part, but a division of 
the seigniory paramount, for now he must make severall avow- 
ries (1). 

[4] If one coparcener make a feoffment in fee of her part, this rn oy. 6.8, 
is a severance of the coparcenarie, and severall writs of frecife 45 E31 
shall lie against the other coparcener and the feoffee (2). 

[m] If two coparceners be, and each of them taketh husband Cm WES 
and have issue, the wives die, the coparcenary is divided, and here ‘! 16,18 
isa partition in law. 

[#] lf two caparceners be, and one disseise the other, and the fal 13 Ss 
disseisee bringeth an assise, and recover, it hath beene said, that she 74,4 
shall have judgement to hold her moity in severalty. And this 7 ES. 4 
seemeth (say they) verie ancient, and thereupon vouch Bracton,* ei 13 Acs. 5. 17, 
resfucrit communis locum habere poterit communi dividendojudicium. 3% 5,0- 
And [0]s0 (say they) if the one coparcener recover against another 3 Aw. 1. 
in a nuper obtit, or a rationabili parte, the judgement shall be, that se Lee, 6% 
the demandant shall recover and hold in severalty. But Britton 42,4: 
is to the contrary ; for he saith, * ef of ascun dee farceners eotti enget 3. 410. 
ou disturbe de la acisin fier ses auters farceners, un, ou filusore, al Braet « 
disscisce viendra assise fer severall fileint aur les fiarceners etreco- [0]3 B. 3.46. 
wera, mes nemy a tener en severaltie, mes en common solongue ceo sane i. 
que avant le sist, Sc. [f] And this seemeth reasonable: for he must 4 are de 
have this judgement according to his plaint, and that was of a moitie, 16 pe 
and not of any thing in severaltie, and the sherife cannot have any sb 
warrant to make any partition in severalty or by metes and bounds. =. 

| [9] 6 Co-13, & 13. 
bp CAsG ae 
corde. (Post. 187. a.) 


simple, stated ant. fol. 4. a. (1) 


(3) See the case of a moveable fee  [167. b.] 
See Note 15. 
(2) [See Note 16. 


Lib. 8. Cap. I. Of Parceners. Sect. 
Sect. 248. _ 
T quant judgment sera done sur ND when judgement shall | 


tiel brief, le judgment serra 
til; que partition serra fait enter 
les parlies, et que le vicount en son 
proper person alera a les terres et 
tenements, Etc. ct que il per le sere- 
ment de xii. loyalx homes de son bay- 
liwicke, Sc. ferru purtition enter les 
parties, et que Pun purt de mesmes 
les terres et tenemenis soyent assignes 
al plaintif ou a l’un des pluintifs, et 
un auir part aun auicr parcener, 








given upon this writ, the j 
ment shall be thus; that partit 
shal] be made betweene the 
and that the sherife inhis proper 
son shall go to the lands and te 
ments, &c. and that he by the eath 
of 12 lawfull men of his bailiwieke, 
&e. shall make partition between 
the parties, and that one part of the 
lands and tenements shall be vu re 
to the plaintif or to one of the plais-: 
tifs, and another part to another 
parcener, &e. not making mentin | 
in the judgement of the eldest sister : 


more than of the youngest. 


Littleton here speaketh, is gucd fartitio fiat inter partes frre- 


&c. nient feasant mention en le 

judgement Peigne soer pluis que 

de puisne. 

Be 71, be N° the first judgement in a writ of partition, whereof 

it. es. 73. 

Flom Bb, 3e en. be dictas de tenementis firædictie, cum fertinentiis, after which judge- 
ment. By this, &c. viz. tenements, &'c. is implyed, that a writ shall 
be awarded to the sherife, gudd assumptis tecum 12 liberie et lega- 
libue hominibus de vicinrto tuo, fier quos ret veritas mekice sciri fro- 
terti, in propria pfiersund (ud accedas ad tenementa firedicta cum 
hertinentibus, et ibidem fier eorum eacramentum, in hresentté far- 
sium (3) Aredictarum fer te hremuniendarum siinieresse voluerint, 
fradieta tenementa cum pertinentibus fier sacramentum bonorum 
et legalium hominum firæedictorum, habtto resfecta ad verum vala- 
rem carundem, in duos paries eguales fartiri et dividi, et unam 

ae fartem par tium illarum, ET. 

Oskam ea. This last &’c. in this Section is evident. 

ait liber j 

eiarvas. (4) 

© A 2 44. “Judgement,” Judicium est quasi juris dictum, socalled 

8 Ass. 35. 

a E. 3.3. 


because so long as it stands in force fro veritate acci~z-L 168. a.] 
tur (1) and cannot be contradicted. And thereupon antiquitie 
called that excellent bonke in theexchequer, Domesday, Dice judicts. 
Sicut enim districti et terribilis examinis illa noviseima sententia 
nulla tergivereatisnis arte vaie: eudi, ic. sic sententia ejusdem Bbrt 
tnfictart non fiuteet, vel impfrune declinari; ob hoc nos eundem librum 
judiciarium nominamus, &c. quôd ab eo sicut a fredicto judicio 
non licet wild ratione discedere. By Littleton it appeareth, that 
the formes of judgements, pleas, and other legall proceedings, 
doe conduce much to the right understanding of the law 
and of the reason ‘thereof; as here Littleton rightly collecteth 
upon the forme of the judgement, that the sherife shall deliver 
to them such parts as he thinkes good, and that the eldest 
coparcener shall have no election when partition is made by the 


sherife. And it is to bee observed, that there bee two judge- 
ments 
(3) [See Note 17.1 (168. a} | : 
(4) See Dislog. de Scaccar. lib. 1. cap. (1) See same explanation of judicium, 
16. which hath the same title. ant. 39. a. 


Lab. 3. Of Parceners. 


ments in a writ of partition. Of the former Liftletog speaketh in 
this place. And when partition is made by the oath of twelve men, 
and assignement and allotment thereof, and so returned by the she- 
rife, then the latter judgement is, ideo consideraium est, quid far- 
titio predicta firma et stabilis imfierfietuum teneatur, and this is 
the principall judgement. [g] And of-the other, before this be 
given, no writ of error doth lie. (2) 


“ Shireve” is a word compounded of twoSaxon words, viz. aire, 


and reve. Shire, satrafia, or comitatus, commeth of the Saxon - 


verbe skiram, t. ¢. fiartiri, for that the whole realme is parted and 
divided into shires ; and reve is firæfectus, or Arepositue; so as 
shireve is the reve of the shire, frefectus satraféee, frovincie, or 
comitatGe. And he is called frefectus, because he is the chiefe 
officer to the king*withiu the shire ; far the words of his patent be, 
cemmisimus vobis Custodiam comitatds nostri de, &%c. And he hath 
a threefold custodie, triflicem custodiam, viz. First, vite justitie ; 
for no suit begins, and no processe is served but by the sherife. 
Also he is to returne indifferent juries for the triall of mens lives, li- 
berties, lands, goods, &c. Secondly, vite legie : hee is, after long 
wuits and chargeable, to make execution, which is the life and fruit 
ofthe law. Thirdly, vite reihublice ; he is firincifialis conserva- 
tor facts, within the countie, (3) which is the life of the common 
wealth, vita retifhublica fax. 

He is called before, Sect. 234. viscount, in Latyne, vicecomes, 
f. ¢. vice comitie, that is, in stead of the earle of that countie, who 
in antient time had the regiment of the countie under the king. For 
itis said in the JGrror,* that it appeareth by the ordinance of an- 
tient kingw before the Conquest, that the earles of the counties had 
the custodie or gard of the counties, and when the earles left their 
custodies or gards, then was the custodie of counties committed to 
viscounts, who therefore (as it hath beene sayd) are called vice- 
comites. And Ockam, caf. quid centuria, ic. porro uicecomes dici- 
tur, guod vicem comitis suppleat. 

Marculfihus saith, this office is ‘judiciaria dignitas ; Lampridius, 
that it is offictum dignitatis. Fortescue saith, quod vicecomes. cet 
nobilis officiarius. And see there, and observe well his honourable 
and solemne election and creation at this day. But to confirme all 
that hath beene said touching this paint, and to conclude the same, 
among the lawes of Edward the Confessor (4) I finde it thus record- 
ed. Verum quod mode vocatur comitatus olim afud Britones tem- 
foribue Romanorum in regno isto Britannia vocabatur consulatus 
et qui mode vocaniur vicecomitees tune temporis vice-consules voca- 
Aantur ; tlle vere dicebatur uiceconsul, quiconsule absente ipstue 
vices sufiplebat in jure et in foro. (5) Herein many things are wor- 
thy of observation. First, for the antiquitie of counties. Secandly, 
that which wee called comisatwm, the Romanes more latinely called 
consulatum. Thirdly, whom the Saxons afterwards called (as hath 
beene said) shireve or earle, the Romanes called consul. Fourthly, 
that the sherife was deputy of the consull or earle : and therefore 
the Ramanes called him vicecousul, as we at this day call him 

vicecomes 


(2) [See Nôte 18.] coroner is so stiled. 
(3) See Lamb. Just. ed. of 1602. p. 12, 13. (4) [See Note 19.] 


and 2 Inst. 174. in both of which books the (5) (See Note 20.] 


Vou. IJ. -61 


Part of the Insti- 
tutes. W. 1. e. 40. 


© Mirmor cap. J. 
sect. 3 


~Ockam cap. 
Quid Centur. Ke. 


Fortescue , 
ME. 8. * 


Lambert fol. 129. 
14. 
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vicecomes. Fiftly, that the sherife in the Romanes time, and before, 
was a minister to the king’s courts of law and justice, and had then 
a court of his owne, which was the county court, then called curia 
Canar Polishew. consulatüs, as appeareth by these words, ifeiue vices eufifilebat in 
ene. jure etin foro. Sixtly, that this realme was divided into shires and 
counties, and those shires into cities, burroughes, and townes, by the 
Brittaines ; so that king {{fred’s division éf shires and countiés was 
but a renovation or more exact description of the same. (6) Lastly, 
_ the consequence that will follow upon these things being so ancient, 
(as in the time of, and before the Romanes) the studious reader will 
easily collect. And afterwards, fol. 135. amongst the lawes of the. 
same king it appeareth, that those whom the Saxons sometimes called 
(and now we call) eldermen or eorles, the Romanes called sena- 
tores, et similiter olim ahud Britones temporibue Romanorum in 
regno isto Britannia vocabantur senatores, qui fiostea temporibus 
Saxonum vocabantur aldermani, non firofter etatem, sed profiter 
eafientiam et dignitatem, chm quidem adolescentes cessent, juris- 
feriti tamen et super hoc experti. (7) 


f 


* De son Bayliwicke.” It appeareth before, that the b. 
enquest must be de vicineto of the place where the lands [168. J 
doe lie, and not generally de balivd tud. By this it appeareth, that 
the sherife is daiivue, and his county called éaiva ; and therefore it 
is good to be seen what daiivue originally signified, ‘and whereof it is 


derived. 
Blot libnep.@  Baylife (1) is a French word, and signifies an officer concerned 
Jom de in the administration of justice of a certaine pfovince ; and because 


se 

3. Be. Abs. $30.) a sherife hath an office toncernjng the administration of justice with- 

tract. 3. eap. 39. in his county or bailiwicke, therefore he called his county de#ve eua. 

Sa ee i For example, when he cannot find the defendant, &c. he returneth, 
non est inventus in balivd med, 

I have heard great question made, what the true exposition of 
this word dalivus is. In the statute of Magna Charta, cap. 28. the 
letter of that statute is, nudluse balivue de cetero fionat aliquem ad 

Brace It. 3. Les legem manifestam nec ad juramentum simfilici loguelé sud sine tes- 
Flee. S.es. cz ‘iôus fidelibue ad hoc inductis. And some have said, that deivus 
9. Cor 103: in this statute signifieth any judge ; for the law must be waged and 
made before the judge. And this statute (say they) extends to the 
courts of common pleas, king’s bench, &c. for they must bring with 
them fideles testes, &%c. and sohath beene the usage to this day. 

But [have perused a very ancient and learned reading upon this 
statute ; and the reader taketh it, that, at the common law before 
this etatute, he, that would make his law in any court of record, 
must bring with him fideles testes. And this opinion herein is war- 
Gian. li i.ca.9% ranted by Gianvi/, who wrote in the reigne of Henry the second. 

But the reader holdeth, that in the courts which were not of re- 
cord, (2) as the county court, the hundred court, the court baron, 
&c. there the defendant without any faithfull witnesses might be- 
fore this stat. have made his law, for remedy whereof this act was 
made ; and therefore (saith he) the statute extendeth to the judges 
ore Jamchb1.506) of such courts as are not of record. In 10 H. 4. it is holden 


that 
6) [See Note 21. ditional references in the margin en the 
£7} Fee Note 22. side of the word baiif relate to bailifÿe of 


manore. 
168. (2) Concerning the distinction of courts of 
6 (1) bd ant 6h dD. atthe botfm. Tile ad, record, see anf. 117. b. 


Lib. 3. 


that if a lord, that hath a franchise in a leet, doth not enquire of 
things enquirable, and punish them, the sherife shall enquire in his 
turne, ef si le vicount ne faire en son torne, le baylie le rey enquirer’ 
quant il vient, ou auterment serra inquise fier justice en eire, where 
baylie le roy is understood justice le roy. And in the Mirror* it is 
holden, that the statute doth extend to everie justice, minister of the 
king, steward, &c. and all comprehended under this word daylife. 

The chiefe magistrates in divers antient corporations are called 
baylifs, as in Ipswich, Yarmouth, Colchester, &c. And daylife in 
French is diecetes, nomarcha, in English, a bailife or governor. 
But of this thus much shall suffice. 


Qf Parceners. 


Sect. 249. 


Sect, 249, 


T dela partition que le cicount 

ad issint fait, ilferra notice as 
justices (3) south son seale et les seules 
de chescun de les 12, &c. Et issint en 
ceo case poies ocier, que V soer 
n’acera my la primer election, (4) mes 
le vicount luy assignera sa part que 
il avera, Sc. Et poit estre que le 
vicount doit assi 7 f un 
part a le plus puisne, &c. et dar- 


ND of the partition whieh the 

sherife hath so made, he shall 
give notice to the justices under his 
seale, and the seales of every of the 
42, &e. And so in this case you 
may see, that the eldest sister shal 
not have the first election, but the 
sherife shall assigne to her her part 
which shee shal have, &c. And it 
may be that the sherife will assigne 


reinement a Veigne, Ec. 


sé OUTH son scale, Ec.” 

livered by the sherife and jurors ought to bee returned into the 
court under the seale of the sherife, and the seales of the twelve 
jurors ; for the words of the judiciall writ of partition, which doth 
command the sherife to make partition, are assumpiie tecum 12, Ec. 
(so as there must be twelve) ct fartitionem inde, &c.ecir’ facias jus- 
sictariie, Oc. sub sigillo tuo, et sigillis eorum fer quorum sacramen- 
tum partitionem illam feceris, &%c. And this is the reason, wherefore 
in this case the partition, which they make upon cath ought tobe re- 
turned under their seales : and the reason ‘of that is for the more 


first one part to the youngest, &. 
and last to the eldest, &c. 
Note, the partition, made and de- it f 188. be 
. 71, &o. Fit, 
L 5. am 9. 
strengthening of the partition by the 12, and that the Lib. SAT 


[ 169. a.] sherife should not returne what partition he would. Now 
after all this, this ( Ec. ) viz. 12, &’c. doth imply, that the principall 
judgement upon the partition so returned is, ideo consideratum cet 
fer curiam quod fartitio firma ct stabilis imperhetuum teneatur. 
(1) The latter two (U'c.) are evident. (2) 


(3) In E. and M. and in Reh.there is [169.2] 
an €fc. here. 1) See ace. ant. 166,2. 
nd An De here in L. and M. and in [See Note 33-] 


Lib. 3. Cap. 1. 


T nota, que partition per agree- 
ment perenier parceners poit 
estre fait per la ley 
auxibien per pdrol sans fait, come 


per fait. 


S E. 4 0, 10. 
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Sect. 250. 


A note, that partition by 
agreement betweene parceners 
may bee made by law betweene 
them, as well by paroll without 
deed, as by deed. (3) 


enter eux, 


ERE it appeareth, that Cr] not onely lands and other things 
that may passe by livery without deed, but things also that do 
lie in grant, as rents commons, advowsons and the like, that cannot 
passe by grant without deed, whether they bee in one county or in 
severdll counties, may be parted and divided by paroll without 


' deed. [s] But a partition betweene joyntenants is not good with- 


out deed, albeit it be of lands, and that they be compellable to make 
partition by the statutes of 31 H. 8. cap. 10. and 32 H. 8. cap. 52. 
because they must pursue that act by writ de fartitione factendd ; 
and a partition betweene joyntenants without writ remaines at the 
common law, which could not be done by paroll And so it is and 
But if two tenants in 


ES CS “ for the same reason of tenants in common. 

owt Die common be, and they make partition by paroll, and execute the 
je Blin. 550. same in severalty by livery, this is good, and sufficient in law. 
site Dei, And therefore where bookes say, the joyntenants made partition 
MH. Diet withont deed, it must be intended of tenants in common and 
Dern. executed by liverie. 

Gt Leow, 105. Nota, betweene joyntenants there is a two-fold privity, viz. in 
8 Co. 42. estate and in possession : betweene tenants in common, there is pri- 
Pots 19 Viry onely in possession, and not in estate: but parceners have a 
8 Ins. 463.) 


threefold privity, viz. in estate, in person, and in possession. 


Sect. 251. 


TEM, si deux measee discendont 

a deux parceners, ct l’un meuse 
vault per un 218, Vauter foraque 108. 
per an, en cest cas partilton poit estre 
fait enter eux en tiel forme; e’estas- 
cavoir, que un purcener avera l’un 
mease, et que Pauter parcener avera 
Pauter meuse ; et celuy que avera le 
mease que est de value de 208. ct ses 
heirespayeront un annuall rent de 0.8. 
issuant hors de mesme le mease a 
Pauter parcener et a ses heires a 
touts jours, pur ceo qué chescun de 
eux auroit owelty en value. 


LS0O, if two meses deseend to 
two parceners, and the one 
mease is worth twenty shillings 
annum, and the other but ten shil- 
lings per annum, in this case parti- 
tion may bee made betweene them 
in this manner ; to wit, the one par- 
cener to have the one mease, and 
the other parcener the other mease; 
and she which hath the mease worth 
20 shillings per annum and her heires 
shal pay a yeerely rent of five shil- 
lings issuing out of the same mease 
to the other parcener and to her 
heires for ever, because each of 
them should have equality in value. 


(3) [See Note 24.] 
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Sect. 25 2, 


Sect. 252. 


E! tiel particion fait per parol est 
assets bone; et mesme L purcener, 
que avera le rent, et ses hetres, pur- 
ront distreiner de commen droit pur 
le rent en le dit mease de le value de 
20s. si le rent de 58. soit aderere en 
ascun temps, en quecunque mains que 
mesme le meuse deviendra, coment 
que ne fuit unques ascun escripture 
de ceo fuit enter eux de tiel rent. 





ER parol.” 


Nota, here [#] a rent may be granted for 

owelty of partition without (4) deed, even as a rent in case 
of a lease for yeares, for life, or a gift in taile, may bee reserved, 
without deed ; and so may a rent be assigned to a woman out 
of the land, whereof she is dowable, &c. without deed. But al- 
beit an exchange for lands in the same county may be without 
deed; yet a rent granted for egality (5) of the same exchange 


A ND such partition made by pa- 
roll is good enough; and that 
pareener, who shall have the rent, 


‘and his heires, may distrein of com- 


mon right for the rent in the sayd 
Inease worth (wenty shillings, if the 
rent of 5 shillings be behinde at any 
time, in whose hands soever the 
same measè shall come, although 
there never were any writing of this 
made betweene them for such a rent. 


(s&s. 46. 
+ As. 


cannot be without deed. And the cause of the difference is ap- 
parent; for coparceners are in by descent, and compellable to 


make partition. 


“ Le rent, te.” 


The same law is of common of estovers, or a corodie, or a com- 
[ 169. b ] mon of pasture, &c. or a way granted upon the partition | 


by the one coparcener to the other. 


All which and the 


like, albeit they lie in grant, yet upon the partition may they be 


granted without deed. 


“* Jesuant hors de mesme le mease, Sc.” [x] For if it be granted 

out of other lands, then descended to the coparceners, then there . 
must be a deed. [z] But if the rent be granted generally (out of no À eens 
land in certaine) for owelty of partition, fro residuo terre, it shall 
bee intended out of the purpartie of her that granteth it. 

[a] If there be three coparceners, and they make purtition, and [9] 
one of them grant twenty shillings fier annum out of her part to 
her two sisters and their heires for equality of partition, the grantees { 
are not joyntenants of this rent ; but the rent is in nature of co * 
parcenary, and after the death of the one grantee the moity of the 


rent shall descend to her issue: in course of coparcenary, and not 
survive to the other, for that the rent doth come in recompence of 
the land, and therefore shall ensue the nature thereot; and if the 
grant had beene made to them two of a rent of twenty shillings, 
viz. to the one ten shillings, and to the other ten shillings, yet 
shall they have the rent in course of coparcenary, and joyne in 


action for the same. 


(4) [See Note 25.]” 


If 


(5) Of equality in exchanges, see ant. +. b. 61. a. & b. 


kib. 3. Cap. 1. Of Parceners. Sett, 253, 254, 

0) 20. Am. 83. {5} If one coparcener be maried, and for owelty of partition the 

ME 8. 10. husband and wife grant a rent to the other two out of the part of 
the fem covert, this partition being equall shall charge the part of 
the fem covert for ever. 

[c] 38 & 3. [c] If two coparceners by deed indented alien both their parts 

» to another in fee, rendring to them two and their heires a rent out 

of the land, they are not joyntenants of this rent, but they shall 
have the rent in course of coparcenary ; because their right in the 
land, out of which the rent is reserved, was in coparcenary. 

d) 1 Marin “ Purront distreiner de common droit, Efc.” That is, [d] in this 

Bree ie ER case the law doth give a distresse, lest the grantee should be without 

boekes aberesidl. remedy, for the which upon the partition she hath given a valaable 


recompence in land, which descended, &c. And so in the case of 
dower abovementioned. (1) 


Sect. 253. 


N° mesme le maner est de touts 

maners de terres et tenements, Ee. 
lou tiel rent est reserve a un ou a 
divers parceners sur tiel partition, &c. 
Mes tiel rent n'est pas rent service, 
mes est rent charge de common droit 
(1) ewe et reserve pur egallie de par- 
tition (2). 


N the same manner it is of all 
manner of lands and tenements, 
&c. where such rent is reserved to 
one.or to divers parcerers upon such 
partition, &e. But such rent is not 
rent service, but a rent € of 
common right had and reserved for 
equality of partition. 


“ ERRES et tenements, c.” Here ( c.) implyeth a caution, 


viz. that they be such lands and tenements out of 
which a rent for egaltie of partition may be granted, 


[170. a] 


whereof sufficient hath beene said before. 


“ Reserve alun.” Here reservation is taken for a grant ; and if 
it be used upon the partition, doth amount in this case to a grant, 
which is worthy the observation. 


Sect. 254. 


EK nota, que nulles sont appelles 
parceners per le common ley, mes 


fen ou les heires de females, que 
veignont a terres et tenements per dis- 
cent: car si socrs purchase terres ou 
tenements, de ceo ile sont appelles 
Joyntenants, et nemy parceners. 


ND note, that none are ealled 

parceners by the common-law, 

but females or the heires of females, 

which come to lands or tenements by 

diseent: for if sisters purchase lands 

or tenements, of this they are eaHed 
joyntenants, and not parceners. 


This needs no explanation. 


(1) See ant. 54. b. 153. a. and Sheph. 
Comm. Assur. 425. 


176.8.) 
15 See ant. 155. a. note 1. 
2) In L. and M. Er. here. 
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Sect. 255. 
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particion) soyent a 
en fee taile, et le part que Pun 
est melieux en annuall value que 
rt le Pauter, coment que els 
ludes durant lour vies a de- 
Seater la partition ; uncore si le par- 
cener, que ad le meinder part en 
value, ad issue et devy, Vissue poit 
-disagreer a la partition, et enter et 
occupier en common l’auter part que 
Suit allotte a sa aunt, et issint Vauter 
poit enter et occupier en common 
Vauter part allotte a sa soer, &c. si 
come nul partition ust este fait. (1) + 


aes 


38 
qe 


Awe if two parceners of land 
in fee simple make partition be- 
tween themselves, and the part of 
the one valueth more then the part 
of the other, if they were at the time 
of the partition of full age, sc. of 21 
yeares, then the partition shall alway 
remaine, and be never defeated. But 
if the tenements (whereof they make 
partition) be to them in fee taile, 
and the part of the one is better in 
yearly value then the part of the 
other, albeit they be concluded dur- 
ing their lives to defeat the parti- 
tion; yet if the parcener, which 
hath the lesser part in value, hath 
issue and dye, the issue may di 

to the partition, and enter and oe- 
cupy in common the other part 
which was allotted to her aunt, and 
so the other may enter and occupy 
in common the other part allotted 
to her sister, &c. as if no partition 
had beene made. 


“6 ONQUES le partition touts dite demurrere, &c.” Hereby 

it appeareth, that the inequality of the value shall not im- 
peach a partition made of lands in fee simple betweene coparce- 94:62 and other 
ners of full age, (3) no more then it shall doe in case of an ex- said. 


change. (4) 


5 


“* Ille sont concludes durant lour vies.” This inequall partition 
doth so conclude the parceners themselves, as shee that hath the 
unequall part shall not avoid it during her life. 

“ Concludes.” This word is derived of con and claudo, (5) and (Post. 362. a.) 
in this sense signifieth to close or shut up her mouth that she cannot 
speake to the contrary. " 

Husband and wife tenants in speciall taile of certaine 

[170. b.] lands in fee have issue a daughter, the wife dyeth, the 

. husband by a second wife hath issue another daughter, both the 
daughters enter (where the eldest is only inheritable) and make 
partition : the eldest daughter is concluded during her life to im- 
peach the partition, or to say that the youngest is not heire, and 
yet she is a stranger to the taile, but in respect of privity in their 
persons 


11 Ass. p 3, 


See after the chap 
ter of Garr. (3) 
oer & Stad, 


(3) Ant. acc. 166. a. 
(4) Ant. 51. a. 
(5) Acc. ant. 37. a. 


70. b.] 

(1) 7 [See Note 26. € 

(2) See the case of discontinuance stated 
by lord Coke post. 373. b. 


Lib. 3. Cap. 1. 


Of Pareeners. 


Sect. 256, 257. 


persons the partition shall conclude, for a partition between meere 
strangers in that case is voyd, but the issue of the eldest shall avoid 
this partition as issue in taile. 


concladed for ever. (4) 


{g] Z. S. seised of lands in fee hath issue two daughters, Rose 
and inne, bastards eighe and mu cr fuienc, and dieth. Rese and 
Anne doe enter and make partition. (3) #une and her hesres are 


Sect. 256. 


TEM, si deux parceners de tene- 
gments en fee preignent barons, et 
ets ct lour on fond partition enter 
ux, si la part Pun est meinder on an- 
gual value que la part Vauter, du- 
rant les vies lour barons la particion 
æstoyera en sa force. Jes coment que 
ilesteyera durant les vies les barons, 
sncore apres la mort le baron, celuy 
feme, que ad la meinder part, poit 
enter en la part sa soer come est 
avantdit, et defeatera la particion. 


Se 
DUT 
ep 
eet 
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that speake of this matter. 
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« Et defcatera la particion.” 
defeated for the surplusage onely to make the partition equall, but 


LSO, if two pareeners of lands 

in fee take husbands, and they 
and their husbands make partition 
betweene them, if the part of the 
one bee lesse in value then the part 
of the other, during the lives of their 
husbands the partition shall stand 
in its force. But albeit it shall stand | 
during the lives of their husbands, | 
yet after the death of the husband, | 
that woman which hath the lesser 
part may enter inte her sisters part 
as is aforesaid, and shall defeat the | 
partition. | 


“ LS et lour barons.” Here it appeareth, that the wife must be | 
‘4 party to the partition, and so are the bookes * to bee intended 


Note, the partition shall not be 


here it appeareth that it shall bee avuyded for the whcle. But of 
this more shall be said hereafter in this chapter, ecctione 264 


(A) Vid. 2. Ra 
in vita 17. 


[4] And though the partition be unequall, yet is not the partician 


voyd, but voydable ; for if after the decease of the husband, the 
wife entereth into the uneq®all part, and agreeth thereunto, this 


shall binde, and therefore Littleton used the word 
(defiaicra,) which proveth it to bee voydable. 


[171. a] 


Sect. 257. 


M ES si le partition fait perenter 
M les barons (1) fuit tiel, que ches- 
cun part al temps d’allotment fait 
suit de egall annual value, donque 
il ne poit apres estre defeat en ticlx 


cases. a. 


(3) [See Note 27.] 
(4) [See Note 28.] 


By. if the partition made he- 
tweene the husbands were thus, 
that each part at the time of the al- 
lotment made was of equall yearely 
value, then it cannot afterwards be 
defeated in such cases. | 

: © PERENTES 


(171. a] 
(1) Instead of lee barons it is eux inh 
and M. and ‘Roh. 


Lib. 3. 
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Sect. 258. 


“ DERENTER leg barons.” This is mistaken, for the originall 
is farenter eux, that is, betweene the barons and fems, and 
not as it is here betweene the barons, therefore this errer would be 


hereafter reformed. 


“Al temps del allotment.” Hereby it appeareth, that if the parts 


at the time of the partition bee of equall yearely value, neither the 
wives nor their heyres shall ever avoyd the same; and the reason 
hereof is, for that the husbands and wives were compellable by law 


(Post. 179.) 


to make partition, and that which they are compellable to doe in 
this case by law, they may doe by agreement without processe 


of (2) law. 


If the annuall value of the land be equall at the time. 


of the partition, and after become unequall by any matter subse- 
quent, as by surrounding, ill husbandry, or such like, yet the par-, 


tition remaines good, 


Judicis officium est, ut rea ita femfora rerum, 
Querere ; quæsito tempore tutus cris. 


But if the partition be made by force of the king’s writ, and 
judgement thereof given, it shall binde the fem-coverts for ever, 
albeit the parts be not of equall annuall value; because it is made 
by the sherife by the oath of twelve men by authority of law; and 


the judgement is, that partition shall remaine firme and stable for 


EN. B. 


« eye (a] F. N. B 
ever, as hath beene said. [a] But a partition in the chancery where ae ss 269,201, 


one coparcener is of full age, and sueth livery, and one other is 
within age and hath an unequall part allotted to her, this shall not 


9 H.6.6 
21 EB. 3, 31s 


binde her at full age; for in a writ directed to the escheator to 
make partition, there is a salvo jure, and there is no judgement 
upon such a partition. But if such a partition be equall, it shall 
binde, so that a part of the land holden in cafite bee allotted to 
every of the coparceners, for to that end there is an expresse firovise 


in the writ. (6] And this partition may be avoided either by acire 


fac’ inthe chancery, or by a writ de fartitione factendé at. the. S1E.821. 


common law at her fall age. (3) 


Sect. 258. 


TEM, si deux parceners sont, et 

le puisne esteant diens Vage de 24 
ans, et particion est fait enter eux, 
issint que la purpartie que est allot al 
puisne est de meindre value que la pur- 
partie Vauter, en cest case le puisne, 
durant le temps de son nonage, et 
auxy quaunt el vient a pleine age, 
scil. de 21 ans, poit enter en la pur- 
partie a sa goer allot, et defeatera lu 
partition. Mes bien soy gard tiel 
parcener quant el vient a sa plein 
age, que ch ne preigne a son use de- 
mest touts les profits des terres ou 
tenwrents 

OR LEE A] 


Van. L 


LSO, if two coparceners be, 
and the yongest being within 

the age of twenty-one yeares, parti- 
tion is made betweene them, so as 
the part which is allotted to the 
youngest is of lesse value than the 
part of the other, in this case the 
youngest, during the time of her 
nonage, and also when shee 
commeth to full age, scil. of 21 
yeares, may enter into the part 
allotted to her sister, and shall de- 
feat the partition. But let such 
parcener take heed when she comes’ 
an ta 


qs. a es an 
(G) A. Fh Ni BGR H 
62 
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Lib. 3. Cap. 1. 


tenements que a luy furent allots ; car 
donques cl soy agreeu a le partition a 
tiel age, en quel case la partition 
estoyera et demurra en sa force. Mes 
peraventure les profits de la moitie el 
poit.prender, relinquisant les profils 


Of Parceners. 


Sect. 259. 


to her full age, that she taketh not 
to her owne use all the profits of the 
lands or tenements which were allot- 
ted unto her; for then shee agrees 
to the partition at such age, in 
which ease the partition shall stand 


de l'auter moilie a su soer. (1) and remaine in its force. But 
peradventure she may take the profits of the moitie, leaving the 
profits of the other moitie to her sister. 


€ 
d 
G 


S before in the case of the fem-covert, [c] so it is m the case 
of the enfant ; for if the partition be equall at the time of the 


Gas Du © 

A a 
pe 
FF 


OH. « 5. allotment, it shall binde him for ever, because he is compéllable by 

1. Ass. 16. law to make partition, and he shall not have his age in a 
(Ro Abe hartitione faciendä ; (2) and though the partition be un- L171. b.] 
238. 17% 


equal, and the infant hath the lesser part, yet is not the partition 
void but voidable by his entry ; for if he take the whole profits of 
the uncquall part, after his full age, the partition is made good for 
ever. And therefore Littleron here giveth him a caveat, that in 
that case he take not the whole profits of his unequal part, neither 
shall an unequall partition in the chancery binde an infant, as ap- 
peareth before. (3) But a partition made by the king’s writ de 
fartitione faciendä by the sherife by the oath of twelve men, and 
judgement thereupon given, shall binde the infant, though his part 
be unequall, causé gud sufirà. 


Sect. 259. 


T'est ascacoir, que quant il est 

dit, que males ou females sont de 
pleine age, ceo serra entendue d'age 
de 21 ans; car si devant tiel age ascun 
fait ou feoffement, grant, release, 
confirmation, obligation, ou auter 
scripture, soit fait per ascun de eux, 
Gc. ou si ascun deins tiel age soit 
baylife ou receiver a ascun home, &c. 
tout serce pur nient, et poil estre 
avoyde. Auxy home devant le dit 
age ne serra my jure en un enquest, 
&e. (1) t 


or chattells (6). 


1) In L. and M. and Roh. an &e. here. 
2) [See Note 30.] 
. (3) See the case of partition of an advowson 
between coparceners, where one is within age, 
in FP. N. B. 56. D. nes 

(4) Sée auf ST. 6. note 2. ind 52. à hote 2. 


ND it is to be understeod, that 

when it is said, that males or 
females be of full age, this shall be 
intended of the age of 24 yeares; 
for if before such age any deed or 
feoffemont, grant, release, confirma- 
tion, obligation, or other writing, 
bee made by any of them, &e. or 
if any within such age bee baylife 
or receiver to any man &c. all serve 
for nothing, and may be avoyded. 
Also a man before the sayd shall 
not be sworne in an enquest, de. 


HE law hath provided for the safety of a man’s or woman’s 
estate, that * before their age of twentie one yeares they can- 
not binde themselves by any deed, (¢) or alien any land (5), goods, 


6é Age 
To the references there add 3. P. Wim. 298. 


(5) [See Note 31. 
(6) [See Note 32. 


(1)+N6 &e. in L, and M. nor Roh. 


Lib. 3. Of ‘Parceners. 


‘ Age de 21 ans.” Before this age a man or woman is called 
an enfant. 


“ Fait,” Factum, Anglicè a deed, and signifieth in the common _ 


law, an instrument consisting of three things, viz. writing, sealing, 
and delivery, comprehending a bargaine or contract between party 
and party, man or woman. It is called of the civilians Æferarum 
obligatio. 


[172 “ Feoffment.’ Of this word sufficient hath bin sayd 
° a. ] before in the first chapter of the first booke. 


“ Grant,” Concessio, is in the common law a conveyance of a 
thing that lies in grant and not in livery, which cannot passe without 
deed; as advowsons, services, rents, commons, reversions, and such 
like. Of this also sufficient likewise hath beene said in the first chap- 
ter of the first booke. 


‘ Release, confirmation, &'c.” Of these shall bee spoken hereafter 
in their proper places and chapters. 


6 Obligation,” is a word of his owne nature of a large extent ; 
but it is commonly taken in the common law, for a bond containing 
a penalty, with condition for payment of money or to do or suffer some 
act or thing, &c. and a bill is most commonly taken for a single bond 
without condition. 


“Ou auter scripture soit fait fer ascun de eux, ic.” Here by this. 
fe. is implied some exceptions out of this generality, [d] as an 
. infant may bind himselfe to pay for his necessary meat, drinke, 
apparel, necessary physicke, and such other necessaries, and likewise 
for his good teaching or instruction, whereby he may profit himsvife 
afterwards: but if he bind himselfe in an obligation or other writ- 
ing with a penalty (2) for the payment of any of these, that obli- 
gation shall not bind him. [e] Also other things of necessity shall 
bind [him], as a presentation to a benefice, (3) for otherwise the 
laps shall incurre against him. Also if an infant be an executor 
upon payment of any debt due to the testator, hee may make an 
acquittance ; but in that case a release without payment is voyd (4): 
and generally whatsoever an infant is bound to-do by law, the same 
shall bind him, albeit he doth it without suit of law. (5) But of this 
common learning this little tast shall suffice. 


“ Baylife ou receiver al ascun home, &'c.” By this We. many 
things are implied, as by that baylife is understood a servant that 
hath administration and charge of lands goods and chattels to make 
the best benefit for the owner against whom an action of account 
doth lie for the profits which he hath raised or made or might by 

his 


(2) [See Note 33. ] 
(3) See acc. ant. 89. a. and note 1. there: 


(4) Acc: post. 264. b. self to serve. 


| Sect. 259. 


Brit. fo. 65, 68. 
& 101. 


Flet. 1b 8. en 14. . 
{Perk sect. 1364) 


[d] 18 Bas. 
27 HL 6.3 


1. Sad. 41.969. 446.) 


(5) See F. N. B. 168. d. and the notes b. Se. 
in the 4to. edition as to 1nfant’s binding 


e 
a 





Lib. 3. (Can. 1. Of Parceners. Sect. 259. 


ahs ibd 46 = his industry or care havc reasonably raised or made, his reasonable 


3 E.3. 10. charges and expences deducted. [/] But one under the age of 
(Cron Jere, LT twenty one yeares shall not be charged in any such account ; 
rs 18 eS (6) because, by intendment of law, before his full age hee hath 
sconnt isi. not skill and ability to raise or make any such improvement and 
21 Er. 3. 8. profit. 

30 H. 4 14. . . . . 

3H. 4.13. regist. An account against a receiver is, when one receiveth money to 


30, Nes ass” the use of another to render an account ; but upon his account he 

fg]<oB.s.31. shall not be allowed his expences and charges. [g'] And therefore 

6. 27. a man cannot charge a baylife as a receiver ; because then the bay- 
Ge ar, Us. life should lose his expences and charges. 

&. 1.Re. Rep. 87.) In an account against a receiver, the plaintife must declare by 

whose hands the defendant received the money, which he shall not 

fh) Se. 3.1 doe in the case of a baylife. [4] But in some case in an action of 


wes. account against one as recefttor denariorum, he shall have allow- 
10H. 7.1 ma, ance of his expences and charges, and also shall account for the 
Bric f.@. FktaL profit he received (7) or might reasonably receive; and this was 
rhe ‘oft provided by law in favour of merchants, and for advancement of 
trat. 17, 18, 10. trade and trafficke. 


Pa, dt. de As if two joynt merchants occupy their stocke goods and mer- 
Cro. Jam. 410.) chandizes in common to their common profit, one of them naming 
himselfe a merchant shall have an account against the other naming 
him a merchant, and shall charge him as receptor denariorum ifisius 
B. ex gudcungue caused & contractu ad communem utilitatem thao- 
rum À. B.frovenien’ sicut fer legem mercatoriam rattonabiliter 


, monstrare fioterit. 

fc} 45 E. 8. 18. (*) If there be two joyntenants or tenants in common of lands, 
39 ES. a. and the one make the other his baylife of his moity, he shall have an 
¥.N. B. 118. action of account against him as bailife: and so are the bookes to be 


(Pest. 186. 200. b-) intended, that speake of an action of account in that case. (8) 
So as there be but three kinds of writs of account, viz. against 
one as gardian, whereof Litt/eton hath spoken before in the Chapter 
of Socage ; the second against one as baylife; and the third as re- 


uses ES ceiver ; ashereitappeareth. [£]Fora man shall not bee charged 
abidem 34. in an account as surveyor, controller, apprentice, reve, or heyward. 
SEX. And to maintaine an action of account, there must be, either a pri- 
We. B. 119.0, vity (9) in deed by the consent of the partic, for [/] against a dis- 
er B. 119. o. seisor or other wrongdoer no account doth lie ; or a privity in law 
than") ex frovisione legis made by the law, as against a gardian, &c. whereof 
account 99. sufficient hath been spoken in the Chapter of Socage. (10) 
t. Com. 548. 
@ H. 4. 12. “ Ne serra jure en un enjuest, rc.” By this &c. is im- 
+ im re. ke. plied a maxime in law, [mm] qudd minor jurare non protest. [172. b.] 
ce. WB. us) For example [] an infant cannot make his law of non sum- 
Ss + "mona; [o] and therefore the default shall not grieve him; for seeing 
oe the meane to excuse the default is taken away by law, the default it 
ME 63 selfe 
re Dyer 
206, 105. 
(6) See acc. ant. 88. b. in charging persons as accountants the earl of 
(7) See Dy. 31. b. Devonshire’s case 11, Co. 89. x. 
(8) (See Note 34.] (18) Ant. 96. b. 


19; See as to this and the king’s prerogative 


Lib‘ 5. 


selfe shall not prejudice him. But yet this rule hath an exception, 
that [#] an infant, when he is of the age of 12 yeares, shall take the 
oath of allegeance to the king (1): and this was, as Æracton saith, 
secundum leges sancti Edwardi ; but indeed such was the law in the 


Of Parceners. 


Sect. 260. 


time of king Arthur. (2) [g] Aninfant cannot upon his oath make fl. 19 Fist 


his law in an action of debt. 


law. 


{r] And the husband and wife of full 
age, for the debt of the wife before the coverture, shall make their 


lib. 1. cap. 27, 
fai H. 4. 
1H. 7. 25, 
15 E. 4 24. 


ape 205.) 
r] 4 E. 3. 10. 


SE « %. 
15 EB. 4. 3. 21 H. 8. 3S. (Post. 2305. a. Cro. Eliz. 161.) 


Sect. 260. 


TEM, si terres ou tenements 

soyent dones a un home en le 
taile, quel ad tant des terres en fee 
simple, et ad issue deux files et derie, 
et ses deux files font partition enter 
eux, issint que la terre en fee simple 
est allot a la file puisne en allowance 
des terres et (3) tenements tailes al- 
lottes a la file eigne, si, apres l'iel par- 
tition fait, lu puisne file alienust sa 
terre en fee simple a un auter en fee, 
et ad issue fits ou file et derie, l’iasue 
goit bien entrer en les tenements tuiles 
. et eux tener et occupier en purpartie 
ovesque son aunt. Et ceo est pur 
deux causes. Un est, pur ceo que 
Vissue ne poit acer ascun remedie de 
la terre alien per sa mere, pur ceo 
que la terre fuit a luy en fee simple ; 
et pur tant que il est un de les heires 
en taile, et Wad my ascun recompence 
de ceo que a luy affiert de les tene- 
ment tailes, il est reason, que el cit sa 
purparty de les tenements tailes, el 
nosmement quant tiel partition ne fuit 
ascun discontinuance (1) t. 

Mes le contrary est tenus M. 10 
H. 6. scil. que le heire ne poit enter 
sur le parcener que ad la terre taile, 
mes est mis a formedon. 


LSO, if lands or tenements be 
given to a man in taile, who 
hath as much land in fee simple, and 
hath issue two daughters and die, 
and his two daughters make parti- 
tion betweene them, so as the land 
in fee-simple is allotted to the 
younger daughter in allowance for 
the lands and tenements in taile al- 
lotted tothe elder daughter, if, after 
such partition made, the yonger 
daughter alicneth her land in fee 
simple to another in fee, & hath 
issue a son or duughter and dies, the 
issue may enter into the lands in 
taile and hold and occupy them in 
purparty with her aunt. And this 
is for two causes. Oneis, for that 
the issue can have no remedie ‘or 
the land sold by the mother, be- 
cause the land was to her in fce 
simple ; and in as much as she is one 
of the heires in taile, & hath no re- 
compence of that which belongeth 
to her of the lands in taile, it is rea- 
son that she hath her portion of the 
lands tuiled, and namely when such 
partition doth not make any dis- 
continuance. 
But the contrary is holden M. 10 


H. 6. scil. that the heire may not enter upon the parcener who 


hath the intailed land, but is put to a formedon. 


ey [See Note 35.] 

(2) See notes 3. and 4. of fol. 68. b. 

. (3) In Land M. instead ef terres & it 
£3 aires. 


«6 LA 


(1) ¢ In L. and M. Roh. and the two 
Cambridge MSS. these words are added, 
de le tailie, ei come sera dit en apres en le 
chapitre de discontinuance. What follows 
in this Section is not in L. and M. Hoh 
nor the MSS. 


Lib. 3. Cap. L Of Parceners, Sect. 260. 
A terre en fee simple eat allot a la file puiene.” It is first to 
4 be observed upon this whole case, that the fee simple land is 
(4 Ce. 151. à) allotted to the yongest daughter, and the land entailed to the eldest. 
This partition frimd facie is good ; (4) and herelu the partition 
(Am. EL 2.) differeth from the exchange, where in the exchange the estates 
must be equal 
But yet this partition by matter subsequent may become void- 
able (as Létt/eton here puts the case). The eldest coparcener hath 
by the partition and the matter subsequent barred herself of her 
right in the fee simple lands, insomuch as when the yongest sister 
alic: eth the fee simple lands and dieth, and her issue entreth into 
halfe the iands entailed, yet shall not the eldest enter into halfe of 
the lunds in fee simple upon the alienee : for by the alienation, the 
privitie of the state is destroyed. 


“ Le fiuisne file alien la terre en fee simple, cr.” The same law 
(Post. 174. by) it is, if the youngest daughter had made a gift in tayle, for 

the reversicn expectant upon an estate tayle is of no ac- [173. a.] 
count in law (2), for that it may bee cut off by the tenant in tayle. 
Otherwise it is of an estate for life or yeares. If in this case the 
youngest daughter alien part of the land in fee simple, and dieth, | 
so as a full recompence for the land entailed descends not toher 
issue, she may waive the taking of any profits thereof andenter into | 
the lund entailed ; for the issue in taile shall never be barred without | 
a full recompence, though there be a warranty (3) in deed or in law 
descended. If on the other side the eldest coparcener alien the land | 
entayled and dyeth, her issue shall have a formedon alone (4) for the | 
whole land entailed ; for so long as the partition continueth in 
force (5), she is only enheritable to the whole land entailed. 


“ Et n’ad my ascun recompence.” This is intended, as it ap- | 
peareth, ot a full recompence. 


See more of thie im “ Tiel partition ne fait ascun discontinuance. And the reason 
Disconthroanee, thereof is, for that it passeth not by livery of seisin, but the parti- 
Secuone. tion is in truth lesse then a grant, for that it maketh no degree, but 


each coparcener is in by descent from the common ancestor. 


“Mes le contrary cst tenue, (Sc. This is no part of Littleton, 
and is ccntrary to law, as appeareth by Litfieton himselfe ; and 
besides, the case intended is not truly vouched, for it is not in 


90H. 6. 14. 10 H. 6. but in 20 IL. 6. and yet there is but the opinion of Vewfon, 
obiter, by the way. Vide J. tit. part 1. 
| 
(4) [See Note 36.] the authorities collected in 1. Vin. Abr. 161 
pl. 2. to which add 2. Atk. 206. and post | 
[173.9] 174. b. 
(2) For the effect of this doctrine about (3) [See Note 37.] 
reversions on estates taile, and with what (4) [See Note 38.] 


qualification it should be understood, see (5) post. 176, b. ard Sect. 274, 


Of Parocnérs. 


Sect, 261. 


Sect. 261. 


N auter cause est, pur ceo que tt 
J serra rette la folly del eigne soer, 
que el voit suffer ou agree a tiel par- 
fition, ou el puissoit aver si el voile la 
moitie de la terre en fee simple et son 
moitie des terres en le taile pur sa 
purparty, et issint estre sure sans 
dammage. 


“TM auter cause, tc.” 


NOTHER reason is, for that 

it shall be accounted the folly 
of the eldest sister, that she would 
suffer or agree to such a partition, 
where she might if shee would have 
had the moity of the land in fee 
simple and a moity of lands entailed 
for her part, and so to be sure with- 
out losse. 


This is another reason to prove, that by 


the partition the eldest daughter hath concluded her selfe, as 


is aforesaid, 


«6 Son moitie des terres en Le taile”’ For if a writ of partition had 
beene brought, the eldest should not have been compelled to take 

. the whole estate in tayle, for the prejudice that might after ensue, 
but might have challenged the one moity of the lands in taile, and 
another moity of the lands in fee simple, and this she might doe ex 


pfrovisione legis. 


But when she will not submit her to the policie 


and provision of the law, but betake herselfe to her owne poiicy 
and provision, there the law will not ayde her, as here by Littleton 


it manifestly appeareth. And so it is in the other case. : (*) As if 
a man be seised of three mannors of equal value in fee, and taketh 
wife, and chargeth one of thie mannors with a rent charge, and 
dyeth, she may by the provision of the law take a third part of all 
the mannors and hold them discharged ; but if she will accept the 


entire mannor charged, it is holden that she shall hold it charged, 
A partition of lands intailed betweene parceners, if it be 
[173. b.] equall at the time of the partition, shall bind the issues in , 
taile for ever (1), albeit the one doe alien her part. 

But here it may be demanded, that seeing Létéleten saith, that it 
shall be taken to be the folly of the eldest parcener, &c. what if so 
be the eldest did not know of the estate tayle either in respect of the 
antiquity thereof, or for want of having of the evidence, or for any 
other cause, what folly can be imputed toher? 

The answer is, that it is presumed in law, that every one is 
conusant of her right and title to her owne land ; and on the cther 
side it should be arrected (2) great folly in her to bee ignorant of 


her owne title. 
hold. 


(1) Acc. ant. 166.0. 2. Vern. 233. 


And therefore the reason of Listl.ton doth firmly 


(2) [See Note $9.] ‘ 


Lib. 3. Cap. 1. Of Parceners. Sect. 262, 


Sect. 


UXY, si home soit seisie en fee 

d’un carve de terre per just title, 
et disseisist un enfant deins'age d'un 
auter carte, et ad issue deux files, et 
morust scisi d’ambideux carves, l’en- 
fant adonque esteant deins age, et les 
files entront et font partition, issint 
que l’un carve est allotte al purparty 
l'un, come per case al puisne en al- 
lowance danter carve que est allotte 
a le purparty de Pauter, si puis l’en- 
fant enter en le carve dont il fuit 
disseisist sur la possession le parcener 
que ad mesme le carte, donques mesme 
le parcener poit entrer en Vauter carve 
que sa soer ad, et tencr en parcenary 
ovesque luy. Mes si le puisne aliena 
mesme la carve a un auter en fee 
simple decant Ventrie Venfant, et puis 
Venfant enter sur le possession l’alie- 
nee, donque el ne poit enter en Pauter 
carve ; pur ceo que per son alienation 
el ad luy tout ouslerment dismisse 
@aver ascun part de les tenemcnis 
come parcener. Jes m le puisne de- 
vant Pentrie Venfant fait de ceo un 
leuse pur terme dans, ou pur terme 
de vie, ou en fee tayle savant la re- 
version a luy, et puis l'enfant enter, 
la peratenture auterment est ; pur 
ceo que el ne soy dismisse de tout cco 
que fuit enluy, mes ad reserve a luy 

reversion et le fee, &c. 


262. 


LSO, if a man bee seised in fee 

of a carve of land by just title, 
and hee disseise an infant within age 
of another earve, and hath issue two 
daughters, and dyeth seised of both 
carves, the infant being then within 
age, and the daughters enter and 
make partition, so as the one earve 
is allotted for the part of the one, 
as per case to the youngest in allow- 
ance of the other carve which is 
allotted to the purpartie of the 
other, if afterward the infant enter 
into the carve whereof hee was dis- 
seised upon the possession of the 
parcener which hath the same carve, 
then the same parcener may enter 
into the other carve which her sister 
hath, and hold in parcenary with 
her. But if the yongest alien the 
same carve to another in fee before 
the entry of the infant, and after the 
infant enter upon the possession of 
the alienee, then she cannot enter 
into the other earve; because by 
her alienation shee hath altogether 
disinissed her self to have any parte 
ofthe tenements as parcener. But 
if the youngest before the entry of 
the infant make a lease of this for 
terme of yeares, or for terme of life, 
orin fee tayle saving the reversion 
to her, and after the infant enter, 


there peradventure otherwise it is ; because she hath not dismissed 
her selfe of all which was in her, but hath reserved to her the rever- 


sion and the fee, &c. 


EFORE (3) it appeareth that when the privity of the estate 
is destroyed by the feoffment of one coparcener, that upon 
eviction of a moity by force of an entayle against the other she shalt 


not enter upon the alienee. 


But in this case that Letticeton here 


putteth, when the privity of the state remaineth, and the part of 


” Heron. the ‘one is evicted, (*) she shall enter and hold in copartenary with 
uf neds her other coparcener ; and so it is in the case of an exchange. By 
ease. reason of the &%c. in the end of this Section there may two ques- 


tions be justly demanded. 


What if the whole estate in part of the purparty of one parcener 
be evicted by a title paramont; whether is the whole partition 


aveyged, 


(Y Ant. 172. b. 


© Lib. 3. 


avoyded, for that Littleton here putteth the case that the whole pur- 
partie of the one is defeated ? 

The second question is, whether if but part of the state of one 
coparcener be evictcd, as an estate in taile, or for life, leaving a 
reversion in the coparcener, whcther that shall avoid the partition 
in the whole ? 

Tothe first it is answered, that if the whole estate in part of the 
purparty bee evicted, that shall avoyd the partition in the whole, bee 
it of a mannor, that is entire, or of acres of ground, or the like, 
that bee severall ; [n] for the partition in that case implyeth for 
this purpose both a warrantie and a condition in law (4), and either 
| of them is entire, and giveth an entry in this case into the whole. 
me And so hath it beene lately resolved [0] both in the case 
[1 14. a. ] of exchange and of the partition. 

To the second, if any estate of freehold be evicted frrm the co- 
parcener in all or part of her purparty, it shall be avoyded in the 
whole. (1) As if 4. bee seised in fee of one acre of land in pos- 
session, and of the reversion of another expectant upon an estate for 
life, and hee disseise the lessce for life who makes continuall clayme; 
A. dyeth seiscd of both acres, and hath issue two daughters ; parti- 
tion is made, so as the one acre is allotted to the one, and the other 
acre to the other; the lessees enter ; the partition is avoided for the 
whole, and so likewise hath [ 7/7] it becne lately resolved. 

{g] Yet there is a diversity betweene the warranty, and the con- 
dition which the law createth upon the partition. Where one co- 
parcener taketh benefit of the condition in law, (2) she defeateth the 
partition in the whole. But when shee voucheth by force of the 
warranty in law for part, the partition shall not bee defeated in the 
whole, but shee shall recoyer recompence for that part. And there- 
in alsothere is another Rrersity betweene a recovery in value by 
force of the warranty upon the exchange and upon the partition. 
For upon the exchange he shall recover a full r€compence for all 
that he loseth. But upon the partition she shall recover but the 
moity, or halfe of that which is lost, to the end that the losse may 
be equall. (3) 

Many other diversities there be between exchanges and parti- 
tions ; for there are more and greater privities in case of partitions 
in persons bloud and estates, than there is in exchanges ; all which 
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Sect. 262. 


(n] 13 E. 4930 
42 Ass. 23. 


Le] Bastard’e 
case lib. 4. fl. 
121. 


(p] Bastard’s 
case, ubi supra. 
tit. Youcher 249. 


18 E. 2. tit. 
Aid 171. 

19 H. 6. 26. 
(Ant. 50. b) 


were too tedious to rehearse in this place, seeing so much as hath . 


beene said herein is sufficient for the explanation of the cases of par- 
tition which Littleton hath put. 


““ Donques el ne poet enter en l'auter carve, &c.” By this is also 
approved that which hath beene often said before, that when the 
whole privity betweehe coparceners is destroyed, there ceaseth any 
recompence to be expected either upon the condition in law or 
warranty in law by force of the partition. 


« Per 


(4) That is, a condition to give re-entry (2) That is, dy entry. 


and a warranty to vouch and have recom- (3) Sce acc. the case of dower post. 384 b. 


pence. See pust. 384. a. See also the provision in favour of the lord 
for the third part not devisable by the statute 
[174. a.] of wills 34 and 35 H. 8. c. 5. f. 11. 


(1) [See Note 40.] 
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(°] 2 A. 6. 16. 
ta wad. 9. b. 
neel’s case.) 


(Ant. 173% a.) 


(4) See 31H. 8. c. L. s. 3. 4H.7.5.a. 
and Plowd. Mansel’s case 7. a. & b. 


(174. b.] 


(1) Acc. post. 390. a. 


Of Parceners. Sect. 262. 


“« Per son alienation el ad luy tout ousterment dismisee d'aver as- 
cun part de lee tenements come prarcener.”” Hereupon it falloweth, 
that if one parcener maketh a feoffment in fee, and after her feaffee is 
impleaded and voucheth the feoffor, [r] she may have aid of her 
coparcener toderaigne a warranty paramount, (4) but never to re- 
cover fro rafé against her by force of the warranty in law upon the 
partition ; for Lrtéleton here saith, that by her alienation she hath 
dismissed her selfe to have any part of the land as parcener, and 
without question as parcener she must recover fro rata, upon the 
warranty in law, against the other parcener. 

And yet in some casc the feoffee of one coparcener shall have aid 
of the other parceners to deraigne the warranty paramount. And 
therefore [a | ifthere be two coparceners, and they make partition, 
and the one of them enfeoffes her sonne and heire apparent and 
dieth, the sonne is impleaded, albeit he be in by the feoffment of 
his mother, yet shall he pray in ayd of the other co -_,_, 
parcener to have the warranty paramount ; and the rea- C1 (4. b.] 
son [4] of the granting of this aid is, for that the warranty betwcene 
the mother and the sonne is by law annulled, (1) and therefore the 
law giveth the sonne albeit he be in by feoffment, to pray in ayd of 
the other parcener, to deraigne the warranty paramount; wherein 
is to bee observed the great equity of the common law in this case ; 


Ipnea etenim leges cufiunt ut jure regantur. 


[*'] But if a man be seised of lands in fee, and hath issue two 
daughters, and make a gift in taile to one of them, and dye seised 
of the reversion in fee which descends to both sisters, and the donee 
or her issue is impleaded, she shall not pray in ayd of the other co- 
parcener, either to recover fro ratd, or to deraigne the warranty 
paramount ; for that the other sister is a stranger to the state taile, 
whereof the eldest was sole tenant, and never particion was or could 
be thereof i.ade. (2) 


“Mea si le fuisne devant l'entrie l'enfant fait de ceo un lease, &5c. 
ou en fee taile savant le reversion a luy, &c.” This (upon that 
which hath beene said) (3) needeth no explanation. Only this is to 
be observed, that, albeit it is in the power of tenant in taile to cut 
offthe reversion, yet if the infant enter before it be cut off, the 
law hath such consideration of this reversion, that she that loseth 
it shall enter into her sister’s part, and hold with her in copar- 
cenary, for that the privity betweene them was not wholly 
destroyed. (4) 


given in frankmarriage. See also 2 H. 6 
16 


(3) Ant. 173. a. and note 2. there. 
(4) See ant. 103. a. & b. 


(2) See post. 177. b. contra as to land 


Lib. 5. 


Sect. 263. 


TEM, si soient trois ou quater 

parceners, &c. que font partition 
enter eux, si le part d’un parcener soit 
defeat per tiel loyul entrie, el poit 
enter et occupier les auters terres 
ovesque touts les uuters parceners, et 
eux compeller de faire novel partition 
de les auters terres enter eux, &c. 


‘Of Parceners. 


Sect. 263, 264. 
(F. N. B. 162. ¢.) 


LSO, if there be three or foure 

coparceners, &e. which make 
partition betweene them, if the part 
of the one parcener be defeated by 
such lawfull entrie, she may enter 
and oceupie the other lands with all 
the other parceners, and compell 
them to make new partition be- 
tweene them of the other lands, &c. 


‘6 NTER eux, tc.” This &c. implieth, that so it is betweene 
the surviving parceners and the heires of the other, or be- 
tweene the heires of parceners, all being dead. 


Sect. 264. 


TEM, si sont deux parceners, et 

Vun prent baron, et le buron et sa 
eme ont issue enter eux, et la feme 
. devy, et le baron soy tient eyns en le 
moity come tenant per le curtesie, en 
ceo cas le parcener que suroesquist ef 
le tenant per le curtesie bien poient 
faire partition enter eux, &c. Et si 
le tenant per le curtesie ne voit agreer 
al purtition d’estre fuit, donques le 
parcener que survesquest poit aver 
envers le tenant per le curtesie briefe 
de partitione faciends, &e. ef luy 
compeller de fuire partition. Mes si 
le tenant per le curtesie voile aver 
partition enter eux d’estre fuit, et le 
parcener que survesquist ne voit ceo 
aver, donque le tenant per le curtesie 
wavera ascun remedy pur aver par- 
tition, &c. Car il ne poit aver briefe 
de partitione faciend., pur ceo que il 
n’est purcener. Car tiel briefe gist 
pur parceners tantsolement. Et issint 
poyes veyer, que briefe de partitione 
facienda gist envers tenant per le 
curtesie, ef uncore il mesne ne poit 
aver tiel briefe. 


LSO, if there bee two parce- 

ners and the one taketh hus- 
band, and the husband and wife 
have issue betweene them, and his 
wife dieth, and the husband keepes 
himselfe in as tenant by the curtesie, 
in this case the parcener which sur- 
viveth, and the tenant by the curtesie 
may well make partition between 
them, &c. And if the tenant by the 
curtesie will not agree to make par- 
tition, then the parcener which sur- 
viveth may have against the tenant 
by the curtesie a writ de partilione 
Jucienda, &e. and compel him to 
make partition. But if the tenant 
by the curtesie would have parti- 
tion to be made between them, and 
the parcener which surviveth will 
not have this, then the tenant by 
the curtesie cannot have any remedy 
to have partition, &e. For hee can- 
not have a writ of partitione fu- 
ciendz, because he is no parcener. 
For such a writ lyeth for parceners 
only. And so you may see, that a writ 
of partitione facienda lyeth against 


tenant by the curtesie, and yet he himselfe cannot have the like writ. 
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N. B. 197. 
Flow. 306. b.) 
Der 2 Mie 08. 


9.4. B. a. 


[2] Brooke tic. 
pérétion 41. 


against 
(5) Ace. pest. 175. b. See allo fo 192 Post. 192. 2. 
s. and Bro. Joinder in action 49. (2) See ace. Dy. 98. b. 
(3) See ant. 164. b. 
(4) Bee in FP. N. BH. 62. S. the formé 


{i75. a.) 


(1) Ace. ant. 176}. But it is ne 


Cap. 1. 


Of Parceners. 


e E baron eoy tient eins eome tenant fer le curtesic.”” This is no 

severance of the state in coparcenary, [4] for the other co- 
parcener and the tenant by the curtesie shall be joyntly impleaded ; 
for he doth continue the state of coparcenary, as the other parcener 
did. (5) 


“ Vers le tenant per le curtesie bricfe de partitione fa- 
ctendd, &'c.” 
the tenant by the curtesie be an estranger in blood, yet the (c]} writ 
de fartitione faciendé clearly lies against the tenant by the curtesie, 
because he continueth the estate of coparcenary. 

If two coparceners be, and one doth alien in fee, they are tenants 
in common, and severall writs of frecife must be brought against 
them ; (1) and yet the parcener shal have a writ of partition against 
the alienee at the common law, which is a far stronger case then the 
case put of tenant by the curtesie. | 


* Tiel briefe gist fur farceners tantsolement.” Hereby it ap- 
peareth, that neither the tenant by the curtesie, nor (much lesse) the 
alienee of a coparcener shall have a writ of fiartitione faciendd at 
the common law ; (2) for Litéleton saith here, that such a writ lyeth 
onely for parceners, [*] but it may be brought by a parcener against 
strangers, as it appeareth before. But a nupier obit and a ration- 


* abili parte (3) doe lye onely betweene two coparceners on both 


sides. 

If three coparceners be, and the eldest doth purchase the part of 
the youngest, the eldest, having one part by descent and the other 
by purchase, shall have a writ of partition at the common law 
against the other middle sister, rf sic de sirnilibus. And soit is im a 
Jar stronger case, if there be three coparceners, and the eldest taketh 
husband, and the husband purchase the part of the youngest, the hus- 
band for his part is a stranger and no parcener, and yet he and his 
wife shall have a writ of partition against the middle sister at the 
common law, because he is seised of one part in the right of his wife 
who is a parcener. (4) 


“ Pur ever portition, 7c.” Hebe by this te. is included all 
ethers that be strangers in blood, Whether they come to their 
estates by purchase or by actin law. Since Littderon wrote, by the 
statutes [d] ane joyntenant or tenant in common may have a writ 
ef partition against the other; and therefore at this day the alienee 
of one parcener may have a writ of partition against the other par- 
cener, because they are tenants in common: and the like had beene 
attempted in former parliaments (*], but prevailed net untill these 
latter statutes. | 

[e] The tenant by the curiesie shall have a writ of partition upon 
the statute of 32 H. 8. ca. 32. for albeit he is neither join- 


tenant nor tenant in common, for that a frrecifie lyeth [175. b.] ! 


the writ in sucha case. 


Seyerance, if the alienation be only fer life. ° 


Sect. 264, 


Here by the &c. is implyed, that albeit that [175. a. | 


ny  —— 





Lib. 5. Of Parceners. 


against the parcener and tenant by the curtesie, as hath been said, 
yet he is in equall mischiefe as another teuant for life. 

(#1 If there be three coparceners and a stranget purchase the 
part of one of them, he and one other of the coparceners shall not 
joyne in a writ of partition, neither by the common law, nor by 
force of the statute ; for the words of the preamble of the statute be 
(and none of them by the law doth or may know their severall 
arte, ic. and cannot by the lawe of this realme make partition 
thereaf, without other of their mutuall assents, &c.) Now in this 
case the one of the plaintifes, viz. the parcener, may have a writ 
of partition at the common law, and the other parcener being a par- 
chaser may have it by the statute ; and therefore they shall not 
joyne in one writ. 


(1) 8. C. is also in Dy. 260. b. 


Sect. 264. 


ne 


Lib. 5. Cap. 2. 


Cuap. 2. 


RCENERS per le custome 
sont, lou home seisie en fee simple, 
ou en fee taile, de terres ou tencmenis 
que sont de tenure appel gavelkind 
deins le county de Kent, et ad issue 
divers fits et devie, tielx terres ou 
tenements discenderont a touts les fits 
per le custome, et ovelment enherile- 
ront et ferront partition enter eux 
per le custome, sicome females fer- 
ront, et bricfe de partitione facienda 
gist en ceo cas, sicome enter females. 
Mes il covient en la declaration de 
faire mention de le custome. A 
tiel custome est en auters lieux d’ En- 
gleterre. Et auzxi tiel custome est en 
North Gales, &c. (2) 


"eb 


Of Parceners by Custome. 


Parceners by Custome. 


Sect. 265. 


Sect. 265. 


ARCENERS by the custome 

ure, where a man seised in fee 
simple, or in fee tayle, of lands or 
tenements which are of the tenure 
called gavelkind within the eountie 
of Kent, and hath issue divers 
sonnes and die, such lands or tene- 
ments shall descend to all the sons 


‘by the custome, and they shall 


equally inherit and make partition 
by the custome, as females shall do, 
and a writ of partition lieth in this 
ease as between females. But it 
behooveth in the declaration to 
make mention ofthe custome. Also 
such custome is in other places of 
England, and also such custome is 
in North Wales, (3) &e. 


ES tl covient en le declaration de faire mention de la cus- 
tome.” Well said Lirtleton, [ g} that he in his declara- 


versus finem. 
1 Sid. 138. 
t. Plac. 105.) 
{A} Berochescire. 
Mercford. 


Q Lamb. verb. 
cishmen. Silk 


(2) In L. and M. and the two MSS. it is 
en Northumberland et North Wales, &e. 
(3) be Note 24 


(4) 
(5) 


See Note 42. 
See Note 43. ] 


tion must make mention of the custome, as to say, that the land is 
of the custome of gavelkinde ; but hee shall not prescribe in it. 
And sois it of Burgh English. And these two vary in that point 
from other customes ; for the law, when they are generally al- 
ledged, taketh knowledge of these two. (4) 

In [4] Domesday it is thus said, duo fratres tenw runt in ha 
ragio (5) quisque habuit aulam suam, ct fiotucrint tre quo voluerint. 

“ Auxy tiel custome est en auters lieux Angleterre” Of this 
sufficient hath beene said before. (6) 


North Gales,” Wales, TVallia. It commeth [ri] of the Saxon 
word wealth, which sigmfieth feregrinus, or extcrue; for the 
Saxcns so called them, because in troth they were strangers tothem, 
being the remaine of the old and ancient Britons, a wise and warlike 
nation inhabiting in the west part of England. These men have 
kept their proper language for above these thousand yeares past ; and 
they to this day call us Englishmen Sazsons‘(that is) Saxons. And 
the like custome, as our author here saith, was in North Wales, was 
also in Ireland ; for there the lands also (which is one marke of the 
ancient Brittons) were of the nature of gavelkinde : but where by 

their 


of partible descents. 


(6) Ant. 14. a. and 140. a. See also book 
1. chap. 7. of Robinson on Gavelkind, where 
the seader will see a most learned disserta- 
tion on the origin, antiquity and universality 





Lib. 3. Of Parceners by Custome. Sect 266. 
their Brehon law the bastards inherited with their legiti- Vide Sect. 212. 
[176. a. J mate sons, as to the bastards that custome was abolish- 
ed. (1) And agreeing with Lérrleton in this point, see an old statute.* ? Stat Wolliz, 
Aliter usitatum estin Wallid quam in Anglid, quoad successionem ; 
hereditatis, ed quéd hereditas partibilis est inter hercdes masculos, 
et à tempore cujue non extitit memoria fartibilis extitit, diminus 
rex non vult, gucd consuctud. illa abrogetur, sed quod hereditates 
remancant partibiles inter consimiles heredes sicut fiert consuevit, 
et fiat partitio illius sicut fieri consuevit. (2) 
‘“ Parceners fier le custome dc.” Well sayd Littleton, “by 
the custome,” for sons are parceners in respect of the custome of the 
fee or inheritance, and not in respect of their persons, as daughters 
and sisters, &c. be. [4] Et sunt harticifies quasi fartem capientes, {4 Bract. li. 5. 
tc. ratione ifsius rei que partibilis est, et non ratione fiersonarum, cap. 7h Brit 
lib. 5. cap. 9. 


que non sunt quasi unus heres et unum corfius, sed diverst heredes, 
ubt tenementum fartibile est inter flures coheredes fretentra, qui 
descendunt de eodem stifitte et semper solent dividi ab antiquo. 


Sect. 266. 


TEM, il y ad autre particion quel 
I est Wauter nature et d'auter 
forme que ascuns des partitions 

avaunt dits sont. Sicome home seisie 
de certain terres en fee simple ad issue 
deux files, et Veigne est mary, et le 
piere dona parcel de ses terres a le 
baron ove sa file en frankmariage, 
et morust seisie de le remnant, le quel 
remnant est de pluis greinder value 
per an que sont les terres dones en 
Jrankmariage. 


A’? there is another partition 
which is of another nature and 
of another forme then any of the 
partitions aforesaid be. As ifa man 
seised of certaine lands in fee simple 
hath issue two daughters, and the 
eldest is maried, and the father 
giveth part of his lands to the hus- 
band with his daughter in franke- 
mariage, and dyeth seised of the 
remnant, the which remnant is of a 
greater yearely value than the lands 
given in frankmariage. 


“ ONA parcel de ses terres ale baron ove sa file en frank- 


mariage.” 


Here it appeareth, that a gift in frankemarriage may be made 


after mariage, as hath beene sayd in the chapter of Fee Tayle. (3) 


“ Le quel remnant est de filuis greinder value fer an, &'c.” 
Admit that the lands given in frankmariage are of greater value 
than the lands descended in fee simple, shall the other sister have 
any remedy against the donees ? It is plaine she shall not ; because 
it is lawfull for a man to dispose of his own lands at his will and 
pleasure. 


(1) [See Note 44.} 
(2) See ant. 175. b. note 4. 
(3) See ant. 21. b. See also acc. as to 


B. 151. L. 


dower ex assenau patris after mariage F. N. 


Lib. 3. Cap. 2. 


Sect. 


N° cel case, le baron, ne le feme, 
4 avera riens pur lour purpartie de 
le dit remnant, sinon que ils voilent 
mitter lour terres dones en frank- 
mariage en hotchpot ovesque le rem- 
nant de la terre ovcesque sa soer. Et 
si issint ils ne voilent fayre, donques 
le puisne poet tener et occupier meme 
le remnunde, et prendra a luy les 
yfits tantsolement. Et il semble, 
que cest parol (hotchpot) est en En- 
glish a pudding ; car en tiel pudding 
n’est communement mise un chose 
tantsolement, mes un chose ovesque 
autres choses ensemble. Et pur ceo 
il covient en tiel case de mitter les 
terres doncs en frankmariage oves- 
que les auters terres en hotchpot, si 
le baron et sa feme voilent aver ascun 
part en les auters terres. 


Of Parceners by Custome. 


Sect. 267, 


267. 


N this ease, neither the husband, 


nor wife, shall have any thing | 


for their purpartie of the said rem- 
nant, unless they will put their lands 
given in frankmariage in hotch pot, 
with the remnant of the land with 
her sister. And if they will not doe 
so, then the youngest may held and 
oecupie the same remnant, and take 
the profits enely te her selfe. “And 
it seemeth, that this word ( hofchpot ) 
is in English a pudding ; for in this 
pudding is not commonly put one 
thing alone, but one thing with 
other things together. And there- 
fore it behooveth in this case to put 
the lands given in frankemari 
with the other lands in hofchpot, if 
the husband and wife will have any 
part in the other lands. 


ss N' cel case, le baron, ne le feme, avera riens pur lour pur- 


ns H. 3. 


N 9? 
ve $00. MEL prartte, We. 


(@] This gift in frankmariage shall primed 


nuper obiit 15. ad- /acte be intended a sufficient advancement ; and therefore the rem- 


judge 4 E. 3. 49. 


nant shall descend tothe ether coparcener, onely with this provision 
in law ‘acitè annexed, that if the donees will put the Jand -. ,, 

into Aotchfot, then she shall out of the remnant make up [1 16. b.] 
her part equall But the donees must doe the first act, and in the 
meane time the whole fee simple land descends to the other. 
this is warranted here by Littleton, viz. that the donees shall have 


And 


nothing for the purpartie of the remnant, unlesse they will put their 
lands given in frankemariage in hofchfot so as the donees must doe 
the first act; and more expresly after in this Chapter, (1) where 
he directly saith, that the other sister shall enter into the remnant, 
and them to occupy to her owne use, unlesse the husband and wife 
‘ will put the lands given in frankmariage into hofchfot. And here- 
with agrecth Fleta, (2) who saith, c&m dicat tenens exciniendo, 
guéd non tenetur fetenti resfondere, quia A. frarticinem habet, &c. 
rehlicari hoterit à fetente quod predict’ A. tenet quandam partem in 
maritagium de communi hereditate, nec vult illud in partem ponere. 
And here are three things (that I may speake once for all) to be 
observed. First, that in this speciall case where there be two 
daughters, one of them onely shall inherit the lands in fee simple. 
Secondly, that in this case there lieth no writ of partition: because 


‘ non tenent ineimul et firo indiviso. 


Thirdly, if the parcener, to 


whom the land in fee simple descended, will not put the lands in 
hotchfot, then mag the donees enter into the fee simple lands, and 
hold them in coparcenarie with her. 


(1) See Sect. 268. 


(2) See also acc. F. N. B. 197. 0. 
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And it seemeth by our old bookes, [#] that by the ancient law [AJ Ghavil Hb, 7 
there was a kind of resemblance hereof concerning goods. Si autem fibe 2, fol. 60. 
host debita deducta, et fost deductionem expfenearum que necesea- Fleta, lle 2 
rig eruni, id totum, guod tunc sufierfuerit, dividatur in tree partes ; : 
guérum une fare relinguatur puerta (3) ai fueros habuerit defunc- TND 232. 
tus, secunda uxori si auperstes fuerit, ct de tertid farte habeat NES 
testator liberam disfionendi facultatem. Si autem liberog non ha- 6.81 As 14 
bent, tunc medietas defuncto, et cha medïetasuxori: si autem sine LA 17 bl 
uxore deccescris iberis existentibue, tunc medietas defuncto, cf 1%. Detnew 
alia medietas bberis tribuatur: si autem stneuxore et Rberie, tanc te rathdnsh. 

id totum defuncto remanebit, And by the law before the Conquest M7 hosmrum 6: 
it® was thus provided, sive gris incurid ave morte refrentind fucrit ‘Lamb, £110. 68. 
énicatatue mortuus, dominus tamep nullgm rerum suarum partem FEB} - 
(preter cam gua jure debetur herioti nomine ) sibi assumito, verim 

eae judicio suo uxoré liberis et cognetione firozimis juste pra euo 

euigue jure dietribuito. 

But it appeareth by the Register [1] and many of our bookes, [J] Regut 148. 
that there must be a custome alledged in some county, &c. (5) to 
inable the wife or children (5)f to the writ de retionabilé farte bo- TE 
noram ; (6)and so hath it beene resolved in parliament. [m] But (F.NB. 122. L) 
such children, as be reasonably advanced by the father, in his life {. 3 
time with any part of his goods, shall have no further partofhis 2% 
goods ; for the words of. the writ be, nec im vité fatris promos 

fuerant. (7) 

Note, the custom of London is, that ifthe father advance any of 
his children with any part of his goads, that shall bar them to de- 
mand any further part, unlesse the father upder his hand or in his 
last will do expresse and declare, that it was but in part of advance 
ment, (8) and then that child so partly advanced shall put his part 
in hotchfot with the executors and widow, (9) and have a full third 
part of the whole, accounting that which was formerly given unto 
him as part thereof. And this fs that in effect, which the civilians 
‘call collatio Sencrum. (10) 


« Er à gemble que cert fraro? ( hotchpet ) cat en EngBsh 
[177 a. ] a pudding, &%.”  Zirilerou both here and in other places 
searcheth for the signification of words, in all arts ; à thing most 
necessary ; for ienoratis terminig ignoratur ef are. Vide for Ety- 
mologies, Sect. 95. 119. 135. 154, 164. 204, 254, Üc. Vide Brit. cap. 72. 
Hutepot or sotsfiot is an old Saxon word, and signifieth so much EN RS 
as Littleton here speaks. And the French use Aotchfot for a cam- 10E-5.55. 
. mixion of divers things together. It signifieth here metaphorically ¥.n.B. ses. 
in partem fositio. In English we use to say hodgepodge, in Latine Resist, $0. Siete 


farrago or miscellanéum. © Me DE 4 
Theresidue of this Section nèedeth mo explication. eenim thecaute™ 
. | N . 
(3) [Sée Note 45.1 (8) [See Note 56. 
(4) The chapter of Feta is here réfewed (9) FS8ee Note 51. 
40 erroneously. It should be cap. 57. (10) See Note 52. 
§) {See Note 46. 


{5){[See Note 47. (177. a] 
| e Note es (1) This reference to Bieta is wropg. f 
(7) [See Note 49. | should be lib. 5. cap. 9. p. M4. 
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Lib. 3. Cap. 2. 


Sect. 


E T cest terme (hotchpot) w’est fors- 
que un terme similitudinarie, et 


est a tant a dire, c’estascavoir, de mit- 
ter les terres en frankmarriage et les 
auters terres en fee simple ensemble ; 
et ceo est a ticl entent de conuster le 
value de touts les terres, seil. de lea 
terres dones en frankmarriage, ct de 
le remnant que ne fueront dones, ct 
donques partition serra fait en le 
Sorme queensuist. Sicome, mittomus 
que home soit scisie de 80 acres de 
terre en fee simple, chescun acre de 
value de 12d. per an. et que il ad 
issue deux , et Pune est eovert de 
baron, et le pier dona 10 acres de les 
30 acres a le baron ere sa file en 
Jrankmarriage, et morust scisie de le 
reronant, donques Vauter soer entra 
en le remnant, scil. en les 20 acres, 
ef eux occupiera a son use demesne, 
si non que le baron ct sa feme voile 
antter les 10 acres dones en franke- 
qarriage ore les 20 acres en hotchpot, 
c’estascatoir, ensemble; et 

quant le value de chescun acre est 
conus, c’estascacotr, que chescun acre 
vault per an, ct est assesse ou enter 
eux agree, que chescun acre vault 
per an 12d. donques le partition 
serre fait en tiel forme, c’estascavoir, 
le baron ct sa feme aceront oustre les 
40 acres dones a eux en frankmar- 
viage 5 acres en seceraltie de les 20 
acres, th Pauter soer avera le rem- 
mant, scil. 46 acres de les 20 aeres 
pur sa gurpartic, issint que ac- 
comptant tes 10 acres que le baron 
& sa feme ount per le done en 
Srankmarriage, et les auters 5 acres 
de les 20 acres, le baron et sa feme 
ont autant en annual value que 
Panter seer ad. ‘ 


Of Parcehers by Custome. 


268. 


ND this tearme (hotchpof) is 

butatearme similitudinary,and 
is as much to say, as to put the lands 
in frankmariage and the other lands 
in fee simple together; and this is 
for this intent, to know the value 
of all the lands, scil. of the Iands 
given in frankmarriage, and of the 
remnant which were not given, and 
then partition shall be nade in form 
following. As, put the case that a 
man be seised of 30 acres of land in 
fee simple, every acre of the value 
of 12 penee by the yeare, and that 
he hath issue two daughters, and 
the one is covert baron, and the fa- 
ther gives ten acres of the 30 aeres 
to the husband with his daughter 
in frankmarriage, and dyeth seised 
of the remnant, then the other sister 
shall enter inte the remnant, viz. 
into the 20 acres, and shall oecupic 
them to her owne use, unlesse the 
husband and his wife will put the 
40 acres given in frankmariage with 
the 20 acres in hotchpot, that is to 
say, together; and then when the 
value of everie acre is knowne, to 
wit; what every acre valueth by the 
year, and it is assessed or be- 
tween them, that every acre is werth 
by the yeare 1% pence, then the 


partition shall be made in ow 
this manner, viz. the hus- (177. b.] 


band and wife shall have besides 
the 10 acres given to them in frank- 
mariage 5 acres in severaltie of the 
20 acres, and the ether sister shall 
have the remnant, scil. 15 acres of 
the 20 acres for her purpartie, se as 
accounting the 10 acres which the 
Baron and fem have by the gift in 
frankmariage, and the ether 5 acres 


of the 20 acres, the husband and wife have as 
. auch in yearly value as the other sister. 


Beret: Ie % ND herewith in expresse tearmes agreeth Bracton, Britton, 
fol. 428. Brit 2 and Fleta, and all the bookes abovesaid and many others. 
into 


Spread uw. Audit is worthy the observation [n}, that after this put 
4k. nr 4 


4 
Ron. [1510 E3087, 19, Aside 4 Ee3. 40. 


hutchpet 


que 
( 





Bib. 3. 


QF Parcerers by Gusteme, 


hotchpot, and partition made, the lands given in frankmariage are 
become as the other lands which descended from the common an- 


cestor, and of these lands if she be impleaded [0] she shall have aide 
of the other parcener as if the same lands had descended. (1) So 


[o] 29. Ass. 23 | 
(Ant. 169. b) 


the coparcener that hath a rent granted to her for owelty of par- 
tition, as is aforesaid, hath the rent, as if it had descended to h:r 


-frem the common ancestor. 


° Sect, 269, 


E: issint touts foits sur tiel parti- 
tion les terres en frank- 


“marriage demurgent a les donees et a 


‘lour heires solonque le forme de le 
done: car si l’auter parcener averoit 
riens de ceo que est done en frank- 
marriage, de ceo ensueroit enconte- 
nience est chose encounter reason, que 
La ley ne voit suffer. Et la cause, 
pur que les terres 8 en frankmar- 
riage serront mis en hotchpot, est ceo. 
Quant home done terres ou tenements 
en fr *iage ove sa file, ou ove 
auter cos, il est entendus per la ley, 
tiel done fait per tiel . parol 
Srankmarriage) est un avancement, 
et pur avancement de sa file, ou de 
son auier cosin, et nosmement quant 

. le donor et ses heyres n’ave- 
L178. 2.1] ont ascun rent ne service 
de eux, sinon que soit fealty, tanque 
le quart degree soit passe, &e. Et 
pur tied cause la ley est, que el avera 
riens de les auters terres ou tenements 
discendue a Vauter parcener, Sc. 
sinon que el voile mitter les terres 
dones en frankmariage en hotchpot, 
come est dit. Et si el ne voille mitter 
les terres dones en frankmariage en 
hotchpot, donque el n’avera riens del 
remnant, pur ceo que serra entendu 
per la ley, que el est sufficientment 
avance, a que avancement el soy agree 
et luy tierit content. 


f4) See-ent. 174.b. conf as to-giftin 
tdi ta aflaughtet not being in - 


(Hb. 10.) (Ant 43.8. 


ND so alwaies upon such par- 

tition the lands given in frank- 
marriage remaine to the donees and 
to their heires according to the 
forme of the gift: for if the other 
parcener should have any of that 
which is given in frankmarriage, of 
this would ensue an inconvenience 
and a thing against reason, which 
the law will not suffer. And the 
reason, why the lands given in 
frankmariage shal bee put in hotch- 
pot, is this. When a man giveth 
ands or tenements in frankmariage 
with his daughter, or with his other 
cousin, it is intended by the law, that 
such gift made by this word (frank- 
mariage) is an advancement, and 
for advancement of his daughter, 
or of his cousin, and namely when 
the donor and his heires shall have 
no rent nor service of them, but 
fealtie, untill the fourth degree be 
past (4). And for this cause the law 
is, that she shall have nothing of 
the other lands or tenements de- 
scended to the other pareener, &c. 
untesse shee will put the lands given 
in frankmariage in hotchpot, as is 
said. And if she will not put the 
lands given in frankmariage in : 
hotchpot, then she shall have no- 
thing of the remnant, because it 
shall be intended by the law, that 
shee is sufficiently advanced, to 
which advancement shee agreeth 
and holds her selfe content. 


178. 
t (1) of ant. 21 b. 


«#2 
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Sect. 279, 271. 


E cev'ensuervit euconvenience et chose encounter reasan, 
que le leyne voet suffer.” 


Regule. Quod est inconvesiens auf contra rationem wot frermiseum est 
Co} Vide Scot. i its lege. Hereby it appeareth, as it hath beene often noted, fo] that 
488. 732. an argument ab énconvenienti aut eb eo quod est contra rationem is 

} 40. As.s7, forcible in law. (f} Vthil enim quod eet inconveniens, est Hcitum. 
ote a | 


“Tangue le quart degree soit fiasec, Sc.” Here by tc. is implyed 
how the degrees shall be accounted, whereof sufficient hath beene 


said before. 


Sect. 270. 


ESME la ley est perenter les 

heires de les donces en frank- 
mariage èt les auters paveeners, &e. 
si les donees en frankmariuge deciont 
devant leur auncester, on devant tiel 
partition, &c. quant a smitter en 
hotchpol, &r, 


HE same law is between the 

heirs of the donees in frank- 
mariage, and the other pareeners, 
&c. if the donees in frankmariage 
die before their ancestor, or before 
such partition, &e. as to put im 
hotchpot, &e. 


B* these three &’c. in this Section is implied, that if either the 
donees dye before the ancestor, or survive the ancestor and die 


before such a partition, or if the donees and all the parceners die 
before such partition upon the putting into hotchpot, their issues 
shall have the same benefit to put the lands into hotchpot ; for that 


benefit is heritable, and descendible to the igsnes. 


Sent 271. 


T nola, que donses en frank- 
E mariage fueront per la eommon 
ley decant le statute de Westminster 
second, et tout temps puis ad este use 


. ND note, that in frank. 
À ri were by the common 
aw before the statute of Westm. 
second, and have been alwaies since 


et continue, &c. used and continued, &e. 
“ ONTINUE, ec” By this &c. is to be understood, that 
before the statute it was a fee simple, and since the 178. b 
statute a fee taile. So as it is true, that [9] the gifts doe [ ° | 
continue (as our author here saith) but not the estates; for the : 
estate is changed, as at large appeareth in the Chapter of Estates in 
Taile. And albcit our author here saith, that such gifts have beene 
alwaies since used and continued, yet now they be almost growne 
out of use, and serve now principally for moute cases and questions 
in taw €irat thereupon were wont to rise. 


' 


(2 H.¢ 31. 
St re 
(nul, a) 


Lib. 3. 


Of Parceners by Custome. 


Sect. 272, 27 & 


Sect. 272. 


TEM, tiel mitter en hotchpot, te. 
est, lou les auters terres ou tene- 
ments que ne fueront dones en frunk- 
mariage descendont de les donors en 
Srankmariage tantsolement ; car si 
les terres deacenderont a les files per 
le pier le donor, ou per le mere le 
donor, ou per le frere le donor ou 
autcr ancestor, et nemy per le donor, 
oc. la auterment est; car en tiel cas 
el, a quel tiel done en frankmariage 
est fait, acera sa part, sicome nul tiel 
done en frankmariage ust este fait, 
pur ceo que el ne fuit avance per 
eux, irc. eins per un auter, &e. 


LSO, such putting in hotch- 
pot, &e. is, where the other 
lands or tenements which were not 
given in frankmariage deseend from 
the donors in frankmariage only ; 
for ifthe lands shall descend to the 
daughters by the father of the do- 
nor, or by the mother of the donor, 
or by the brother of the donor or 
other ancestor, and not by the do- 
nor, &c. there it is otherwise ; for 
in such case shee, to whom such. 
ift in frankmariage is made, shal 
have her part, as if no gift in frank-' 
mariage had beene made, because 
that she was not advanced by them, 
&c. but by another, &e. 


HE lands given in frankmariage and the lands in fee simple 
must move from one and the same ancestor, for the lands given 


in frankmariage are in respect of the advancement accounted in 
law, as hath beene said (1), as if the same had descended from the. 
same ancestor who died seised of the fee simple lands, and there is 
no reason to barre the donee of her full part of the fee simple lands 
that descended from another ancestor from whom shee had no such 


advancement, 


“ NMemy fier le doner, Ür.” Here ec. implyeth no more but that 


donor that made the gift of frankmariage. 


this Section need no explanation. 


The other two &c. in 


Sect. 273. : 


TEM, si home seisie de 30 acres 

de terre chescun acre de evel an- 
nual value, ciant issue deux files come 
est avantdit, et dona 15 acres de 
ceo ale baron ove sa file en 

[179. 2.] Srankmarriage, et “rest 
stisie de les auters 15 acres, en cest 
euse Vauter soer avera les 15 acres 
issint discendus a lay sole, et le baron 
et sa feme ne mitteront én tiel cas les 
45 acres a eux dones en frank- 
aurriase er hotehpot; pur ceo que 


ep tenements dones en frankmarriage - 


-sont deauxy grad ef de bone an- 
nual 


1} Ant. 


LS80, if a man be seised of 30 
acres of land everie acre of 
equall annuall value, and have issue 
two daughters as aforesaid, and 
giveth 15 acres hereof to the hus- 
band with his daughter in frank- 
marriage, and dies seised of the other 
15 acres, in this case the other sister 
shall have the 15 aercs so descended 
toher alone, and the husband and 
wife shall not in this case put the 
45 acres given to them in frank- 
mariage into hotchpet ; because the 
tenements given in riage 
are 


Lib. 3. Cap. 2. 


nual value comes les auters terres 
discendus, Ce. Car si les terres dones 
en fronkmurrioge sont de tant egal 
annual valuc que le remnant sont, ou 
de pluis value, en vaine et a nul en- 
tentent ticlx tenements dunesen frank- 
marriage serront mis en notch pot, Sc. 
pur ceo que el ne poit riens aver de 
Les auters terres discendus, Ec. car st 
cl averoit ascun parcel de les tene- 
ments discendus, donques el avera 
pluis de annual vulue que sa soer, &c. 
que la ley ne coil, &c. Et sicome est 
parle en les cases avantdits de deur 

les ou de deux parcenerg ; en mesme 


“le maner est en semblable cus, lou 


sont plusore soers ou plusors parce- 
ners, 80 eceo que le case et le 
matter est, Cc. 
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Seat, 274. 


are of as t and good yearly 
value as the other lands descended, 


&e. For if the lands given in frank- 
mariage bee of equall or of more 
yearcly value then the remnant, im 
vaine and to no purpose shall such 
tenements given in frankmari 
bee put in hotchpot, &c. for that 
she cannot have any of the other 
lands descended, &e. for if shee 
should have any parcell of the lands 
descended, then she shall have more 
in yearly value then her sister, &e. 
which the law will not, &c. And as 
itis spoken in the cases aforesaid of 
two daughters or of two pareeners ; 
in the same manner it is in the like 
casc, where there are more sisters or 
more parceners, according as the 
case and matter is, &e. 


Y this Section and the Ec. herein some have gathered, that 
the value of the lands shall be accounted as they were at the 


time of the gift in frankmariage. 


But it is clear, that the value 


{Ant 32. a. 
a7l. @) 


Vi. - 


shall bee accounted as it was at the time of the partition; for if 
the donor purchase more land after the gift, or if the land given 
in frankmariage be by the act of wod decayed in value, or if 
the remnant of the lands in fee simple be improved after the gift, 
or à converso, the law shall adjudge of the value as it was at the 
time of the partition, (unlesse it bee by the proper act or default of 
the parties) as hath beene said before in the former Chapter. And 
some have collected upon this Section, that the reversion in fee of 
the lands given in frankmariage shall only descend to the donee ; 
for otherwise the other sister shalhave more benefit then the donee, 
which should bee against the reason of our author. 


“ In vaine et a nul entent,&%c.” For it isa maxime in law, fex 


Regula. 
Bect. 194. 578. 
lib. 5. fo. 89. 


(Ant. 173. be) 


T est ascatoir, que terres ou !e- 

_4 nements dones en frankinariuge 

ne serra mise en hotchpot, J orsyjite ou 

terres discendont en fce simpic ; cur 

de terre discendus en fee taile parli- 

tion serru fait, sicome nul tiei done 
‘en fraukmariage ust este fait. 


Sect. 274. 


non firecifiit inu:ilia, quie inutilie labor stultue. 


[179. b.] 


ND it is to be unilerstood, that 
lands or tencments given im 
frankmariage shall not bee put in 
hotchpot, but where lands descend 
in fee simple ; for of lands descended 
in fee taile partition shall be made, 
as if no such gift in frankemariage 

had beene €. 
FOR 





Lib. 5. 


OR of lands intailed the donee in fraukmarriage shall have as 


Of Parceners by Custome. 


Sect. 275, 2761 


much part as the other coparcener, because, over and besides | 
the land given in frankmariage, the issue in taile claimeth fer 
formam doni, and both of the parceners must equally inherit by 
force of the gift, e¢ voluntae donatoris, Sc. observetur. 


Sect. 275. 


TEM, nuls terres serra mise en 

hotchpot ove auters, sinon terres 
que fueront done en frankmariage 
tantsolement : car si ascun feme ad 
ascuns auters terres ou tenements 


ascun auter done en le tayle, el ne. 


unques mittera tiel terre issini done 
en. hotehpot, mes el acera sa pur- 
partie de le remnant discendus, &c. 
scilicet, a tant que Vauter parcener 
avera de le mesme remnant. 


. LSO, no lands shall bee pat in 

hotchpot with other lands, but 
lands given in frankmariage only : 
for if a woman have any other lands 
or tenements by any other gift in 
taile, she shal never put such lands 
s0 given in hotchpot, but she shal 
have her purparty of the remnant 
descended, &e. (videlicet) as much 
as the other parcener shall have of 
the same remnant. 


OR if the ancestor infeoffeth one of his daughters of part of his 13 E. a as 


land, or purchase lands to him and her, and their heires, or 
giveth to her part of his lands in taile speciall or generall, she not- 


withstanding this shall have a full part in the remnant of the lands 
in fee simple ; for the benefit of putting, &c. into 4o:cAfto: is onely 
appropriated toa gift in frankmariage, (guia maritagium cadit in 


fiartem ) which shall be (as is aforesaid) accounted as parcel of her 


advancement. 


Braet. I. 2 [o. 77. 


oe 


Sect. 276. 


TEM, un auter partition poet 
estre fait enter parceners, que vu- 
viast de les partitions avantdits. Si- 
come y sont trois parceners, el le 
puisne coct aver partition, ef les 
auters deux ne coillont, mes voilent 
tener en parcenarie ceo que a eux 
affiert sans partition, en 

£180. a.} ceste case, si un part soit 
alot en severalty al puisne soer, 30- 
lonque ceo que el doit aver, donques l:e 
auters poient tener le remnant en 
parcenaric, ct occupier en common 
sans partition, si els voilent, et tiel 
rtition est assets bone. Et siapres 
eigne ou le mulnes parcener voile 
fayre partition inter eux de ceo que 
Ms teignont, ils poicnt ceo bien faire 
quuni 


1,80, another partition may 

be made betweene parcencrs, 
which varieth from the partitions 
aforesaid. As if there beethree par- 
ceners, aud the youngest will have 
partition, and the other two will not, 
but wHi hold in parcenarie that. 


which to them belongeth, without ? 


partition, in this case, if one part be 
allotted in severalty to the young- 
est sister, according te that which 
shee ought to have, then the others 
may hold the remnant in parce- 
narie, and occupy in common with-. 
eut partition, if they will, and such 
partition is- geod enough. And if 
afterwards the eldest or middle pur- 
cener will make partition betweene 

them 


Lib. 3. Cap. 2. 


quant a eux pleist. Jiles lou partition 
serra fait per force de briefe de par- 
titione faciend., la auterment est ; 
car la covient, que chescun 


avera sa part en severaltic, ec. 


Pluis serra dit des parceners en le 
As il de Joyntenants, et auxy en 
le Chapter de Tenants in Common. 


ds. 
a 


f 
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them of that which they hold, they 
may well do this when they please. 
But where partition shall be made 
by force of a writ of partitione fa- 
ciendé, there it is otherwise ; for 
there it behoveth, that every parce- 
ner have her part in severaltie, &e. 
More shall be said of 
in the Chapter of Joyntepants, and 
also in the Chapter of Tenants is 
Common. 


ERE it is to be observed, that this partition is good by con- 


sent, for comecnats tollit errorem ; but if it be by the king’s 
writ, then everie parcener must have his part. And here you may 


i 


see that modus ef comucntio vincunt legem. 


“ En ecveraltie, ic.” Here by this &fc. is implied another kind 
of severaltie than our author hath mentioned: and that is, that 
the one parcener shall have the land in severaltie from the feast of 
Easter untill the gule of August, (that is, the first of August) and 
the other in severaltie from thence untill the feast of Easter, or the 
like, ef sic altcrnée vicibus to them and their heires és AcrAeteum, 
whereof sufficient hath beene spoken before. (1) 


(1) Ant. 4. a. and 167. a 


Lib. 3, 


Car. 3. 


HOINTENANTS sont, sicome 
home seisie de certaines terres ou 
tenements, &c. et enfeoffe deux, trois, 
quater, ou plusore, à acer et tener a 
eux pur term de lour vies, ou pur terme 
d’auter vie, per force de quel feoffment 
ou lease ils sont seisics,. ticls sont 
joyntenants.. 


OF Jeyntenants: 


Of Joyntenants. 


Sect 277: 


_ Sect. 277. 


Je nd. are, as if a 
man bee seised of certaine lands 
or tenements, &c. and infeoffeth 
two, three, foure, or more, to have 
and to hold to them for term of 
their lives, or for terme of another s 
life, by force of which feoffement 
or lease they are seised, these are 


joyntenants. — 


HIS agreeth not with the original, (2) for it should bee, 
Joyntenante sont, sicame home seisie de certaine terres ou £e- 
nements isc. et ent enfeoffe deux, ou trois, ou guater, ou filusors, a 
aver et tener a eux et a lour heires, du lessa a eux fur terme de lour 
vies,ou fur terme d'auter vie, fier force de quel feoffement ou leaar, 
c. The error may easily bee perceived by that which is in print, 
F180. b ] viz. “by force of which feoffment or lease,” &c. ergo there 

* “J must be feoffinent and lease spoken of before. 

There be also joyntenants by other conveyances than Litéleton 
here mentioneth, as by fine, recoverie, bargaine and sale, release, 
confirmation, &e. So there be divers other limitations than Little~ 
ton here speaketh of: as if a rent charge of ten pounds be granted 
to 4. and B. to have and to hold to them two, viz. to .4. untill he 
be married, and to Z. untill he be advanced to a benefice, they be 
joyntenants in the meane time, notwithstanding the severall limita- 


tions; (1) and if 4. die before marriage, the rent shall survive ; | 


but if 4. had married, the rent should have ceased for a moitie, ef 
aic à converso on the other side. | 

Littleton having spoken of one kinde of tenants fro tndiviso, viz. 
of parceners, commeth now to another, viz. joyntenants: and first 
of joyntenants of freehold. Ifan alien and a subject purchase lands 
in fee, they are joyntenants, and the survivorship shall hold place, 
(2) et nullum temfius occurrit régi, upon an office found. 


“« Joyntenants.” So ealled, because the lands or tenements, 
&e. are conveyed to them joyntly, conjunctim feoffati, &%c. or qui 
conjunctim tenent, and are distinguished from sole or severall te- 
nants, from parceners, and from tenants in common, &c. and an- 
ciently they were ealled fartictpes, et nan heredes. And these joyn- 


tenants must joyntly implead and joyntly be impleaded by others,’ 


(3) which propertie is common bétweene them and eoparceners ; 
but 


at. (4) 
(2. Ro, Abr..56) 


7 &. 4.89. 
a1 H. 4. 26, 
(5. Co. 53.) 


Flet. lib. 6. ca. 47. 
Braet. fib 5. fot. ° 


poraty writer add Bract. fol. 428. a. 


2) [See Note 53.] 

3) I take this reference to Bracton to be 
erronedus. But in fol. 28. a. of Bracton there 
is a chapter, which gonnects with Littleton’s 
on jointenancy ; the first branch of it being 
de donationibus factie pluribus simul sive succes- 
sive. See also Bract. fo. 12.b.and 13.0. . 

(4) It d be cap. 48. to which as‘a 
corresponding pat of an almost ‘cotem- 


Vou. L 


(180. b.] _ 
(D See Note 54.1 
2) [See Note 55.) 

(3) See the statute de conjunctim feoffatia 
36 E- 1. lord Coke's notice of it in 2. Inst. 527. 
and Theloall’s Dig. Orig. Br. in the Chapter on 
Yointepgyis in b. 21.456, 0 ot 
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but joyntenants have a sole qualitie of survivorship, which coparce- 


ners have not. Littieion, having now spoken of parceners and of 
joyntenants of right, doth next speake of joyntenahts by wroug. 


Sect. 278. 


‘SW TEM, si deux ou trois, Pc. dissei- 
sontun auter d’ascun terres ou te- 
noments a lour use demesne, ues 
tee disscisours sont joyntenante. Mes 
s'ils disseisent un auter al use d’un de 
aix, donques ils ne sont joyntenants; 
mes celuy a que usc Le disscisin est fait 
est sole tenant, et lee auters n’ont 
riens en le tenantie, mes sont appele 
coudjutors « le disscisin, ec. 


LSO, if two or three, &e. dis- 

seise another of any lands or te- 
nements to their ewn use, then the 
disseisors are joyntenants. But if 
they disseise another to the use of 
one of them, then they are not joyn- 
tenants; but hee to whose use the 
disseisin is made is sole tenant, and 
the others have nothing in the te- 
nancy, but are called coadjutors to 


the disseisin, &e. 


T is to bee observed, that some disseisors be tenants of the land, 
and some be no tenants of the lands; and of both these kimi 
Littleton here speaketh. 


" 
BEY 


“te.” In the first &c. nothing is implied but foure or five, 


ii 


= 
37. 

Ans, or more. But in the latter &c. many things be to bee understood. 
10 E. 3/47. As of disseisors that be no tenants, some are coadjutors, whereof 
1 An Littleton here speaketh, some counsellors, commanders, &c. when 
dns. pe 77. the disseisin is not to bee done to any of their uses. Also if #. 
nn disseise one to the use of B. who knoweth not of it, and B. assent 
pe Pot to it, in this case til the agreement -/. was tenant of the land, and 
38. Aw. 7. _ after agreement 3B. is tenant of the land, but both of t be ds- 
nero seisors: for omnia ratihabitio retrotrahitur et mandato equifharatur. 
31 H. 8. 23. (4) And it is worthie of the observation, and implied also in the lat- 
as Ee ter &%c. that seeing coadjutors, counsellors, commanders, &c. are 
UE Ae all disseisors, that albeit the disseisor which is tenant dieth, yet the 
(lé. 53. Pest'sva. assise lieth against the ceadjutor, counsellor, commander, &c. and 
& Am mS the tenant of the land (5), though he be no disseisor. (6) 

es | 

Gee) [a] The demandant and others in a frecifte did disseise the te- 


nant tothe use of the others, and the writ did not abate; for the 
demandant was a disseisor, but gained no tenancy in the land, for 
that he was but a coadjutor. 

A man disseiseth tenant for life to the use of him in the reversion, 
and after he in the reversion agreeth to the disseisin, it is said, that 
he in the reversion is a disseisor in fee, for by the disseisin made by 
the stranger, the reversion was divested, (7) which (say they) cannot 
bee revested by the agreement of him in the reversion, for 18} 
that it maketh him a wrong doer, and therefore no rela- L . a. ] 
tion of ap estate by wrong can helpe him. (1) 


4) [See Note 56. | | 
lue is, he Lat is seised of the free. (7) [See Note 57-] 


y title from the disseisor, as hy feoff. [181. a.] 
ment lease or descent from him. (1) ESee Note 58.] 
(6) Ste ant. 154. D. 


FAST 

Frs 
p 2 
Ey 


4 Coadjutor.” 


Lib. 3. 


6 Coadjutor.” 


Qf Joyntenants. 
Coadjutor est qui auviliatur alteri, and is de- 


Sett, 279, 280, 


. rived d roadjwvando. Angtice a fellow helper. 


Sect. 279. 


INT nota que disseisin est proper- 

ment, lou un home entra en as- 

cun terres ou tenements lou son entre 

n'est pas congeable, et ousta celuy que 
ad franktenement, &c. 


ND note that disseisin is pro- 
perly, wheré a man entreth 
into any lands or tenements where 
his entry is not eongeable, and 
ousteth him which hath the free- 


hold, &c. 


HIS description of a disseisin and the Ec. in this place is un- 

derstood onely of such lands and tenements whereunto an entry 
may bee made, and not of rents, commons, &c. (2) whereof suffi- 
cient hath been said before (3) in the Chapter of Rents ; and soin 
effect Littleton .described it before the edition of his book. And 
note here, that every entry is no disseiain, unlesse there be an ouster 
also of the freehold. And therefore Littleton doth not set downe an 
entrie onely but an ouster also, as an entry and a claimer, or taking 


of profits, &c. 


, Lane 7. 


Now as there be joyntenants by disseisin, so are there joyntenants i) Ae So 
Au-i¢ 


by abatemetts intrusion, and usurpation, all which are included in 


latter &"c. 


. An, 374. 


Sect. 280. 


T'est ascavoir, que la nature de 
Joynienancie est, que celuy que 
_ surtesquist avera solement Pentier te- 
- nancis solonques tiel estate que il ad, 
si le joynture soit continue, Ge. Si-. 
come si trois joyntenante sent en fee 
simple, et l’un adissue ct devie, uncore 
. Ceuæ que surcesquont averont les te- 
nements entier, et Pissuen’avera riens. 
Et oi le second joyntenant ad issue ef 
_ devie, uncore le tierce que survesquist 
avera les tenements entier, et eux 
accra a luy et a ses heires a touts 
Jours. Jes auterment est de parce- 
_ ners : car si trois parceners sont, et 
devant ascun partition fait Pun ad 
issue et device, ceo que a luya 1 
cendra a son issu. Et si liel parcener 
morust 


(2) In respect to disseisin of rents, read 
post. 306. b. 323. a. and b. 


dia- three 


A ND it is to be understood, that 
the nature of joyntenaney is, 
that he which surviveth shall have 
only the entire tenaneie acgording 
to such estate as he hath, if the 
joynture be continued, &e. As if - 
three joyntenants bee in fee simple, 
and the one hath issue and dieth, 
yet they which survive shall have 
the whole tenements, and the issue 
shall have nothing. And if the 
second jayntenant hath issue and 
dye, yet the third which surviveth 
all have the whole tenements to 
him and to his heires forever. But 
otherwise it is of parceners; for if 
he, and before any 
partition made the one hath issue 
| aud 


(3) Ant. Seet. 255 and the comment 
thereon. 


Lib. 5. Cap, 3. Of Jeyptenants. Sect. 280. 
imorust sans issue, donqgues ceo que a and dyeth, that which to him be- 
lui afiert diseendra a ses coheires, 1 th shall descend to his issue. 
issint queils averont ceo per discent, if such pareener die without 
et nemy per survicor, come joyn- issue, that which belongs to her shal 
tenants averont, &e. descend to her co-heires, so as they | 
shal have this by descent, and net 
by survivor, as joyntenants shall 


have, &c. | 


le GNI le joynture soit continue, &c."* 

Here by this, &%c. many points of learning are to bee observed. 
As that it is proper to joyntenants onely to have lands by survivor ; 
for no survivor of other tenants firo indivieo shall have the whole by 
survivor, but only joyntenants: and this is called in law jus accres- 


Brecten, Hb. 4 cendi. Omnes feoffati sunt simul habendi et tenendi, nec totum mec 
Brinon, ope hartem sefaratam nec fier sc, eed ut quilibet eorum totum habeat 
nas. cum aliie in communt ; et cum unue moriatur, non descendit aligua 


Ca. 4. & on. 1 
@ ES. fol. 5, 6. 


(1) See further as to benefit of survivor- 
ship ba one side only, post. 193: a 289. b. & 
y. 10. b. 


hare hæredi morientis, nec sefharata nec in communi ante mortem 
omnium, sed pare illa communis fier jus accrescendi accrescit eu- 
fterstitibuslde persona ad personam usque ad ultimum suferstitem. 
But although survivorship bee proper to joyntenants, yet it is not pro- 
per quarto modo (that is) omni, soli et semper ; for there 


may bee joyntenants, though there be not equall benefit of (181. b.] 


survivor on both sides. As if a man letteth lands to 4. and B. during 


‘the life of 4. if B.dyeth, 4. shall have all by the survivor, but if -4. 


dyeth, 2. shall have nothing. (1) 


(>. Co. 78.) Two or more may have a trust or an authoritie committed to 
them joyntly, and yet it shall not survive. But herein are divers 
0. Sit. &) diversities to be observed. First, there is a diversitie betweene a 
naked trust or an authoritie, and a trust or authoritie joyned to an 
estate or interest. (2) Secondly, there is a diversitie between au- 
thorities created by the partie for private causes, and authoritie 
DJ 30. A%- B17 created by law for execution of justice. As for example, [6] if a 
die Be Dye man devise that his two executors shall sel his land, if one of them 
49 E. 3. 16. dye, the survivor shall not sell it; (5) but if he had devised his 
2 Pers. lands to his executors to be sold, there the survivor shall sell it; 
4 Eliz. Dyer 220. which diversitie is implyed by our author, for hee saith, that he 
(Me. 6}. °4.)s, _ that surviveth shall have the entire tenancie. 
24 H.« Ifa man make a letter of atturney to two, to do any act, if one 
31. Ass. 20. of them dye, the survivor shall not do it: but if a venire facias be 
SH jen = awarded to foure coroners to impannell and returne a jury, and one 
conditien Br.190. of them dye, yet the other shall execute and returne the same. 
UT DE. If a charter of feoffment [c] be made, and a letter of atturney 
a to foure or three joyntly or severally to deliver seisin, two of them 
elv. 38, 36. cannot make liverie ; because it is neither by them foure or three 
Gro. Riz 915%) joyntly, nor any of them severally ; but if the sherife upon a cafiae 
directed to him make a warrant to foure or three joyntly or seve- 
d] Patch. 45 Eliz. rally to arrest the defendant, two of them may arrest him, because 
SM ingsbench it is for-the execution of justice (d}, which is fro bono fublico, and 
Mobhes.(iutt 127.) 


9) See ant. 112. b. 113. . 297. 
A [See Note 59.] « post * 


Lib. 3. 


Of Joyntenants. | 


. Sect. 281, 282. 


therefore shall be more favourably expounded, then when it is onely 
for private ; and so hath it beene adjudged. (4) Jura fublica ex 


hrivato firomiscuè decidi non debent. 


“ Et device.” 


Note, there is a naturall death and a civil death, 
and Litilzton’s case is to be intended of both ; and therefore [e] 


fe] 21 R.2. 
ment 363. 


if two joyntenants be, and one of them entreth into religion, the (Ant. 133. b.) 


survivor shall have the whole. (5) 


Sect. 281. 


E° come le survivor tient lieu 
4 enter joyntenants, (6) en mesme 
le maner il tient lieu enter eux queux 
ont joynt estate ou possession ove auter 
de chattel, real ou personal. Sicome 
si lras de terres ou tenements soit fait 
a plusors pur terme des ans, celuy, 
que survesquist de les lessees, averales 


tenements a luy entier durant le terme 
per force de mesme le leas. Et si un 


chival, ou un auter chattel 
[182. a. ] personal sont done a plu- 
sors, celuy que surcesquist avera le 
chical solement. 


EREBY it is manifest, that survivor holdeth place regularly 
as well bet weene joyntenants of goods and chattels in posses- 


Aw as the survivour holds place 
betweene joyntenants, in the 
same manner it holdeth place be- 
tweene them which have joynt estate 
or possession with another of a chat- 
tell, reall or personall. As if a lease 
of lands or tenements bee made to 
many for terme of yeares, hee, 
which survives of the lessces, shall 
have the tenements to him only 
during the terme by force of the 
same lease. (4) And if a horse, or 
any other chattel] personall be given 
to many, hee which surviveth shall 
have the horse onely. 


sion or in right, as joyntenants of inheritance or freehold. . 


« Chattell,” or Catell, whereof commeth the word used in law 


[JS ] Caralla, and is, as Litcleton here teacheth, two-fold, viz. reall 
and personall, and putteth examples of both. 


Sect. 282. 


E* mesme le maner est de dets et 
A duties, &c. car si un obligation 
soit fait a plusors pur un debt, celuy 
q: surcesquist avera tout le det ou 
dutie. Et issint est d’uuters covenants 
et contracts, Ge. (3) 


(4) See acc. as to warrant of the peace 
to two, Lambard’s Justice, ed. 1602. p. 84 
(5) See ant. note 7. of fol. 3. b. and 
note 1. of fol. 192. b. Add Ley’s case 
2 Ro. Abr, 43. 


ie the same manner it is of debts 
and duties, &e. for if an obliga- 
tion be made to many for one debt, 
hee which surviveth shall have the 
whole debt or dutie. And so is it of 
other coyenaats and contracts, &c. 


NOW 
(6) &c.in L. & M. and Roh. 
(182. a.] 


ci [See Note 60.1] 
3) No. &c, in L. & M, nor Rob. 


Lib. 5. Cap. 8. 


Of Joyntenants. 


Sect. 283. 


Nw he speaketh of (lebts, duties, covenants, contracts, 


&c. (2) 


“ Dets et dutyes, fc.” Here by force of this &%c. an exception is 
to bee made of two joynt merchants ; for the wares, merchandizes, 


debts or duties, that they have as joynt merchants or parteners, 
shall not survive, but shall goe to the executors of him that de- 


ceaseth ; and this is fer legem mercatertem, whith (as hath beene 
said) is part of the lawes of this realm, for the advancement and 
continuance of commerce and trade, which is fro bono frublico ; 
fer the rule is, that Jue accrescendi inter mercatores fro bencficio 


commercié locum non habet. (4) 
And to the latter &c, in this Section the like exception must be 


made. 


Sect. 283. 


TEM, aseuns jointenants poient 
estre, que poient aver joint estate, et 
estrejotntenants pur termede lour vies, 
et uncorcils ont sererall enhcritunces. 
Sicometerres soientdones a deux homes 
et a les heires de lour deux corps en- 
genüres,en cest case les donces ont joint 
cetutes pur terme de lour deux vies, ct 
uncore ils ont secerall inheritances ; 
ear si l’un des donces ad issue et devy, 
Vauter que aurcesquist avera tout per 
le survivor pur terme de sa vie, et si 
celuy que surcesquist auxy ad issue et 
decy, donques Vissue del un avera 
Pun moitie, et l'issue dd auter avera 
l’auter moitie de la terre, et ils tien- 
dront la terre enter eux en common, 
et ne sont pus jointenanis, mes sont 
tenanis encommon. Et la cause, pur 
que tiela: donces en tiel cas ont joynt 
estate pur terme de lour vies, est, pur 
ceo que al commencement tes terres 
ont dones a eux deux, les queux 
parols sans pluis dire font joint cetute 
a eux pur termede lour vies. Car si 
home voit lesser terre à un auter per 
Sait ousans foit nient feasunt mention 
quel estate il averoit, et de ceo fait 
diveris de scisin, en ceo case le Weauee 
a 


(2) See further, as to things of which 
there shall be a survivorship, and where 
express words are neccesary to give that 
benefit, 11. Co. 3 b 2 Ro. A 85. 
B. 2. 2. P. Wms. 672. and tit. eurvivor 
an Vin. Abr. and tit. jotntenente B. 1. & D. 
TUIcL, 


LSO, there may. he some joyn- 

tenants, which may have a joint 
estate, and be jointenants for terme 
of their lives, and yet have severall 
inheritances. As if lands be givea 
to two men and to the heires ef 
their two bodies begotten, in this 
ease the donees have a joint estate 
for term of their two lives, and yet 
they have severall inheritances ; for 
if one of the donees hath issue and 
dye, the other whieh surviveth shall 
have the whole by the survivor for 
terme of his life, and if he whieh 
surviveth hath also issue and die, 
then the issue of the ene shall 
have the one moietie, and the 
issue of the other shall have the 
other moity of the land, and they 
shal hold the land betweene them 
in common, and they are not 


joyntenants, but are tenants in com- 


mon. And the cause, why such do- 
nees im such case have a joynt estate 
for terme of their lives, is, for that 
at the beginning the lands were 
given to them two, which words 
without more saying make a joint 
estate to them for terme of their 

lives. 

(4) See more fully as te this 3. Brownl 
99. See also acc. Noy. SS. 

(5) These additional references are re- 
tained, though they scarce deserve tt; fer 
they only relate to different instances of the 
lex mercateria, and do not touch the par- 
ticular rule against the jus accrescendi. 


Lib. 5. 


enfant que les terres facront dones a 
eux, ils ont joint estate pur terme de 
lour vies. Et la cause pur que as 
averont seceral enheritances est ceo 
eulant que ils ne poient aver per nul 
possibility un heire enter euxengender, 
sicome home et feme poient aver, &c. 
donque la ley voet que lour estate ct 
lour inheritance soit ticl come reasen 
vod, solonque la forme et des 
parels del dene, et so est ales heives 


Pun a de son eorpe per 
aséwn de ee Seshes (2) [eta lés heires 
qué Vauter engendra de son , 


ascun de ses femes] @c. issint il ca- 
tient per necessitie de reason, que ils 
averont seceralx inheritances. Eten 
tiel cas si Vissue d’un des donees apres 
la mort des donces device, tseint que il 
wad aseun issue en vie 
engendre, donque le dexor ou son 
heire poit enter en la moity come en 
son reversion, Se. coment que Pautre 
des donces adissueen vie, ce. Et la 
cause est que entant que les enherit- 
ances sont seceral, &c. le réversion de 
eux en ley est several, &c. et le sur- 
viver del issue del auter ne tiendra 
pas lieu d’aver Pentiertie, 


Of Joyntenants. 
ad estate pur Leriné de sù vie ; dt issint 


Seot, 282. 


Kivus, For if s rien Will let land to 
another by deed of without deed, 
not making mention what estate hé 
shall have, and of this muke liveria 
of seisin, in this case the lessee hath 
an estate for terme of his life; and 
so in as much as the lands were 
given to them, they have a joint 
estate for term of their lives, And 
the reason why they shall have se- 
veral inheritarices is this, inasmuch 
as they cannot by ahy possibility 
have an heif between them in- 

ndted, as a mati and worañ may 

ve, &c. the law will that their 
estate and inheritance be such as is 
reasonable, according to the forme 
and effect of the words of the gift, 
and this is te the heires which the 
one shall beget of his body by any 
ef his wives, and to the heirs which 
the other shall beget of his body by 
any of his wives, &c. so as it be 
heveth by necessitie of reason, that 
they have several inheritances. And 
in this case if the issue of one of the 
donees after the death of the denses 
dye, so that he hath no issue alive of 
his body begotten, then the donor er 
his heire may euter into the moity 


as in his reversion, &c. although the other donee hath issue alive, &e. 
And the reason is, forasmueh as the inheritances be several, &c. the 
reversion of them in law is severall, &c. and the survivor of the isste of 
the other shall hold no place te have the whole. 


« LS ont joynt estate Aur terme de lour deur vies, We.” Note, 
albeit they have severall inheritances in taile, and a particular 
estate for their lives, yet the inheritance doth not execute and se 


breake the joyntenancy, but they are jeyntenants for life, and te- 
nants in common of the inheritance in tayle. 


7 * 


“ Sicome home et feme fuient aver, De.” Here a diversity is im- 


piyed, when the estate of inheritance is limited by one couveyance, sl Do 0, of 
[1 82. b ] as in this case it is, there are no severall estates to drowne 
* “ed ene in another. But when the states are divided in se- 
verall cohveiances, their particular estates are distinct and divided, 


and consequently the one drownes the other. 


As if a lease bee 


made to two men for terme of their lives, and after the lessor 
grantetb the reversion to them two, and to the heires of their two 
bodies, the joynture is severed, and they are tenants in common in 


possession. And it is further implied, that in this case of Litticton 


Vid. DE 4.2. 


there is no division betweene the estate for lives, and the se- 
verall inheritances ; for in this case they cannot convey away 
the 


(+) In bk. & M. & Roh. the following words here placed between brackets are omitted. 
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the inheritances after their decease, (1) for it is divided only in sup- 
position and consideration of law, and to some purposes the in- 
heritance is said to be executed, as shall bee said hereafter. 

if a man make a lease for [] life, and after granteth the re- 
version to the tenant for life and to a stranger and to their heires, 
they are not joyntenants of the reversion, but the reversion is by act 
of law executed for the one maitie in the tenant for life, and for 
the other moity he holdeth it still for life, the reversion of that 
moity to the grantee. 

And 60 it is, if a man maketh a lease [g] to two for their lives, 
and after granteth the reversion toone of them in fee, the joynture 
is severed, and the reversion is executed for the ose moitie, and 
for the other moitie there is tenant for life the reversion to the 
grantee (2). 

If lessee for life granteth his estate to him in the reversion, and 
toa stranger, the joynture is severed and the reversion executed 
for the one moitie by the act of law. (3) 

If a man maketh a lease for life and granteth the re- 1 
version to twoin fee, the lessee granteth his estate to one [ 83. a.] 
of them, they are not joyntenants of the reversion; for there is an 
execution of the estate for the one moitie, and an estate for life, the 
reversion to the other of the other moity (2). 

Here Littleton hath well resolved a doubt ; for of ancient time it 
hath beene said, [4] that when lands have beene given to two 
women and to the heires of their two bodies begotten (which case 
our author putteth in the next Section) that the husband having 
issue should bee tenant by the courtesie living the other sister ; for 
that as seme held the inheritance was executed, and that the sisters 
were tenants in common in possession, and consequently the hus- 
band to be tenant by the curtesie, which hee could not bee if the 
women had a joynt estate for terme of their lives; and likewise it 
was said [i] that the issue of the one should recover the moytie 
in a formcdon living the other sister. But veréa eunt hec, and 
Littleton, grounding himselfe upon good authority in law, hath 
cleered this doubt. 


«4 Nient feasant mention quel estate ilaveroit.” Here Léttictor 
addeth materially (not making mention of what estate); for [4] if in 
the premisses lands bee letten, or a rent granted, the general intend- 
ment is, that an estate for life passeth; but if the Aadendun limit the 
same for yeares or at will, the Aabendum doth qualifie the generall 
intendment of the premisses. And the reason of this is, for that it is a 
maxime in law, that every man’s grant shall be taken by constrac- 
tion of law most forcible against himselfe. Queltbc? concessio fortie- 
ame contra donatorcm interfirctanda est; which is so tobe understood, 
that no wrong be thereby done; for it is another maxime in law, 
guéd legis construciio non facit injuriem. And therefore if tenant for 
life maketh a lease generally, this shall bee taken by con- 183. b 
struction of law an estate for his owne life that made the [ ° J 
lease; for if it should be a lease for the life of the lessee, it should 
be a wrong to him in the reversion. And so it is if tenant in taie 

© 


1) 8e t. 184. b. 
a See Note 61.] 


(183. a.] 
(2) [See Note 62.] 
(3) See post. 192. 200. b. 335. a. 


Lib. 3. Of Joyntenants. Sect, 283. 


make a lease generally, the law shall contrive this to be such a lease 
as hee may lawfully make, and that is for terme of his owne life ; 
for if it should be for the life of the lessee, it should be a discontinu- 
ance, and consequently the state which should passe by construction 
of law should worke a wrong. (1) 


“< Ke issint entant que les terres fueront dones a eux ile ount 
joynt estate fur lour vies.” This is plaine, but with this exception, [15% S a7 
unlesse the Aabendum doth otherwise limit the same. And therefore faits 73. 
if a lease be made [/] to two, habendum to the one for life, the re- joynt. Ar 
mainder to the other for life, this doth alter the generall intend- > 
ment of the premisses, (2) and so hath it beene oftentimes resolved. ob. 171. 
And so it is if a lease be made to two, habendum the one moity to Post: 190. b- 
the one, and the other moitie to the other, the Aabendum doth make 68. 1. Leon. 10. 
them tenants in common ; and so one part of the deed doth ex- ) 
plaine the other, and no repugnancy between them, ef semper ex- 
frreasum facit cessare tacitum. (3) 


“ Per nul hossibikitie.” Here it is to be observed, that where the Bracton 
grant is impossible to take effect according to the letter, there the po 19.8. 
law shall make such a construction as the gift by possibilitie may Hob 313.) 
take effect, which is worthy of observation. Benigne faciende sunt 
interfiretationes cartarum firofiter stmplicttatem laicorum, ut res 
magie valeat quèm percat. 


66 Taint il covient fier necesattie de reason.” The reason of the law , 

is the life of the law; for though a man can tell the law, yet if he 
know not the reason thereof, he shall soone forget his superficiall 
knowledge. But when hee findeth the right reason of the law, and 
so bringeth it to his natural reason, that he comprehendeth it as 
his own, this will not onely serve him for the understanding of that 
particular case, but of many others; for cognitio legis est copulata 
et complicata ; ; and this knowledge will long remaine with him. 
All which is plainly implyed by the words and &c. of our author i in 
this Section. 


« Er en tiel case si l'issue d'un des donees apres la mort des donees 
devie, issint que tl n’ad-ascun issue en vie de son corfis engendre, 
dongues le donor ou son heire poet enter en le moitie” This is mis- 
taken in the imprinting, and varieth from the originall, (4) which is, 
ai Pun donee ou l'issue d’un desdoneesafires la mort des donees devie, 
tssini que il n’ad ascun issue, &%c. For it is evident, that if the one 
donee himselfe dieth without issue, the inheritance doth revert for 
a moitie, and after the decease of the other donee, the donor may 
enter into that moitie; and whether the issue of the one donee 
dieth without issue at any time, either in the life of the other donee, 
or after his decease, it is not materiall, for whensoever no issue is 
remaining of the one donee, so as the state taile is spent, the 
donor may after the decease of the surviving donee enter into that 
moity. (5) 


“ Et 
(1) Acc. ant. 42. a. and there the reason is (4) But lord Coke’ s correction is not con. 
more fully expressed. formable either to L. and M. nor the Roh. 
(D Acc. Perk. sect. 174. edition. ; 
3) Acc. Sect. 298. See also 2. Co. 55. a. & (5) See Hob. 33. 


b. ant. 180. b. post. 189. a. 299. b. 


Vor I. 66 


Lib. 3. Cap, 3. Of Jeyntenants. Sect. 284. 


“Et laceuse est, que ensant que les inheritances, Sc.” Littleton 
in this Chapter hath often said, et la cause eet, which is worthie of 
observation, for then wee are truely said to know any thing when 
we know the true cause thereof. Tunc unumquodque scire dicimur, 


Aën 1. Met cum frimam causam scire fuiamus. Scire autem propfirte cst rem 
ver ratione et fier causam cognoscere. 
Viry. 2. Georg: Felix, qui potust rerum cognoscere causas. 


And therefore all students of law are to apply their principall in- 
deavour to attaine thereunto, all which is implyed by the words 

and several &%c. in this Section. 
Here the cause of the entrie of the donor into a maitie in this 
case is, that in as much as the inheritance is severall, the reversion 
104. be is severall Therefore upon the severall determination of the estate 
fice. 38) in taile, the donor may enter. And the law termeth a reversion 
to bee expectant upon the particular estate : because the donor or 
lessor, or their heirs, after every determination of any particular 
estate, doth expect or looke for to enjoy the lands or tenements 

againe. 


Dyer 14 EL Me. “ Lereversion de-eux en ley eat severall, tc.” Hereby, and by 
this 7c. is implyed, that upon one joint or entire gift or leuse there 
is one joynt or entire reversion, and upon severall gifts or leases 
there bee severall reversions. And this is to be understood of the 
reversion in the donor or his heires. But albeit the gifts or leases 
be severall, yet if the donors or lessors grant the reversion to twa 
or more persons and their heires, they are joyntenants of the rever- 
sion. And so it isof a remainder. And therefore if a gift be made 
to two men and the heires of their two bodies begotten, the re- 
mainder to them two and their heirs, they are joyntenants for life, 


ES tenants in common of the state taile, and joyntenants of the 
CE. b) fee simple in remainder ; for they are joynt purchasers of C184. a.] 
the fee simple, and the remainder in fee is a new created estate, but 
the reversion remaining in the donor or his heires is à part of his 
ancient fee simple. 
Sect. 284. 
Tsicomecet dit de males ,enmesme A as it is said of males, in the 
IE manner est Lou terre zat done a same manner it is where land 
deux females, et a les heires de lour is given to two females, and to the 
deux corps engendres. heires of their two bodies engendred. 
OE sce Fa man giveth lands to two men and‘one woman, and the heires 
im. 25. b.) of their three bodies begotten, in this case they have severall in- 
i. Fo Leg « heritances ; for albeit it may be said, that the woman may by pos- 
146. b. Art. 46. b) 


$0 Co. Be by sibility marry both the men one after another ; yet first, she canna 
marrie them both in firæsenti, and the law will never intend a pos- 

sibilitie upon a possibility, as first to marry the one, and then to 

marry the other (1); secondly, the form of the gift is, to the 

heires 


(1) (See Note 63.] 


Lib. 3. 


Of Joyntenants. 


Sect; 285 e 


heires of their three bodies, which is not possible, and therefore they 
- shall have several inheritances. And so it is, if a gift be made to 
one man and to two women, mxutatig mutandis. In the same man- 
ner, if a gift in taile be made to a man and his mother, [a ] or to 
a man and his sister (2), or to him and his aunt, &c. in this and 
like cases, albeit the gift is made to a man and a woman, yet they 
have severall inheritances ; because they cannot marry together, 


[m] 18 E. S. $9. 
Le 16. 


‘and are within the rule and reason of our author. 


Sect. 285. 


I TEM, si terres soyent dones a 
deux et a les heires de Pun de eux, 
ceo est bone jointure, et l’un ad 
Jranktenement, et Vauter ad fee 
simple. Et si celuy que ad le fee 
devie, celuy que ad le Jrankiene- 
ment avera Ventiertie per le survivor 
pur terme de sa vie. En mesme le 
manner est, lou tenements sont dones 
a deux et les heires del corps d’un de 
eux engendres,Vunad franktenement, 
et Vauter ad fee taile, &e. 


At? if lands be given to two 
i and to the heires of one of 
em, this is a good joynture, an 
the one hath a freehold, and the 
other a fee simple. And if he which 
hath the fee dieth, he which hath 
the freehold shall have the entiertie 
by survivor for terme of his life. In 
the same manner it is, where tene- 
ments bee given ,to two and the 
heirs of the body of one of them en- 
gendred, the one hath a freehold, 


and the other a fee taile, &e. 


Y this Section, and the tc. in the end of it, they are joyn- 
tenants for life, and the fee-simple or estate taile is in one of 
them ; and because it is by one and the same conveyance, they are 


joyntenants, and the fee-simple is not executed to all purposes as 


hath beene said before (3). | 
If a fine bee levied totwo, [2] and to the heires of one of them, 
by force whereof hee is seised, he that hath fee dieth, and after the 
joyntenant for life dieth, and an estranger abates, in this case the 
. heire may either suppose the fee simple executed, and have an assise 
of Mortdauncester, the words of which writ be, Si R. fater fuit 
scisitus die quo obiit in dominico suo ut de feodo ; which cannot bee 
said of him that hath but a remainder expectant upon an estate for 
life ; but in respect that he is seised of a fee simple, and of a joynt 
estate in possession, the words inthe writ be true, that he was seised iz 
dominico sus ut de feodo (4). Likewise the heir may have a writ of 
right, which also in some sort proves the fee simple executed ; or 
the heir may have a scire facias to execute the fine, by which the 
heir supposeth that the fee was not executed, or he may 
[184. b.] maintaine a writ of intrusion where the heire maketh the 
like supposition, and shall terme it a remainder. (1) And yet “he 

n 


(2) See Dy. 326. a. point. 


@ Ce. 60. b.) 


(Sect. 283.) 
[n] 49 E. 3. 9. 
10, 11 EL 4. 66. 
31 E. S. seire 
facias 10. 


(Post. 281.) 


(3) Aht. 182. b. See alse post. 207. b. 
Fearne on Conting. Rem. 23, 24 26. 28, 
29. Bro. Nouv. Cas. pl. 260. 303. 387. 
These references will introduce the reader 
to most of the learning on this curious 


(4) See however Bro. Nouv. Cas. pl. 115. 
which is contra. 


(184. b.] 
(1) [See Note 64.] 


Lib, 3. 


Cap. 5. 
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land is given to two and to the heires of one of them, he in the 
remainder cannot grant away his fee simple, as hath beene said. (2) 


Sect. 286. 


Sect. 286. 


TE. si deux joyntenants sont 
seisies d’estateen fee simple, ct l’un 
Sraunt un rent charge per son fait 
@ un auter hors de ceo que a luy 
affiert (3), en cest case durant la rie 
le grantor le rent charge est effectuall; 
mes apres son decesse le grant de le 
rent charge est void, quant a charger 
la terre, car celuy que ad la terre per 
le survicor tiendra tout la terre dis- 
charge. Et lu cause est, pur ceo que 
celuy que survesquist clayma et ad la 
terre per le surcivor, (4) et nemy ad, 
ne poct de ceo claymer rien per dis- 
cent de son compa-rnion, &c. Mes 
auterment est de parceners, car si 
soient deux parcencrs des tenements 
en fee simple, et devant ascun par- 
tition fait lun charge ceo que a luy 
arr per son fail d’un rent charge, 

c. et puis morust sans issue, per que 
ceo que a luy affiert discend a l’auter 
parcener, en cest case Vauter parcener 
tiendra la terre charge, &c. pur ceo 
que il vient a cel moitie per discent. 
come heire, &c. 


LSO, if two joyntenants be 
seised of an estate in fee simple, 
and the one grants a rent charge by 
his deed to anether out of that whieh 
belongeth to him, in this case dur- 
ing the life of the grantor the rent 


charge is effectuall; but after his | 


decease the grant of the rent ch 

is void, as to cha the land, for 
he which hath the land by survivor 
shal hold the whole land discharged. 
And the cause is, for that he which 
surviveth claimeth and hath the 
land by the survivor, and hath not, 
nor can claime any thing by de- 
seent from his companion, &e. 
But otherwise it is of parceners, for 
if there be two parceners of tene- 
ments in fee simple, and before any 
partition made the one chargeth 
that which to her belongeth by her 
deed with a rent charge, &c. and 
after dieth without issue, by which 
that which belongeth to her de- 
scends te the other pareener, in 
this case the other pareener shall 
hold the land charged, &e. because 


shee came to this moity by descent, as heir, &e. 





bel Det bed 
1668: 


8 ¥. 3. tt. 
[FLE {ite 


(2) [See Note 65.] 
(3) &e. in L. and M. & Roh. 
(4) &c. in L. and M. & Roh, 


4 SNLAIMER riens her discent de son compagnion, &c.” By 

which &c. is implyed, that so it is if one joyntenant ac- 
knowledge a recognisance or a statute, or suffreth a judgment m 
an action of debt, &c. and dieth before execution had, it shall not 
bee executed afterwards. (5) But if execution be sued in the life of 
the conusor, it shall bind the survivor. And it is further implyed, 
that both in the case of the charge and of the recognisance statute 
and judgement, if he that chargeth, &c. survive, it is good for 
ever. 

And soit is [0} if a man be possessed of certaine lands for term of 
yeares in the right of his wife, and granteth a rent charge, and 
dyeth, the wife shall avoyd the charge ; (6) but if the husband had 
survived, the charge is good during the terme. 

If a villeine purchase lands, and binde himselfe in a recogni- 
sance, if the lord enter before [ 2] execution, the lord shall avoyde 

the 


br. 88. 
(6) [See Note 66.] 


(5), See acc. 7 H.7. 13. b. & 2 Bo 
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the same, as hath beene said. But otherwise it is if he had made a 
lease for yeares, for the reason that Litéleton here yeeldeth in this 
Section. (7) 

If two joynetenants bee of a terme, [7] and the one of them grant 

1 to J. S. that if he pay to him ten pound before Michael- 
[ 85. b.] masse, that then he shall have his terme, the grantor dyeth 
before the day, J. S. payes the summe to his executors at the day, 
yet hee shall not have the tearme, but the survivor shall hold place ; 
for it was but in nature of a communication: (1) but if he had made 
a lease for yeares, to begin at fchaclmasse, it should have bound 
the survivor. (2) 

And where Littleton putteth the case of a rent charge, it is so 
likewise implyed, that if one joyntenant granteth a common of pas- 
ture, or of turbary, or of estovers, or a corody, or such like, out, 
of his part, or a way over the land, this shall not bind the survi- 
vor : for it isa maxime in law, that jus accrescendi firefertur 
oneribus ; and there is another maxime, that alienatio ret prefer- 
tur juri accrescendi. 

If one joyntenant in fee simple be indebted to the king, and dyeth, 
(r] after his decease no extent shall be made upon the land in the 
hands of the survivor. 

If a recovery be had against one joyntenant, who dyeth before 
execution, the survivour shall not avoid this recovery: because that 
the right of the moitie is bound by it. 

If one joyntenant in fee take a lease for yeares of an estranger by 
deed indented and dyeth, the survivour shall not be bound by the 
conclusion ; because he claymes above it, and not under it. 


Of Joyntenants. 


“ Et la cause est, fur ceo gue celuy que survesquiet claime et 
ad la terre fier survivor, &c.” Here againe Littleton sheweth 
the reason : and the cause, wherefore the survivour shall not hold 
the land charged, is, for that he claymeth the land from the first 
feoffor, (3) and not by his companion, which is Littleton’s meaning 
when he saith, (that he claimeth by survivor) for [s] the surviving 
feoffee may plead a feoffment to himselfe without any mention of his 
joynt feoffee. (4) And this is the reason, that if two joyntenants bee 
in fee, and the one maketh a lease for yeares, reserving a rent and 
dyeth, the surviving feoffee [#] shall have the reversion by sur- 
vivor, but he shall not have the rent, because he claimeth in from 
the first feoffor, which is paramount the rent. If there be two 
joynteuants in fee, and the one joyntenant granteth a rent charge 
out of his part, and after releaseth to his joynt companion and dyeth, 
he shall hold the land charged, for that he is out of the reason and 
cause set downe by Littleton, because he claimeth not by survi- 
vor, in as much as the release prevented the same. And of 
this opinion was Littleton himselfe [uw] before the edition of his 
booke, But all men agree, that if 4. B. and C. be joyntenants in 
fee, and -f, chargeth his part and then releaseth to B. and his 
heirs, and dyeth, that the [w] charge is good for ever ; because 
in that case B. cannot be in from the first feoffor, because he 

hath 


(2) See post. Sect. 289. 
3) [See Note 67.] 
4) Acc. F. N. B. 219. B.. 


(7) See also the reasor given in Sect. 289. 


[185. a.) 
(1) See Dy. 337. a. 


Sect. 286. 


(purs. 
Com. 263. b. in 
dame Hale’s case. 


Abr. 88, 80. 
Cro. Jam. 91, 93.) 
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charged. (8) 


Of Joyntenants. — 


Sect. 287. 


hath a joynt companion at the time of the release made, and seve- 
ral writs of frecthe must be brought against them. (5) And albeit 
» the release of one joyntenant to the residue of the joyntenants makes 
no degree in supposition of law, neither is there any severall estate 
between them, but the estate of him that releaseth is as it were 
extinguished and drowned in their estate and possession, so as ane 
frecinhe lyeth against them, (7) yet shall they hold the land charged 
as is aforesaid. As if tenant for life grant a rent charge, and 
after surrendreth his estate to the lessor, albeit the estate ch 

be drowned, and the lessor is not in by him, yet hee shall hold it 


“ Mes auterment eat de farcenera, car si sont deux fiarceners, 


&%e.” 


This is to be intended as well of parceners by custome as of 


parceners by the common law ; and here is implyed the reason of 
the diversitie, for that the survivor doth claime above the charge, 
and the heire by descent under the charge. (9) 


Sect. 287. 


Ti si sont deux joyntenants 
des terres en fee simple deins un 
burgh, lou les terres et tenements sont 
devisables per testament, et si l’un de 
les dits deux joyntenants devise ceo 

ue a luy afficrt per son testament, 
be. ct morust, ceo devise est voide. 
Et la cause est, pur ceo que nul devise 
poit prender effect mes apres la mort 
le devisor, et per sa mort tout la terre 
maintenant devient per la ley a son 
compagnion, que survesquist, per le 
survivor ; le quel il ne claime, ne 
ad riens en la terre per my le de- 
visor, mes en son droit demesne per 
le survivor solonque le course de ley, 
&ec. et pur cel cause tiel devise est 
voide. JMes aulerment est de par- 
ceners seisies des tenements devisables 
en tiel case de devise, &c. causa qua 
supra. 


sc ER eon testament, &'c.” 


Ae: if there bee two joyn- 
tenants of land in fee simple 
within a borough, where lands and 
tenements are devisable by testa- 
ment, andif the one of the said two 
joyntenants deviseth that which to 
him belongeth by his testament, &e. 
and dieth, this devise is voide. And 
the cause is, for that no devise can 
take effect till after the death of the 
devisor, and by his death all the 
land presently commeth by the law 
to his companion, whieh surviveth, 
by the survivor; the which hee 
doth not claime, nor hath any 
thing in the land by the deviser, 
but in his owne right by the sur- 
vivor according to the course of 
law, &c. and for this cuuse such de- 
vise is void. But otherwise it is of 
parceners seised of tenements devis- 
able in like case of devise, &e. 
causa qua supra. 


Either in writing, or nuncupative, 


according to the custome. 


(5) As to the partial effect of such a re- 
lease on the jointenancy, see post. Sect. 304. 
3 It should be 12. a. 
(7 
238. 


6€ Ee 


(8) Acc. 338. b. 238. b. 
(9) In Calthrope’s reading on Copyholds 


64. the doctrine of admission on the death of 


See the case of waste in Brownl. Rep. yholders being jointenants or 
° ° Rep is stated according to this diversity. 
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“ Et la cause eat, fur ceo que nul devise poet firender effect mes 

apres le mort le devisor (10) et per sa mort tout la terre maintenant 
185. b devient per la ley a son compagnion, tc.” Here both their 
[ . J claimes commence at one instant: and although an in- | 

stantest unum indivistbile tempore quod non est tempus nec fare tem- dace tete 
forts, ad quod tam. n fiartes ti: mforis connectuntur,anû that instans 

eat finis unius temports et frincifium alterius; (1) yet in considera- 

tion of law there is a prioritie of time in an instant, as here the sur- 

vivor is preferred before the devise ; for Littleton saith, that the - 

cause is that no devise can take effect, till after the death of the de- 

visor, and by his death all the land presently commeth by the law 

to his companion. Whereby it appeareth, that Littleton by these 

words fiost mertem et fer mortem, though they jump at one instant, 

yet alloweth priority of time in the instant which he distinguisheth (Plowd. 258. b. 
by fier and fiost. And the reason of this prioritie is, that the sur- . Ant. so. a) 
vivour claymeth by the first feoffor (as hath bin said) and there- | 

fore in judgment of law his title is paramount the title of the” de- 

visee, and consequently the devise void, and the rule of law is, 

that jus accreseendi prefertur ultima voluntati. (2) 

Two fems joyntenants of a lease for yeares, one of them taketh Plows. aus. 
husband and dieth, yet the terme shall survive; for though all ro Eliz. $9.) 
chattels reals are given to the husband, if he survive, yet the sur- 
vivor between the joyntenants is the elder title, and after the mar- 
riage the feme continued sole possessed ; for, if the husband dyeth, 
the feme shall have it, and not the executors of the husband. (3) But 
otherwise it is of personali goods. 

If a man be seised of a house, and possessed of divers heirlomes, 12 F ee 
that by custome have gone with the house from heire to heire, and 
by his will deviseth away the heirelomes, this devise is void ; for, 
as Littleton here saith, the will taketh effect after his death, and 
by his death the heirlomes by ancient custome are vested in the 
heire (4), and the law preferreth the custome before the devise. And 
so it is if the lord ought to have a herriot when his tenant dieth, 
and the tenant deviseth away all his goods, yet the lord shall have 
his herriot for the reason aforesaid. And it hath been anciently [2] Fleta, ib. 2. 
said, that the herriot shall bee paid before the mortuary. [x] Jm- cap. £0.(6) 
primis autem debet quilibet, qui testaverit,dominum suum demeliore Breeton Beictom 
re quam habuerit recognoscere, et fiosteaccclesiam dealsd meliore,Sc. fel. 178. 
wherein the lord is preferred, for that the tenure is of him. This Tamb, fol, 119. 68. 
dutie to the lord is very antient; for in the lawes before the 
Conquest it is said, sève guise incurid, sive morte repentind, fuerit in- 
testat’ mortuus,dominus tamen nullam rerum suarum partem (pre- 
ter eam qua jure debetur herioti nomine ) sibi assumito (6). In the 
Saxon tongue it is called Aeregeat, as much to say (as I take it) as 
the lord’s [beste]; for here is lord, and gear is (beste). But let us. 
returne to Littleton. 


“ Mes 
(10) Acc. ant. 112. a. b. as a reason for the (3) See ant. 46. b. post. 351.a.and the case 
goodness of a devise by husband to wife. of a purchase by husband and wife jointly, the 
former being a villein, in 2. Ro. Abr. 733. D. 
(185. b.] pl. 2. 
(1) [See Note 68.] (4) Acc: ant. 18. b. 


(2) Acc. as to goods, Office of Exec. ed. (5) It should be cap. 57. 
1676. p. 26. Perk. sect. 526. Swinb. on (6) See this same passage cited ant. 176. b. 
TFestam. part 3. sect. 6. 


\ 


Lib. 3. Cap. 3. 


Of Joyntenants. 


Sect. 288. 


“4 Mes auterment est de parceners scisics des tenements devisable 
en tiel case del devise, {Tc. causà qua supra.” 

The reason is evident, for that there is no survivour between co- 
parceners, but the part of the one is descendible, and consequentiy 


may be devised. 


Sect. 288. 


TEM, il est communement dit, que 

chescun joyntenant est seisie de la 
terre qu’il tient joyntment (1) per 
my et per tout; et ceo est autant a 
dire, qu’il est scisie per chescun parcel 
et per tout, &c. et ceo est voier, car 
en chescun parcel, el per chescun par- 


cel, et per touts les terres et tenements, . 


il est joyntment seisie ovesque son 
compagnion. (2) 


(D &e. in L. & M. & Roh. 
2) &c. in L. & M. & Roh. 

ni [See Note 69.] 

(4) Acc. as to copyholders being jointenants 
Calthrope’s Reading 97. Kitch. French ed. 


a. 
(5) See ant. 195.5. ‘ 
(6) Acc. 11 H. 7. a. pl. 5. 


[186. a] 


ASS it is commonly said, that 
every jointenant is seized of the 
land which hee holdeth jointly par | 
my et per tout; and this is as mach 
to say, as he is seised by every par- 
cell and by the whole, &e. and this 
is true, for in every pareell, and by 
every parcell and by al the lands 
and tenements, he is joyntly seised 
with his companion. 


Vide Sect. 097. «6 TEM, est communement dit, {7e That is, it is the common 
opinion, and communis ofinio is of good authoritie in law. 4 
communi observantid non est recedendum, (3) which appeareth here 
by Léttleton. 
0. &, “ Per my et per tout.” Et sic totum tenet et nihil tenet, ect. 
3. Ro. rag ) totum conjunctim, ct nihil per se sefaratim. And albeit they are so 
Me ern seised (as for example, where there bee two joyntenants in fee) yet to 
Britton cap. 35. divers purposes each of them hath but a right to a maitie; as to 
Fiets ti. S.cap4 enfeoffe give or demise, or to forfeit (4) or lose by default in a fre- 
18 E. 3. bre. 831 cifie.(5) If my villein [y] and another purchase lands to them two 
Vite on and their heires, I may enter intoa moity. 

part of the inst And where all the joyntenants joyne in a feoffment, every of 
chapter of the re them in judgment of law doth give but his part. (6) If an alien 
tate de bigamis. anda subject purchase lands joyntly, the king upon office found 

Fieen lib. 1. cap. 38. . . . . 
40. Ass. 70. shal} have but a moity. (7) And Liétleton afterwards in this Chap- 
to] Via. 16. + ter (8) saith, that one joyntenant hath one moity in law, and the 
7 El Deer 183 other the other moity. And therefore if two joyntenants be [z] 
& Co. 58. 2. and both they make a feoffment in fee upon condition, and that 
D toon ar). for breach thereof one of them shall enter into the whole, yet he 
(x) Fi. Com. in shall enter but into a moitie, because no more in judgment of law 
fol oD passed from him: (9) and so it is of a gift in taile or a lease for 

' (Post. 192. a.) life, &c. 


Yet 


(7) See ant. 180. and note 2. there. 

(8) Post. Sect. 291. ù 

(9) See ant. 47. a. & post 214 a. the case 
of a lease by two jointenants with reservation 
of rent to one, and the différence there taken 
between such a lease, by parol and one by deed 
indented. See also Dy. 263.8. - | 





Lib. 3. 


Yet every joyntenant may warrant the whole; [a] because a 
man may warrant more then passeth from him. (10) 

If two joyntenants make a feoffment in fee [6] and one of the 
feoffors dye, the feoffee cannot plead a feoffment from the surviver 
of the whole, because each of them gave but his nart ; but otherwise 
it is on the part of the feoffees, as hath beene said before. 

And where two joyntenants be, the one of them [c] may make 
the other his baylife of his moity, and have an action of account 
(11) against him. And one joyntenant [d] may let his part for 
yeares or at will to his companion. 

Iftwo joyntenants be of certaine lands, and the one of them by 
‘ deed indented [e] bargaineth and selleth the lands, and the other 
Joyntenant dyeth, and then the deed is inrolled, there shall passe 
nothing but the moity which the bargainer had at the time of the 
bargain. (12) 


Of Joyntenants. 


Sect. 289, 


Sect. 289, 


[a] Vide the se 
cond part of the 
Institates upon the 
6. chapter of the 
statute of bigamis. 


[e] 6 K. 6. ex. 
Faits inroil. 9 Br. 
(Cre. Cha. Sif. 


BA. 
1 Co. 173.) 


TEM, si deux joynt-tenanis sont 

seises de certain terres en fee 
simple, et l’un lessa, ceo que a luy 
affiert a un estranger pur terme de 40 
ans, et devie devant le term com- 
mence, ou deins le terme, en cest case 
apres son deceuse le lessee poet enter et 
occupier la moitie a luy lesse durant 
le terme, Ec. coment que le lessee n’a- 
voit unques possession de ceo en la vie 
le lessor, per force de mesme le lease, 
&e. Et le dicersitie perenter le case 
de grant de rent charge ge [avantdit, 
et cest case, est ceo. Car en grant 
de rent charge per] joyntenaunt, Etc. 
les tenements demurgent touts foite 
come ils fueront adevani, sans ceo, 
que ascun ad aseun droit d’aver ascun 
parcell de les tenements forsque eux 
mesmes, et les tenements sont en tiel 
plyte come ils fueront devant le 
charge, &c. Mes ou lease est fait per 
un joyntenant a un auter pur terme 
des ans, &c. mainienaunt per force de 
le lease le lessee ad droit en mesme la 
terre, c’est usçavoir, de tout ceo que a 
son lessour affiert, et d’aver ceo per 


force 


fn See post. Sect. 700. 
12) See ant. 147. b. 


1 See ant. 172. a. 


Vou. I. 67 


LSO, if two joyntenants bee 
seised of certain lands in fee 
simple, and the one letteth that to 
him belongeth to a stranger for 
terme of forty yeares, and dyeth be- 
fore the terme beginneth, or within 
the terme, in this ease after his de- 
cease the lessee muy enter and 
occupie the moitie let unto him 
during the terme, &c. although the 
lessee had never the possession there- 
of in the life of the lessor, by foree 
of the same Jease, &c. And the 
diversitie betweene the case of a 
grant of a rent charge aforesaid, 
and this case, is this. For in the 
grant of a rent charge by a joyn- 
tenant, &e. the tenements remaine 
alwayes as they were before, without 
this, that any hath any right te have 
any parcell of the tenements but 
they themselves, and the tenements 
are in the same plight as they were 
before the charge, &c. But where 
a lease is made by a joyntenant to 
another for terme of yeares, &e. 
presently by foree of the lease the 
. lessee 


186. b. | 
C (1) "The following words between brackets 
not in L. & M. nor Roh. 





Lib. 5. 


Cap. 3. 


Of Joyntenants. Sect. 289, 


Jorce de mesme le lease durant son lessee hath right in the same land, 
terme. (2) Et ceo est la diver- (videlicet) of all that which to the 


sitie. (3) 
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@) vie ‘instead of terme in L. & M. & 


i Efc. in L. & M. & Roh. 
See acc. Cro. Jam. 91. & 2. Brownl. 


(5) See post. 243. a. 249. a. 
aa [See Note 70.] . 
7) See 5 IL 7. 8. a. Burn. Ecc. L. tit. 


lessor belongeth, and to have this 
by force of the same lease during his 
terme. And this is the diversitie. 


“ ER force de meame le dit lease, Ye.” 

By this tc. is implyed, [/ ] that where our author speak- 
eth of joyntenants seised in fee, that so it is if two be seised fur life, 
and one make a lease to begin presently or in futuro, and 
dieth, this lease shall binde the survivor, as it hath beenL 180. b.] 
adjudged. (4) [g] And if one joyntenant grant vesturam terre, or 
herbagium terre, for yeares, and dieth, this shall binde the survivor; 
for such a lessee hath right in the land. So it is if two joyntenants 
be of a water, and the one granteth the severall pischary. 


“ L'un lessa,” The one letteth. If two joyntenants bee of an 
advowson, and [4 | the one presenteth to the church, and his clerke 
is admitted and instituted, this in respect of the privity shall not 
put the other out of possession ; (5) but if that joyntenant that pre- 
senteth dieth, it shal serve for a title in a guare impedit brought 
by the survivor. (6) But yet if one joyntenant or tenant in com- 
man present, or if they present severally, the ordinary may either 
admit or refuse to admit such a presentee, unlesse they joyn in pre- 
sentation, and after the sixe moneths he may in that case present | 
by lapse (7). | 





But if two or more coparceners bee, [;] and they cannot agree 
to present, the eldest shall present ; and if her sister doth disturbe 
her, she shall have a quare imfedit against her; and so shall the 
issue and the assignee of the eldest, and yet he is tenant in common 
with the youngest. (8) And in the same manner the tenant by the 
curtesie of the eldest shall present. But if there bee foure coparce- 
ners, and the eldest and the second present, and the other two pre- 
sent joyntly or severally, the ordmary may refuse them all ; for the 
eldest did not present alone, but she and one other ofher sisters. But 
now let us returne to Littleton. (9). 


advowson Wats. Compl. Incumb. c. &. 

(8) See my note on this sdbject ant 
166. b. Hob.199. Dy. 55. a. 

(9) See further on presentation where 
more than one have an interest in an ad- 
vowson, 2. Gibs. Cod. Ist. ed. 804. ant. 
17, b. 18. a. 17. Vin. Abr. 352 Na. 
Jory’s Quare Impedit 71. to 75. 





Lab. 3. Of Joyntenants. Sect, 290. 


[ 187. a. ] Sect. 290. 


TEM, joyntenants (s'ils voilent) 
poient faire partition enter eux, et 
Za partition est assets bon ; mes de ceo 
Faire ils ne serront compels per la ley; 
anes s'ils coyleni faire partition delour 
volunt et agreement, le par- 

tition esloiera en sa force. 


LSO, joyntenants (if they will) 
may make partition betweene 
them, and the partition is good 
enough ; but they shall not bee 
compelled to doe this by the law ; 
but if they will make partition of 
their own will and agreement, the 
partition shal stand in foree. 
ec 


lost. 198. D.) 


“ OYENT faire partition.” But this partition must bee [k] ie 198, D) 


by deed, as hath beene said before. But joyntenants. for 
yeares may [7] make partition without deed. 





“ Ile ne serra compell.” Thisis true regularly ; but, by the cus- 
tome of some cities and boroughs, one joyntenant or tenant in com- 
mon may compell his tompanion, by writ of partition grounded 
upon the custome, to make partition (1). But since Littleton wrote 
jointenants and tenants in common generally are compellable to . 


Lon 
‘ant. Sect. 265. and Robins. on Gavelk. 108. 


make partition by writ framed upon the statutes [re] of 31 & 32 H. 8. 
as before hath been said. (2) And albeit they be now compellable 
to make partition, yet seeing they are compellable by writ, they 
must pursue the statutes, and cannot make partition by farol, for 
that remaines at the common law. And by Léétieton’s authoritie 
herein it seemeth to me, that if one joyntenant or tenant in com- 
mon disseise another, and the disseisee bring his assise for the moytie, 
that in this case, though the plaintife prayeth it; yet no judgement 
shall bee given to hold in severaltie, for then at the common law 
there might have beene by compulsion of law a partition between 


EEBS 
See 
er 
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Fes 
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Fipr 


fi 
23 
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joyntenants and tenants in common, and by rule of law the plaintife 3% Dy-30. 
must have judgement according to his pleint or demand. SE. 8. 48 

If two joyntenants be [7] of land with warranty, and they make ¥. N. Be be 
partition by writing, the warrantie is destroyed ; but if they make 7.3.2 
partition by writ of partition upon the statute, the warrantie re- 105%; a 
maines, because they are compellable thereunto. (3) 13 Am. 16.17. 
20 E.3. Ans. 62. 98 Am S5. 93 Ass 10. 7H.6.4. 19H.6.48 3E.4 10. Vid Sect. 347. Brit fo 148: Eb. 6 


#. 1% &13. Morrice’s case. [n]} 29 E. S. tit. Garr. 


(1) For instances of such custom, see for 


(3) Acc. ant. 165 a. and b. as to parcen- 
n F. N. B. 62. b. and for gavelkind land ers, because they are compellable to make 
artition at commonlaw. See the case of aid 


(2) [See Note 71.] Éctween parceners after partition, ant. 174 x 


and b 


Lib. 3. Cap. 3. 


Sect. 


I Ei. si un joynt estate soit fait 
de terre a le baron et a sa feme 
et a un tierce person, en ceo cas le 
baron et sa feme n’ont en ley en lour 
doit forsque le moitie, Be. (4) [et le 
tierce person avera tant come le baron 
et sa feme ont, scil. l'auler moitie, 
ée.] Et la canse est, pur ceo que le 
baron et sa fenie ne sont forsque un 
person en leu, eb sont en semblable 
case sierme estate soit fait a deux 
jountenants, on l'un ad per force de 
jounture Pan moe cn ten, et Cauter, 
l'uuter moits, &r. (1) Kn meame le 
maner est lou estate est fait a le baron 
et a sa feme el as autres dene homes, 
en tiel cas le baron et su frme wont 
forsque lu tierce part, et les auters 
deux homes les auters deux parts, Ëc. 
causa qua supra. 


LUIS serra dit del matter tou- 

chant joyntenancie, en le Chapter 
de Tenants en Common, et Tenant 
per Elegit, et Tenant per Statute 
Merchant. 


. Ro. Abr. 388, 
380. © Co. 140.) 


Of Joyntenants. 


Sect. 291. 


291. 
A LSO, if a joynt estate be mad 
of land to a husband and wife 
and to a third person, in this case 
the husband and wife have in law is 
their right but the moity, and the 
third person shall have as much as 
the husband and wife, viz. the other 
moity, &c. And the cause is, fer 
that the husband and wife are but 
one person in law, and are in like 
case as if an estate be made to two 
jointenants, where the one hath by 
force of the joynture the one meity 
in law, and the other, the ether 
moity, &e. In the same mauner it 
is where an estate is made te the 
husband and wife and to two other 
men, in this case the husband and 
wife have bat the third part, and 
the: other two men the other two 
parts, &c. causa qua supra. 


ORE shall be said of the mat- 

ter touching jeintenaney, in 

the Chapter of Tenants in Common, 

and Tenant by Elegit, and Tenast 
by Statute Merchaat. 


208. E baron et sa feme n'ont en ley en lour droit forsque le moitie, 

0) Mich. 4 vc.” William Ocle and Joane his wife [o] purchased lands to 
—_ them two and their heires; after William Ocle was attainted of high 
treason for the murther of the king’s father E. 2. and was executed; 
Joan his wife survived him ; 
Bitterly and his heires: John Hawkins the heire of the said Joan in 


E. 3. granted the lands to Stephen de 


a petition to the king discloseth this whole matter, and upon a 


actre fuciae against the patentee hath judgment to recover 
the lancts, for the reason here ycelded by our author. 
But if an estate be made to a man and a woman and their heires 


Vide Sect. 666. 


[ 187. b.] 


before marriage, and after they marry, the husband and wife have 
moities between them, which is implyed in these words of our 
author, baron et sa feme. (2) 


(4) The words following between brackets 
not in L. and M. nor Roh. 


(187. b} 

(1) No &e. in L and M. nor Roh. 

(2) See acc. as to this difference between 
@ joint estate to husband and wife defere mar- 


‘* Forsque 


riage and one after, Calthrope’s Read | 
Copyh. 92. F. N. B. 194. B. See further cax 
of Butler and Baker 3. @o. the case of Mar 
gery More ant. 133. a. the case of 4 Ass. 4 
cited in 1. Ro. Abr. 271. and the case of Ward 
and Walthew Yelv. 101. 


Lib. 5. Of Joyntenants. Sect. 291. 


«6 Foreque un peraon en ley.” Bract. saith [fi] vir et uxor sunt [Y) Bract & 5. 
quasi unica fiersona, quia carouna et sanguisunus. (3) Ithath bin  Disent s2. 
said, that if a reversion bee granted to a man and a woman and !lb.+ &-¢. 
their heires, and before attornment they entermarrie, and then at- Pl. Com. 483. 
tornment is made, that the husband and wife shall have no moities 
in this case, (4) no more than if a charter of feoffment be made to 
a man anda woman, with a letter of atturnie to mike livery, they 
entermarry, and then liverie is made secundum formam charte, in 
which case it js suid that they have no moities. But certain it is, 
that if a feoffment were made before the stat. of 27 H. 8. of uses to 
the use of a man [g] and a woman, and their heirs, and they enter-  [g]4 Mar. Dyer 
marry, and then the statute is made, if the husband alien it is good Dyer + Mas 
for a moity ; for the statute executes the possession according to such 29 H. 8 Dyer 38 
qualitie, manner, forme, and condition, as they had in the use, so as 
though it vest during the coverture, yet the act of parliament exe- 
cutes several moities in them, seeing they had several moities in 
the use. (5) 

If an estate be made to à villeine and his wife [r] being free, ("14 A p7- 
and to their heires, albeit they have severall capacities, viz. the vil- 
leine to purchase for the benefit of the lord, and the wife for her 
owne, yet if the lord of the villeine enter, and the wife surviveth 
her husband, she shall enjoy the whole land, because there be no 
moities betweene them. 

A man makes a lease to 4. and to a baron and feme, viz. to 4. 
for life, to the husband in taile, and to the feme for yeares, in this 
case it is said, that each of them hath a third part in respect of the 
severaltie of their estates. 

Ifa feoffment be made toa man and a woman and their heires 
with warrantie, [+] and they entermarrie, and after are impleaded  r,1 pi. com. 488. 
and vouch and recover in value, moities shall not be betweene them ; Nichols case. 
for though they were sole when the warrantie was made, notwith- 
standing at the time when they recovered and had execution they 
were husband and wife, in which time they cannot take by moities. 

Albeit baron and feme (as Littleton here saith) be one person in 
law, so as neither of them can give any estate or interest to the 
other, (6) yet if a charter of feoffment bee made tothe wife, the 
husband as atturney to the feoffor may make liverie to the wife ; 
(7) and so a feme covert, that hath power to sell land by will, may 
sell the same to her husband, because they are but instruments for 
others, and the state passeth from the feoffor or devisor. 

If a husband, wife, and a third person purchase lands to them 
and their heires [¢] and the husband before the statue of 32 H. 8. (ques. 
cap. 1. had aliened the whole land to a stranger in fee, and died, cu! in vita 9 


the wife and the other joyntenant were joyntenants of the right, and 5 Ë. 3. in 30, 
if 


10 EL 7.20. 


F. N. B. 193. k 
(3) See ant. 112. a. where the same pas- post. 299. b. 


sage from Bracton is cited. 2) See Dy. 200 a. 
4) See acc. post. 810. a. and there the 6) Acc. ant. 112. a. and observe note 6. 
doctrine is more positively expressed. See ere. 
further the case of a lease for life to baron (7) Acc. ant. 52, a. 
and feme and afterwards Confirmation, 


Lib. 3. Cap. 3. Of Joyntenants. Sect. 29 


a] PL Com. 419, 
Sa rehartiges 
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if the wife had died, the other joyntenant should have had 
the whole right by survivor (1), for that they might have L188. a. 
joyned ia a writ of right (2), and the discontinuance should not have 
barred the entrie of the survivor, for that he claymed not under the | 
discontinuance, but by the title paramount above the same by the 
first feoffement (3), which is worthie of observation. But if the hus. 
band had made a feoffment in fee but of the maity, and he and his | 
wife had dyed, their moity should not have survived to the other. 

And for the better understanding of this diversity divers things 
are worthy of observation. 

First, that a right of action and a right of entrie may stand in 
joynture ; for at the common law the alienation of the husband was 
a discontinuance to the wife of the one moity, and a disseisin of the 
other, 30 as after the death of the husband, the wife hath a right d . 
action to the one moity, and the other joyntenant a right of entre 
into the other, but they are joyntenants of the right, because they 
may joyne in a writ of right. 

Secondly, that a right of action or a bare right of entrie cannd 
stand in joynture with a freehold or inheritance in possession, and 
therefore if the husband make a feoffment of the moitie, this was a 
discontinuance of that moity,® and the other joyntenant remained in 
possession of the freehold and inheritance of the other moity, which 
for the time was a severance of the jointure (4); and so are all the 
bookes, which seemed to varie amongst themselves, cleerely reco- 
ciled. 

If two joyntenants be of a rent, and the one of them disseise the 
tenant of the land, {u] this is a severgnce of the joynture for a 
time ; for the moitie of the rent is suspended by unitie of possessim 
(5), and therefore cannot stand in joynture with the other maitie in 
possession. And this is to be observed, that there shall never bee any 
survivor, unlesse the thing be in joynture at the instant of the death 
of him that first dyeth: (6) for the rule is, nihil de re eccrescit ci, 
qui nihil in re quando jus accresceret habet. 

Also if a man demiseth lands to two, to have and to hold to the 
one for life, and the other for yeares, they are no joyntenants; fora 
state of freehold cannot stand in joynture with a terme for yeares; 
and a reversion upon a freehold cannot stand in joynture with a free- 
hold and inheritance in possession, as shall be said in the next Chap- 
ter (7). Neither can a seisin in the right of a politique capacity 
stand in joynture with seisin in a naturall capacity, as shall be sai 
hereafter (8). 

If two femes be joyntly seised, and they take barons, and the 
barons joyne in an alienation and dye, the wives are joyntenants d 
the right, and may joyne in a writ of right ; and yet they may have 
severall writs of cui in vit@ at their election ; but when they have 
recovered in those severall writs, they shall be joyntenants againe. 
But if the barons had aliened severally, this had bin a severance of 
the joynture for a time, for the reason abovesaid. 

If two joyntenants, the one for life, and the other in fee, lose by 
default, the one shall have a writ of right, and the other a guéd ei de- 

JSorceat ; and yet when they have severally recovered, they shall be 
joyntenants 


(1) Acc. 2. Ro. Abr. 88. D. pl. 3. (5) See ant. 148. b. 

(2) See post. 337. a. (6) Acc. post. 193. a. 

(3) See post. 364. b. and ant. 185. a. (7) Post. Sect. 302. near the end. 
(4) Acc. post. 337. b. (8) Post. Sect. 297. 
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Lib. 3. Of Joyntenants. . Sect. 291. 


joyntenants againe (9). So it is if two joyntenants bee disseised, and 
an assise is brought, and the one is summoned and severed, and the 
other recover the moitie, and after another assise is brought, and he 
that recovereth is summoned and severed, and the other recover, 
albeit they severally recover, yet they are joyntenants againe (10). 

And in all cases where the joyntenants pursue one joynt remedy, 
and the one is summoned and severed and the other recover, he that Vid Lit. ep. Re 
is summoned and severed shall enter with him; but where their re- (Pot %4.b) 

- medies be severall, there the one shall not enter with the other, till 19 H-6: 10. 

both have recovered : and the same law is of coparceners. Iflands Entre congeable. 

[w] be demised for life, the remainder to the right heires of .S. Seat. 
and of J. N. J. S. hath issue and dieth, and after J. W. hath issue Tee 8.98 
and dieth, the issues are not joyntenants, because the one moity OE 2. 
vested at one time, and the other moity vested at another time (11). 
And yet in some cases there may be joyntenants, and yet the estate 
may vest in them at severall times. | 

If a man [x] make a feoffement in fee to the use of himselfe and fe) 17 EL Dyer 
of such wife as he should afterwards marrie, for terme of their lives, "s caso (13) 
and after he taketh wife, they are joyntenants, and yet they come 
to their estates at severall times (13). 

And so it is if I disseise one to the use of two, and the one agrees 
atone time, and the other at another, yet they are joyntenants. 

In this Section are three, &c. The first and second-are at large 


explained before ; the last is intended where more parties take then 
three. 


(9) See post. 214. a. and Bro. Abr. joynte- reason, see the arguments in Mr. Justice 
nants 6. Windham’s case, 5. Co. 7. a. 

(10) A like case of parceners is stated be- (19) It is in Dy. 339. b. pl. 48. but without. 
fore, and resolved in the same way. Ant. any name. It is also much at large in 2 Leon. 
164 a See further 19 H. 6. 45. b. 14. 

(11) For other cases, where joint words (13) [See Note 72.] 
are construed to operate severally for the like 





Lib. 3. Cap. 4. 


Of Tenants in Common. 


ey) CHar. 4. Of Tenants in Common. Sect. 292. [188. b.] 


EMANTS en Common sont 
TV ceux, que ont lerres ou tenements 
en fee simple, fee taile, eu per terme 
de rie, Sc. les queux ont tielx terres 
ou tenements per secerall titles, et 
nemy per joint title, et nul de ceux 
ssaroit de ceo son secerall, mes ils 
doient per la ley occupier tiels terres 
eu tenements en common, et pro in- 
diviso a prender les profits en common. 
Et pur ceo que ils aviendront a tielx 
terres ou tenements per severall titles, 
et nemy per un joynt title, et lour ec- 
expalion et possession serra per la ley 
perenler eux en common, ils sont ap- 
pels tenaunts en common. Sieome un 
homeenfeoff a deux joyntenants en fee, 
et l’un de eux alien ceo que a luy af- 
ert a un auter en fee, ore le alience 
et l'auter joyntenant sont tenants en 
common; pur ceo que ils sont eins en 
tiels tenemenis per severall titles, car 
Valienee vient eins en la moitie per la 
eoffement d’un des joyntenants, et 
l’auter joyrtenant ad Vauter moihe 
per force de la primer feo Sait 
a luy et a son compagnion, &e. (1). 
Et issint ils sont eins per severall 
titles, c’estascavoir per severull 
feoffements, Gc. (2). 


ENANTS in Cemmen are 

they, which have lands or tene- 
ments in fee simple, fee taile, or for 
terme ef life, ke. and they have such 
lands or tenements by severall titles, 
and not by a joynt title, and none 
of them know of this his scverall, 
but they ought by the law to occupie 


Sect. 292, 





these lands or tenements in eom 


mon, and pro indiviso to take the 
profits in common. And beeause 
they come to such lands or tene- 
ments by severall titles, and not by 
one joynt title, and their oce 

tion and possession shall be by law 
betweene them in common, they 
are called tenants in common. As 
if a man infeoffe two joyntenants 
in fee, and the one of them alien 
that which to him belongeth to 
another in fee, now the alienee and 
the other jointenant are tenants in 
common ; because they are in such 
tenements by several] titles, for the 
alienee commeth to the moytie by 
the feoffement of one of the joyn- 
tenants, and the other joyatenaat 
hath the other moitie by force of 
the first feoffement made to him 
and to his companion, &e. And se 
they are in by severall titles, that is 
to say, by severall feoffements, &e. 


let li S. ca, & L' TTLETOWN having spoken of parceners, which are onely by 
descent, and of joyntenants, which are onely by purchase and 
by joint title, speaketh now of tenants in common, which may be by 
three meanes, viz. by purchase, by descent, or by prescription, as 
hereafter in this Chapter shall appeare (3). 


6 Quher terme de vie, &c.” 
terme d’auter vie, or for tearm of yeares, or for any other 


fixed estate in the land. 


Here &c. implyeth fur C 189 a] 


And here it appeareth, that the essential difference betweene 
joyntenants and tenants in common is, that joyntenants have the 
lands by one joint title and in one right, (1) and tenants in com- 


(1) No &ec. in L. and M. nor Roh. 
(D No &c. in L. and M. nor Roh. 
3) See Sect. 310. which gives an instance 
of tenancy in common by prescription. 


(189. a.] 
(1) See post. 299. b. the first line. 





Lib. 3. 


| Of Tenants in Common, 


Sect. 295, 204. 


mon by severall titles, or by one title and by several] rights ; which Vite Seut, 206. 
is the reason, that joyntenants have one joint freehold, and tenants 


in common have severall freeholds. 


Onely this propertie is com- 


mon. to them both, viz. that their occupation is individed, and neither 


of them knoweth his part in severall. 


The example that Littleton putteth in this Section is perspicuoug, 


and needeth no explication. 


Sect. 293. 


T est asçavoir, que quant il est 

dit en ascun livre que home est 
seisic en fee, sauns pluis dire, il serra 
entendue en fee simple; car il ne serra 
entendue per tiel paroll (en Jee) que 
home est seisie en fee taile, sinon que 
aa mis a ceo tiel addition, fee tayle, 

Ce 


HIS is evident, and secundum erceliratioan it shall be taken ae de 
for the highest and best fee, and that is fee simple. 


“ Addition, fee tayle, &c.” 


(Ant i. be 

43, Co, 68,) 
ND it is to bee understood, that 
when it is said in any booke 
that a man is seised in fee, without 
more saying, it shall bee intended 
in fee simple; for it shall not bee 
intended by this word (in fee) that 
a man is seised in fee tayle, unlesse 
there bee added to it this addition, 
fee tayle, &c. 


dew 
(ARL 73.4) 


Here is implyed a maxime in law, 


viz. that edditio firobat minoritatem, as it is vulgarly said, the 


younger sonne giveth the difference. (2) 


7 


Sect. 294. 


TEM, sitrois jeyntenants sont, et 

un de eux alien ceo que a luy af- 
flert a un auter home en fee, en cest 
cas Valience est tenant en common 
ovesque les auters deux joyntenants ; 
mes uncore les auters deux joynte- 
nants sont scisies des deux parts joynt- 
ment queremayne (3), et de ceux deux 
parts le survivor enter eux deux tient 
lieu, Sc. (4) 


LSO, if three jeyntenants bee, 

and one of them alien that 
which to him belongeth to another 
man in fee, in this case the alience 
is tenant in common with the other 
two joyntenants: but yet the other 
two joyntenants are seised of the 
two parts which remain joyntly (5), 
and of these two parts the survivor 
petween them two holdeth place, 

0. 


HIS needeth no explication, onely the &’c. in the end of this 
Section implyeth, that the same law is where there be more 


joyntenants than three. 


(2) The difference of arms is meant. See 
more particularly as to this ant. 140. b. 


(3) que remayne not in L. & M. sor Roh. 
Vén L 


(5) See Sect. 304. & 312. 


és 


(4) No &e.in L. and M. ner Rol 


Lib. $. Cap.4. 


Sect. 295. 


TEM, si soient deux joyntenants 
I en fee, et Vun dona cco que a luy 
afiert a un auter en le tayle (4) [et 
Vauter done ceo que u luy afjiert a un 
auter en le taile] les donees sont te- 
nants en common, ec. 


Vide Sect 500. 


Of Tenants in Common. 


Sect. 295, 296. 


[189. b.] 


AS if there bee two joynte- 
nants in fee, and the one giveth 
that to him belongeth to another in 
tayle, and the other giveth that te 
him belongs to another in taile, the 
donces are tenants in commou, &c. 


HE &c. in the end of this Section implyeth, that so it is when 


a lease for life or fiur auter vie is made, for in that case also 
the lessees are tenants in common. 


- Sect. 296. 


A [ ES si lerres sont dones a deux : 
@ 


homes, et a les heires de lour 
deux corps engendres, les donees ount 
Joint estate pur terme de lour vies ; et 
sichescun de eux ad issue et dery,lour 
issues tiendront en common, &c. Mes 
si terres sont dones a deux ables, 
sicome al abbe de Westminster et al 
abbe de S. Albon, a aver et tener a 
eux ct a lour successors, en cest cas ils 
ont maintenant al commencement 
estate en common, et nemy joynt 
estate. Et le cuuse est, pur ceo que 
cuescun abbe ou auter soveruigne de 
‘meason de relirion, devant que il fuit 
fait abbe ou soreruigne, Ëc. il fuit 
Jorsque come mort person en ley, et 
quant il est fait abbe (2), il est come 
aun home personable en ley tantsole- 
ment a purchaser et aver terres ou 
fenements ou auters choses al use de sa 
meuson, ef nemy a son proper use, 
come auter seculer hame poit, et pur 
ceo alcommencement de lour purchase 
ils sont tenants en common; et si l’un 
de eux devie, Vabbe que survesquist 
n’averu my tout per le survicour, mes 
le successor de l’abbe que morust tien- 
dra le moitie en common ove Vabbe 
que survesquist, ec. 
the successor of the abbot 


UT if lands be given to twe 

men, and to the heires of their 
two bodies begotten, the donees 
have a joynt estate for tearme of 
their lives; and if each of them 
hath issue and dye, their issues shall 
hold in common, &c. But if lands 
be given to two abbots, as to the 
abbot of Westminster, and to the 
abbot of Saint Albons, to have and 
to hold to them and to their sue- 
cessors, in this case they have pre- 
sently at the beginning an estate in 
common, and not a joynt estate. 
And the reason is, for that every 
abbot or other soveraigne of a house 


of religion, before that hee was 


made abbot, or soveraign, &c. was 
but as a dead person in law, and 
when he is made abbot, he is as a 
man personable in law onely to 
purchase and have lands or tene- 
ments or other things to the use of 
his house, and not to his own pro- 
per use, as another secular man 
may, and therefore at the beginning 
of their purchase they are tenants 
in common; and if one of them 
die, the abbot which surviveth shall 
not have the whole by survivor, but 


which is dead shall hold the moity in 


common with the abbot that surviveth, &e. 


« SI 


(1) The words between brackets not in L. and M. nor Roh. 


(2) Éfe. in L. and M. and Roh. 


PPT OO 


Lib. 3. Of Tenants in Common. 


“ GNI terres sont dones a deux homes, E7c.”” Of this sufficient hath 
been spoken in the Chapter [a] of Joyntenants. 


‘6 Mes si terres sont donce a deux abbes, &%c.” In this case of the 
two abbots in respect of their several capacities, albeit the words 
bee joynt, yet the law [6] doth adjudge them to be severally 
seised (3). 


Sect. 297. 


[a] Sect. 285. 
(Aut. 182. a.) 


Saund. 319.) 
6] 7 H. 7.0. be 
16 H. 7° 15. be 


5 H. 7. 25. 
‘ -18 B.S. 97. 49Æ.85.95.b. (2 Re Abr 91. 3 Saund 319.) 


The &c. in the end of this Section. implyeth, that so it is, if any 

[ce] body politique or corporate, be they regular as dead persons in 
[190 a ] law (whereof our author here speaketh) or seculer : as if 
* &* 4 lands be given to two bishops, to have and to hold to them 

two and their successours : albeit the bishops were never any dead 
persons in law, but alwayes of capacitie to take, yet seeing they take 
this purchase in their politique capacitie, as bishops, they are pre- 
sently tenants in common, because they are seised in severall rights, 
for the one bishop is seised in the right of his bishoprick of the one 


moitie, and the other is seised in the right of his bishoprick of the ~ 
other moitie, and so by severall titles and in several] capacities, | 


whereas joyntenants ought to have it in one and the same right and 
capacitie, and by one and the same joynt title. The like law is, if 
lands be given to two parsons and their successors or to any other 
such like ecclesiasticall bodies politique or incorporate, as hath bin 
said. 

If a corodie be granted to two men and their heires, in this case, 
because the corodie is incertaine and cannot be severed, it shall 
amount to a severall grant to each of them one corodie ; for the 
persons be severall, and the corodie is personall. (1) 


Sect. 297. 


TE.M, si terres soient dones a un LSO, if lands bee give} to an 


Vide Sect. 300. 


[c] 4M. 7. 45. 
18 E. 3,27. b. 


abbe et a un secular home, a aver abbot and a secular man, te. 


et tener a eux, scil. al abbe et a ses have and to hold to them, viz: to - 
successors, et al secular home a luy et the abbot and his successors, ad - 
a ses heires, donques ils ountestateen to the secular man to him and to : 
his heires, they have an ‘estute fn 
common, causa qua supra. 


common, causa qua supra. 


ND so it is, if lands be given to the parson of Dale and toa 
lay man, to have and to hold te them, that is to say, to the 
parson and his successors, and to the lay man and his heires, they 
are presently tenants in common for the causes abovesaid. So of a 


bishop, &c. Æt sic de similibue. 


If lands bee given fo the king and to a subject, to have and to 

. hold to them and to their heires, yet they are tenants in common, 

and not joyntenants ; for the king is not seised in his naturall ca- 

pacitie, but in his royall and politique capacitie, in jure coronas 
w 


; (190.03 
(3) [See Note 73] (1) [See Note 74.] 


~~ M 
Fa 


“a 
ray 


Lib. 3. Cap. 4 Of Tenants in Common. Sect. 298, 299. 
which cannot stand in joynture with the seisin of the subject in his 
naturall capacitie. So likewise if there be two joyntenants, and the 
crowne descend to one of them, the joynture is severed, and they 
are become tenants in common. But if lands be given to .4. de B. 
bishop of V. and to a secular man, to have and to hold to them 
two and to their heires, in this case they are joyntenants ; for each 

e of them take the lands in their naturall capacitie. 


If lands be given to Jon bishop of Norwich and his successors 


wmel and to Joan Overall doctor of divinity and his heires, being one 
wea and the same person, he is tenant in common (d] with himselfe. 
44 E. LS But our author’s rules doe not hold in chattels reals or personals ; 


for if a lease for yeares be made or a ward granted to an abbot 
and a secular man, or toa bishop and a secular man, or if goods 
be granted to them, they are joyntenants, because they take not 


in their politique capacity. (2) 


Sect. 298. (1) 


TEM, si terres soient dones a 
deux aaver et tener, scil. Pun 
moitie a l’un et a ses heires, et Pauter 
moity a Vauter et a ses heires, ils sont 


[190. b.] 


LSO if lands bee given to twe 

to have and to hold, scil. the 
one moity to the one and to his 
heires, and the other moity te the 
other and to his heires, they are te- 
nants in common. 


ND the reason is, because they have severall frecholds and an 


Here is to bee observed, that the Acbendum doth sever the pre- 


mises that frimd facie seemed to be joynt ; for an expresse estate 


tenants en common. 
Cha. 78. 
Anat. 185. a. b.) . «pee 
occupation firo indivise. 
Oke Abr. 09. 
Ant. 185. b.) 


controlls an implyed estate as hath beene said. 


Sect. 299. x 


ym. si home seisie de certaine 
terres enfeojfa un uuter de le moi- 
tie de mesme la terre sans ascun pur- 
lance de assignment ou limitation de 
mesme la moitie en severaltie al temps 
del feoffment, donques le feoffee et le 
Seoffor tiendront lour paris de la 
terre en common. 


LSO, if a man seised of certaine 

lands infeoffe- another of the 
moitie of the same land without any 
speech of assignement or limitation 
of the same moity in severaltie at 
the time of the feoffment, then the 
feoffee and the feoffor shall hold 
their parts of the land in common 


(2). 


ND the like law is, if the feoffment bee made of a third part 
or a fourth part, &c. 


And if there be an advowson appen- 


dant, they are also tenants in common of the advowson. (3) And 


(2) [See Note 74] 


(190. b.] 
ou In L. and M. and Roh. this Section 
ts By breake immediate! after Sect. 300. 


Abridgement fle 


albeit 


Seoffements. de terres pl. 75. cites this Section 
of Littleton, and in support of it refers to 
various cases in Fitzherbert’s Abridgment. 
See further Bro. Nouv. Cas. 154 194 
6. Co. 1. and Dy. 187. a. pl. 5. 

(3) Jee post: 307. a. 


a i 


Lib. 3, Of Tenants in Common. 
albeit it is Said, that such a feoffment of a moitie or third part, 
&c. is not good without writing, for that (as they say) a man can- 
not create an uncertaine estate in land by parol; yet is the law 
cleere, that such a feoffment is good by parol without writing, and 
such an uncertaine estate shall passe by livery, and so it appeareth 
in our bookes. . 

Ifa verdict finde, that a man hath duas fartes manerii, &'c. in 
tres fiartes divisas, this shall not be intended to be in common; 
but if the verdict bee in tres partes dividendas, then it seemeth that 
they are tenants in common by the intendment of the verdict. (4) 

But if a man be seised of a mannor whereunto an advowson is 
appendant, and maketh a feoffment of three acres parcell of the 
mannor together with the advowson of two, to have and to hold 
the one moity together with the moitie of the advowson to the one 
and his heires, and the other moity together with the other moity 
of the advowson to the other and his heires, this cannot bee good 
without deed ; for the feoffor cannot annex the advowson to these 
three acres, and disannex it from the rest of the mannor, without 
deed. (5) 


Sect. 300. 


Sect. 300, 301. 


21E.¢ 72. lg 

4 
91 R. 4. 82. à 
8 E. $. > 67. 
Tem i 
Veotinents 115. 
34 E. 1. quar. 
imped. 179. 
10 Eliz. Dyer 28 
23 E. 3. 6. 
Fooffments 316. 
6 E. 3. 80. 
89 E. 3. 38. 
6 E. S. 16. 
17 E. 3. 3. 
18 EB. % 4. 
43 E. 8.26. 
85. As. 8. 
33 H. 6. 5. 


PPS: 
bare 






T est asçavoir, que en mesme le 
4 maner come est avanidit de te- 
manis en common, de terres ou tene- 
ments en fee simple, ou en fee taile, 
[191. a.] en mesme le maner poit 

estre de tenants a terme de 
$ vie. Sicome deux joyntenants sont 
en fee, et Vun lessa a un home ceo que 
a luy a pur terme de vie, et 
Vauter joyntenant lessa ceo que -a 
luy affiert a un auter pur terme de 
wie, Ee. les deux lessees sont tenants 
en common pur lour vies, &c.* 


ND it is to bee understood, that 

in the same manner as is afore- 
said of tenants in common, of lands 
or tenements in fee simple, er in fee 
taile, in the same manner may it be 
of tenants for terme of life. As if 
two joyntenants bee in fee, and the 
one letteth to one man that which to 
him belongeth for terme of life, and 
the other joyntenant letteth that 
which to him belongeth to another 
for terme of life, &c. the said two 
lessees are tenants in common for 
their lives, &e. 


Vid. Sect. 295. where this is sufficiently explained before. 


Sect. 301. 


TEM, si home lessa terres a deux 
homes pur terme de lour vies, & 
lun granta tout son estate de ceo quea 


luy affiert aun auter, donques Vauter 
tenant a terme de vie, et { celuy a awe 


(4) [See Note 76.] 

Ÿ hors the references in the margin, 
see By. 48. b. pl. 3. and Dodoridge on Ad- 
vowsons 30. 


LSO if a man let lands to two 
men for terme of their lives, & 
the one prants all his estate of that 
which belongeth to him to another, 
then the other tenant for terme of 
life, 
(191. a.) 

+ [At this page Mr. Burzzr’s notes 

commence. See Note 77.] ° 


e ec. not in L. and M. or Roh. 
+ Mesme added L and M. but not in 


Koh. 


Lib. 3. Cap. 4. 


le graunt est fait sont tenants en 
common, durant le temps que ambi- 
deux les lessees sont en vie. 


Et memorandum, que en touts ¢ 
autere tiela cuses, coment que ne sont 
icy expressement mores ou specifics, si 
sont en semblable reason, sont en 


Of Tenants in Common. 


Sect. 302. 


life, and he to whom the grant is 
made, are tenants in common dur- 
ing the time that both the lessees be 
alive. 

And memorandum. that in all 
other sueh like cases, althoügh it he 
not here expressely moved or spe- 
cified, if they be in like reason, they 


|| semblable ley. are in the like law. 
Ag ‘ep ND so it is if lands bee letten to two for terme of their lives 
et corum alterius diutiès vêventi (1), and one of them granteth 
his part to a stranger, whereby the joynture is severed, and dyeth, 
here shall bee no survivour, but the lessor shall enter into the moity, 
and the survivour shall have no advantage of these words, ef corum 
alterius diutiia viventi, fortwo causes. First, for that the joynture 
is Severed. Secondly, for that those words are no more then the 
Common Law would have implyed without them, and exfressio 
corum qu® tacitè ineunt nihil operatur. Hereby it appeareth that in 
case of leases for life it is more beneficiall for the lessor to have the 
joynture severed then to have it continue. 


Vi Seet 1. “4 Si soient en semblable reason sont en semblable ley.” Here Lit- 


tleton citeth one of the Maximes of the Common Law. That where- 
soever there is the like reason, there is the like law. Ub: cadem 
ratio, ibi idem jus ; or ubt eadem ratio, ibi idem jus esse debet ; for 
ratio est anima legis. And therefore ratio potest allegart deficiente 
lege. But it must be ratio vera et legalis ef nonaffarens. And here 
it appeareth that argumesium à simili is good in law. Sed similitude 
legalis est casuum diversorum inter se collatorum similis ratio quod 
inunostmiliumvalet, valebitin altero, disstmilium dissimilie est ratio. 


Sect. 302. 


TEM * si deux joyntenants en fee 

sont, ct Pun leasa ceo que a luy af- 
jiert a un auter pur terme de sa vie, 
le tenant a terme de vie durant sa vie, 
et Vauter joyntenaunt que ne lessa pas, 
sont tenanis en common. El sur ceo 
case un question puit surder; { si come 
en tiel case mittomus que le lessor ad 
issue et decie vivant l’auter joynte- 
nant son companion, et vivant le 
tenant a terme de vie, le question poet 
estre tiel : Si le reversion de la moitie + 
que le lessor avoit discendra al iseue 


+ les added in L. and M. but not in Rob. 
1 semble L. and M. and Roh. 
(1) [See Note 78.) 


[191. b.] 


LSO if there bee two joyate- 

A nants in fee, and the one letteth 

that to him belongeth to another for 
terme of his life, the tenant for term 
of life during his life, and the other 
jointenant which did not let, are 
tenants in common. And upon this 
case a question may arise ; as in such 
case admit that the lessor hath issue 


and die, living the other joyntenant 


his companion, and living the tenant 
for life, the question may be this, 
Whether the reversion of the moity 
| which 


C191. b. 
* si deux not in Roh. but in L. and M. 
Ÿ # not in L. and M. or Rob. 
+ &c. added in L. and M. and Roh. 


Lib. 3. 


le lessor, ou que Vauter joyntenant 
avera || cel reversion per le survivor ? 
Ascuns ont dit en cest case, que l’au- 
ter joyntenant avera cel reversion per 
le survivor: ct lour reason est tiel, 
scilicet que quant les joyntenants 
Jueront joyntment seisies( en fee sim- 
ple, Sc. coment que l’un de eux fist es- 
tate de ceo que a luy affiert pur terme 
de ¥ sa vie, et coment que il ad sever 
le franktenement de ceo que a luy 
affiert per le lease,uncore il n’ad sever 
le fee simple, mes le fee simple demurt 
a eux joyntment come il fuyt adevant. 
Et issint semble a eux, que Vauter 
joyntenant que survesquist, avera le 
reversion per le survivour, &c. Et 
auters ont dit le contrarie, & ceo est 
lour reason, scilicet, que quant l’un 
des joyntenants lessa ceo que a luy 
affiert a un auter pur terme de sa vie, 
per tiel lease le franktenement est 
sever de le joynture. Et per mesme 
le reason le reversion que est depen- 
dant sur mesme le franktenement, est 
seoer de le joynture. Auxy si le les- 
sour ust reserve aluyun annuall rent 
sur le leas, le lessor solement averoit 
le rent, &c. le quel est un proofe que 
le reversion est solement en luy, et que 
Pauter n’ad riens en cel recersion, &c. 
Auxy si le tenant a term de vie fuit 
impleade, &c. & fist default apres de- 
fault, donques le lessur serroit de ceo 
solement receive a defender son droit, 
et son compagnien en cest case en nul 
manner serroit receive, le quel prove * 
le reversion del moity d’estre tanisole- 
ment en le lessor: et sie per conse- 
quens, si le lessour morust vivant le 
lessce terme de vie, le reversion 
discendra al heire de lessour, et nemy 
deviendra a Vauter joyntenant per le 
survivor, Ideo quere, Mes en cest 
case si celuy joyntenant que ad le 
Sranktenement ad issue d decie, vi- 
want le lessor & lessee, donques il sem- 
ble, que mesme Vissue avera cest moi- 
tic 
g cel reversion, ceo in L.and M. and Rob. 
$ en—de in L. and M. and Rob. 
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which the lessor hath shall descend 
to the issue of the lessor, or that the 
other jointenant shall have this re- 
version by the survivor? Some have 
said in this case, that the other join- 
tenant shall have this reversion by 
the survivor; and their reason is 
this, scil. That when the jointe- 
nants were jointly seised in fee sim- 
ple, &e. although that the one’ of 
them make an estate of that to him 
belongeth for term of his life, and 
although that hee hath severed the 
frechold of this which to him be- 
longs by the lease, yet he hath not 
severed the fee simple, but the fee 
simple remains to them jointly as it 
was before. And so it seemeth to 
them, that the other joyntenant 
which surviveth shall have the re- 
version by the survivor, &c. And 
others have said the contrary, and 
this is their reason, scilicet, That 
when one of the join-tenants leaseth 
that to him belongeth, to another 
for terme of his life, by such lease 
the freehold is severed from the 
joynture, And by the same reason 
the reversion which is depending 
upon the same frechold is severed 
from the joynture. Also if the les- 
sor had reserved to him an annual 
rent upon the lease, the lessor onely 
should have had the rent, &c. the 
which is a proofe, that the reversion 
is onely in him, and that the other 
hath nothing in the reversion, &c. 
Also if the tenant for terme of life 
were impleaded, & maketh default 
after detault, the Jessor shall be only 
received for this,todefend his right, 
and his companion in this case in 
no manner shall be received, the 
which proveth the reversien of the 
moitie to be onely in the lessor: and 
so by consequent, if the lessour dieth 
living the lessee for terme of life, 
the reversion shall descend to the 

heir 


€ sa not in L. and M. or Roh. 
* que added in L. and M. and Roh. 





Lib. 3. (Cap. 4. 


tie en demesne, ct en fee per discent, 
pur ceo que * un franktenement ne 
poet per nature de joynture estre an- 
nexe aun reversion, &c. Et il est 
certaine,que celuy que lessa fuit seisie 
de le moitie en son demesne come de 
fee, et nul avera ascun joynture en 
son franktenement. Ergo ceo discen- 
dra a son issue, &c. Sed quære. 
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heir of the lessour, and shall ss 
come to the other joyntenant by the 
surviver, Ideo quere. But in the 
case if that jointenant which hath 
the freehold hath issue, & dies living 
the lessor and the lessee, then ü 
seemeth that the same issue shall 
have this moity in demesne, and m 
fee by descent, for that a freeheld, 





cannot by nature of joynture bee annexed to a reversion,&e. And 
it is certaine, that hee which leased was seised of the moitie in his 
demesne as of fee, and none shall have any joynture in his freehold, 


therefore this shall descend to his issue, &c. 


Sed querre. 


“ I deux joyntenants en fee, fc.” 
This needeth no explanation. 


‘“ Et eur ceo case un question poct surder, Je.” 

Here Littleton maketh a question, and sheweth the reasons on 
both sides, and concludes with a Quære. When Littleton maketh 
@ question, and sheweth the reason on both sides, the latter is ever 
But time hath made this question 
without question ; for now all agree, that the joynture is severed 
for the time, according to the latter opinion here set downe in Lit- 
tleton, whose reasons are unanswerable: for many times the change 
of the freehold makes an alteration or change of the reversion 
As if tenant in taile, or the husband seised in the right of his wife, 
or tenant for life, make a lease for life of the lessee, in evene of 
these cases the lessour doth gaine a new reversion by wrong, as shall 
be said more at large in the chapter of Discontinuance ; and if the 
elder brother grant the reversion (expectant upon a freehold) fer 


“ Per mesme le reason le reversion que est defendant sur meepie 


If two joyntenants in fee be, and they both joyne in a lease te 
an abbot and a secular man for term of their lives, here the rever- 
sion that is dependant upon severall freeholds is severed. And so 
it is if they joine in a lease to two secular men, to have and to had 


the one moity to the one for life, and the other moity to [192. a] 


If two joyntenants be of a lease for twenty ane years, and the 
one of them letteth his part for certaine yeares, part of the terme, 
the joynture is severed, and survivor holdeth not place, for a terme 
for a small number of yeares is as high an interest as for many 
more years; and so was it resolved fil. 18 EL Regine, in Com- 


If two coparceners ‘be in fee, and the one make a lease for life, 
this is no severance of the coparcenary, for notwithstanding the 


Vid 33H 0. 4. b. 

[a] Vide Sect. his owne, [a] and the better. 

$40. S75. 430, 

O00. 462, 463, 

464, 482. 488. 

648. 720. 729 

Vai. Sect. 170. 

Vid. Sect. 8. 

(amt 19 ®) 

¢ ; life, it shall cause fossessio fratris, as hath beene sayd. 
le franktenement est sever de le joynture, Se.” 

7 H7.9. 

(Aut. 189. b.) 
the other for life, for both these cases are warranted by 
the authority of Litéleton. 

(Post. Sect. 319. 

199. a.) 

° Hil. 18 Eliz. muni Banco, * which I myselfe heard. 
lord shall make one avowrie upon them both. 

(Ant 167. 8.) 


But if two joyntenants be, and one maketh a lease for life, this 
is a severance of the joynture, as Littleton here taketh it, and seve- 
ral avowries shall be made upon them. (1) 

. a Aury 


® un not in L. and M. or Bob. (1) [See Note 79.] 


Lib. 3. 


“ Auxy si le lessor ust reserve un annual rent, le lessor solement 
avera le rent, &c.” But if two joyntenants make a lease for life, 
reserving a rent to one of them, the rent shall enure to them both, 
because the reversion remains in jointure, unles the reservation be by 
deed indented, and then he onely to whom it is reserved shall have 
it. But if they make a lease by deed indented, reserving or saving 
the reversion to one of them, that is void, because they had the 
reversion before, but the rent is newly created. , 

“And so it is if such a lessee for life should surrender to one o: 
them, it shall enure to them both, for that they have a joynt re- 
version. But if the lessee grant his estate to one of them, no part 
of it shal enure to his companion, because for the moity belonging 
192. b to his companion, it is in esse in him to whom the graat is 
[ . .] made, the reversion to the otlier in fee. 

If tWo joyntenants make a lease for life, the remainder to his 
companion in fee, this is a good remainder of his moitie to his 
companion. 
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‘* Dongues le feoffor serra de ceo solement receive, Sc.” 


“* Receive,” Receit, Receftio, is in many cases where a person, 


partie to a writ, or an estranger thereunto, to whom a reversion or 
remainder appertaineth, shall in default of another person be re- 
ceived to defend his or her freehold or inheritance, the law saith, 
Admittatur, tc. And this admission or receipt is given by sundry 
statutes [/ ] (and this is that which the civilians call, Admissto ter- 
sie persone fro interesse ). Et in casibus predictis due concurrunt 
actiones: una inter petentem 9 tenentem, © alia inter tenentem, tue 
suum ostendentem & petentem. mo 


“ Pur cee que un franktenement ne poet fier nature de joynture, 
cetre annexe aun reversion.” And this is the principall reason, 
and of this sufficient hath beene said in the chapter of Joyntenants, 
Sect. 291. 


ss 7e.” This &%c. in the end of this section, implieth any other heir 


lineal or collaterall. 


[195. a.] Sect. 303. 


ES siissint soit quela leyen cest 
cas est tiel, que si le lessor devie 


Sect. 303. 


§ BK. 4.42% 

27 H. 8.16. 

7 E. 4. 25. 

14 Ed. 3. Br. 283. 
(Ant. 47. a.) 
(Post. 314. a.) 


§ E. 4. 4. 
Rep. 66. 
te B14. a.) 


Cro. 611. 
erk 314 


inguishment 8. 
(4. Lee. 187.) 


(Pest. 332. b.) 


20 E. 1. Statute 
de defeusione 
Juris. 18 KR, + 
cap. 16. 


UT if it be so that the law in 
this case bee such, that if the 


vivant le lessee, et vivant Vauter joyn- 
tenant que ad le franktenement de 
Vauter moitie, que’ lereversion discen- 
dra alissue del lessor, donque est le 
joynture et title que ascun de eux poit 
aver per le survivor, et le droit de le 
joynture anient, et tout ousterment 
defeat a touts jours. En mesme le 
maner est, si celuy jeynienant que ad 
le franktenement devie vivant le lessor 

et 


Vou. I. 


lessor die living the lessee, and liv- 
ing the other joyntenant which hath 
the freehold of the other moity, that 
the reversion shall descend to the 
issue of the lessor, then is the joyn- 
ture and title which any of them 
may have by the survivour, and the 
right of the joynture taken away, 
and altogether defeated for ever. 
In the same manner it is, if that 


joyn- 


69 
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et le lessee, ei la ley soit tiel que 
son franktenement et fee que il ad en 
le moitie discendra a son issue, don- 
ques le joynture serra defeat a touts 
jours. 
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joyntenant which hath the freehold 
dye living the lessor and the les- 
see, if the law bee so as his freehold 
and fee which he hath in the moity 
shall descend to his issue, then the 
joynture shall be defeated for ever. 


“ ONQUES est le joynture et title, &c. et le droit de le joyn- 


ture ænient, sc.” 


And the reason of this is, for if the joynture be severed at the 
time of the death of him that first deceased, the benefit of the sur- 


vivor is utterly destroyed for ever, as hath beene said [*] afore in 
the Chapter of Joyntenants. But in the case aforesaid, if tenant 


for life dyeth in the life of both the joyntenants, they are joyntenants 


againe as they were before. 


If two joyntenants be in fee, and the one letteth his part to 
another for the life of the lessor, and the lessor dieth, some say that 
his part shal survive to his companion, for by his death the lease 


was determined. 


And others hold the contrary ; and their reason 


is, first, for that at the time of his death the joynture was severed, 
for so long as he lived the lease continued. And secondly, that 
notwithstanding the act of any one of the joyntenants there must 
bee equall benefit of survivor as to the freehold. But here if the 
other joyntenant had first died, there had been no benefit of survivor 
to the lesser without question. 


Sect. 304. _ 


TEM, si trois joyntenants sont, 

et l'un relessa per son fuit aun de 
ses companions tout le droit que il 
avoit en le terre, donques ad celuy a 
que le releas est fait, le tierce part de 
les terres per force de le dit releas, et 
il et son companion teigneront les 
auters deux parts * en joynture. Et 
quant al tierce part, que tl ad per 
force de releas, il tient cel tierce part 
ove luy meame ef son companion en 


AT if three joyntenants be,: 
and the one release by his deed 
to one of his companions all the 
right which he hath in the land (4), 
then hath he to whom the release is 
made, the third part of the lands by 
force of the said release, and he and 
his companion shall hold the other 
two parts in joynture. And as to 
the third part, which he hath 
force of the release, he holieth that 
third part with himselfe and his 
companion in common. 


PON this case these two things are to be observed. First, 

that in this case this release doth enure by way of master 
Pestate, and not [*] by way of extinguishment, for then the release 
should enure to.his companion also, and he is in the fier by him 
that maketh the release. [a] But if hee had released tothe other 
two, then had it wrought no degree but in supposition of 
law, for many purposes they to whom the release is made 
(as hath beene said) shall bee supposed in from the first feoffor, as 


[193. b.] 


they 


9 en jointure—joiniment, in L. and. M. and Roh. (1) [See Note 80.) 
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they shall deraigne the first warrantie for the whole. [8] The se- 
cond thing to bee observed is, that he to whem the release is made 
hath a fee simple without this word (heires), as hath beene touched 
in the first chapter of the first booke, for that he to whom thie release 
is, is seised fier my et fer tout, of the fee and inheritance, as hath 
been said in the Chapter of Joyntenants. And note, the like law is 
betweene coparceners : and further, if there be two coparceners, 
and the one hath issue twentie daughters and dieth, the other may 
release to any one of the daughters, her whole part, albeit she to 
whom the release is, hath not an equall part; but for the privitie 
and the individed estate, the release is good. 

But if two joyntenants be of twenty acres, and the one maketh a 
feoffment of. his part in eighteene acres, the other cannot release 
his entire part, but only in two actes, for that the joynture is se- 
vered for the residue. 


Sect. 305. 


Sect. 365. 
Avy ie a.) 


19 H. 6.17. 
(Ante 9. b.) 


T est asçavoir, que ascun foits} 

un releas prendra effect, et ure- 
ra pur mitter Pestate de celuy que fist 
le releas a celuy a que le releus est 
fait, sicome en le cas avant dit, et 
auxy, sicome j'ynt estate soit fait a 
le baron et sa feme, ct a la tierce per. 
sont, et la tierce person relessa tout 
son droit que il ad || a le baron, adon- 
que ad le baron la moitie que le tierce 
avoit, et la feme de ceo n’ad riens. 
Et si en tiel case le tierce relessa 
a la feme nient nosmant le baron 
en le release, donques ad la feme 
le moitie que le tierce avoit, &c. et 
le baron n’ad riens de ceo forsque 
en droit sa feme, pur ceo que en tiel 
case le release urera de faire estate 
a celuy a que le release est fait, de 
tout ceo que affiert a celuy que fait 
le release, woe y que J 


IS is evident upon that which hath beene said before. 
{c] And it is to bee understood, that a release may enure 


sometimes a deed of release 
shal take effect, and enare to put 
the estate of him which miakes the 
release to him to whom the release 
is made, as in the case aforesaid,and 
also, as if a joynt estate bec made to 
the husband and wife, and of a third 
person, and the third person release 
all his right which hee hath to the 
husband, then hath the husband the 
moitie which the third had, and the 
wife hath nothing of this. And if in 
such case the third release to the 
wife not naming the husband in the 
release, then hath the wife the moi- 
tie which the third had, &c. and the 
husband hath nothing of this but in 
right of his wife, because that in 
this case the release shal enure to 
make an estate to whom the release 
is made, of all that which belong- 
eth to him which maketh the re- 
lease, &c. 


A ND it is to be observed, that 


gum 


appeareth. Secondly, by way of mifter le droit. 


foure manner of wayes. First, by way of mitter Pestate, as here it ° ea hin 40s.) 
Thirdly, by way Sec more ef this ka 
of extinguishment. Fourthly, by way of creation or inlargement of SH, Chapteref 
an estate, as hereafter in this Chapter shall appeare. And it is to (Post. 273.6) 
bee observed, that upon a release that créates or inlargeth an a1 H.6 Lo. 
(Ant. 144, a.) 


estate, or enures by way of mitter estate, a rent may bee reserved, 


Teen fait et, added in L. and M and Roh, 
+ que added in L. and M. 


1 Ee. added in L. and M. and Rob, 
§ Éfc. added in L. and M. and Reh: 
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but not upon a release that enureth by way of mitter le droit, or 
which enures by way of extinguishment. 

The ( &c. )in the end of this Section implieth a diversitie 194 
between a release which enures by.way of mitter [estate [ ° a.] 
(whereof Littleton here speaketh) and a release that enures by way 
of extinguishment: for of a release enuring by way of extinguish- 
ment made to the husband, the wife shall take benefit, or to the wife, 
the husband shall takg benefit, as hereafter shall more at large be 


said. 


Sect. 506. 


T'en ascun cas un releas urera 

de mitter tout le droit que il que 
Sait le releas ad a celuy a que le re- 
lease cet fait. Sicome home scisie de 
certain tenements est disseisie per deux 
disecisors, si le disseisce per son fait 
relessa fout son droit, &c. a un des 
disscisors donque celuy a que le releas 
est fait, avera oe tiendra touts les 
tenements a luy solement, et oustera 
son companion de chescun occupation 
deceo. Et le cause est, pur ceo que 
les deux disseisors fueront cins * en- 
counter la ley, ef quant un de eux 
happe le releas de celuy que ad droit 
d'entre, &c. cest droit en tiel cas }ves- 
tera en celuy a que le releas est fait, 
et est en tiel plyte, sicome t il que avoit 
droit || avoit enter, ct luy enfeoffa, 
&c. Et la cause est, pur ceo que il 
que avoit adevant estate per tort, 
scilicet, per disseisin, &c. ad ore per 

le releas un estate droiturel. § 


(8. Rell. Abr. 409. 
414. Post. 376. a.) 


enure to put all the right whieh 
who maketh the release hath te 
him to whom the release is made. 
As if a man seised of certaine tene- 
ments is disseised by two disseisors, 
if the disseisee by his deed release all 
his right, &c. to one of the disseisors, 
then hee to whom the release is 
made, shall have and hold al the 
tenements to him alone, and shal 
oust his companion of every oecu- 
pation of this. And the reason is, 
for that the two disseisors were in 
against the law, and when one of 
them happeth the release of him 
which hath right of entry, &e. this 
right in such case shall vest in him 
to whom the release is made, and he 
is in like plite, as hee which hath the 
right had entered and enfeoffed 
him, &e. And the reason is, for 
that he which before had an estate 
by wrong, scilicet, by disseisin, &e. 
hath now by the release a rightful 
estate. 


A ND in some case a release shal 
e 


ERE Listleton pursueth the second part of his division, viz. 


where a release shall enure by way of mitter le dreit. 


“4 Diseeisie per deux disecisore, 5c.” The like law is, where there 
bee two joynt abators or intruders which come in meerely by 
wrong. But if two men doe usurpe by a wrongfull presentation to 
a church, and there clarke is admitted, instituted and inducted, 
and the rightfull patron releaseth to one of them, this shall enure 
to them both, for that the usurpers come not in meerely by wrong, 
but their clarke is in by admission, and institution, which are judiciall 


* see tenements per tert, per eux fait, added 
in L. and. M. and Roh. 

Ÿ vestere—vest in L. and M. and Roh. 

¢ H—silin L. and M. and Reh, 


acts. 


u! te. added : avoit enter, ef, not in L. and 
.nor Roh. 


$ &c. added in L. and M. and Rok. 
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acts. [d] And therefore an usurpation shal worke a remiffer to 
one that hath a former right. 


“ Dengues celuy aque le release cet fait avera et teignera touts 
les tenements, &'c.” Here by operation of law presently upon the de- 
liverie of the release the whole freehold and inheritance is vested 
in him to whom the release is made, and al the state that the other 
disseisor had, wholly devested : for right and wrong cannot consist 
together, but the wrongfull estate giveth place tothe rightfull. And 
the reason hereof is for that, as hat& been said, the disseisor to 


Sect. 307. 


(d] Fitz. N. B. 
35 in 11 R. 3 
quare Imp. 144 
(1 Roll. Abr. 
661, 662. 

Post. 368. a. 


[194 b.] whom the release was made 


wrong [e] ; 
to law, cannot stand together. 


“ En tiel filite, sicome il que avoit dreit avoit enter, et luy enfeof- 
This (&c.) doth implie that this is true secundum quid 
(1), but not simplicitér (2); for as to the holding out of the joynt dis- 
seisor, it amounts to as much as if he had entered and infenffed 
him to whom the release is made, but it doth not amount to an 
entrie and and feoffinent simplicitér to all purposes, as shall be said © 


Ja, we.” 


was seised fer my et fier 


tout, whereunto when the right commeth it excludeth the 
for right which is lawfull, and wrong that is contrary 


fe} 2 Brit. fol. die 
pl. 39 e 
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hereafter in his proper place in the Chapter of Releases. 


* Sect. 


T'en ascun eas un releas urera 

per voy d’extinguishment, et en 

tiel case tiel releas aydera le joynte- 
nant a que le release ne fuit fait, 
auxybien come + luy a que le release 
Suit fait. Sicome ¢{ un home soit dis- 
seisie, et le disseisor fait feoffment a 
deux homes en fee, $ sillle disscisee 
relessa per son fait à un de les feoffees, 
donques 4 cel release urera a umbi- 
deux les feoffees, pur ceo que les feof- 
Sees ont estate per la ley, scilicet, per 


faint, a ct Kiss per tort t fai a 


ERE Littleton speaketh of the third kind of releases. 


307. 
A ND in some case a release shall 
inure by way of extinguish- 
ment, and in such case such release 
shall” aide the joyntenant to whom 
the release was not made, as well as 
him to whom the release was made. 
As if a man be disseised, and the 
disseisor makes a feoffinent to two 
men in fee, if the disseisee release 
by his deed to one of the feoffees. 
this release shal enure to both the 
feoffees, for that the feoffees have 
an estate by the law, scilicet, by 
feoffment, and not by wrong done 
to any, &c. 


And 


the reason of this diversitie (implied in the (&c.) in the end 


of this Section) between the disseisors and their feoffees, is for that 
the feoffees comming in by title and purchase, are intended in law 
to have a warrantie (which is much esteemed in law) ; and there- 

fore 


i et added in L. and M. and Roh. 


+ luy—a celuy in L. and M. and Roh. 
{ cel—tielin L. and M. and Roh. 


+ si added in L. and M. but not in Roh. 
$ si not in L. and M. nor Roh. 


(2) i.e. absolutely. 


(1) i. e. in some respects ;~—as to some per- 
Fe P (3) [See Note 81.] 
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fore lest the warrantie should be avoided, the release shall enure ta 
both the feoffees in faveur of purchasors, and so the right and be- 
nefit of every one saved. [/] And in antient time if the disseisor 
bad made a feoffment in fee, or a gift in taile, or a lease for life, 
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Am sand the feoffee, donee, or lessee had continued in seisin quietly 4 
a Aw 17. yeare and a day, the entrie of the disseisee had not been lawful 
ao EK. 3. % upon him ; and the reason was, for the benefit and safegard of the 
SR Sent warranty (which was intended by law) should have beene destroyed 
cong. 38. Ams 0. by the entrie. But hereof also more shall be said in his proper 
18 An. place in the Chapter of Releases. 


mesme lemaner est, si le dis- 
seisor fail un lease a un home 
per terme 
ouster aun auter en fee, si le disseisee 
relessa a le tenant a terme de vie tout 
son droit, &c. cel release nrera auxy- 
bien a celuy en le remainder, come a 
le tenant a terme de vie. Et la cause 
est, pur ceo que le tenant a terme de 
wie vient a son estate per coursede ley, 
et pur ceo cel release urera et prent 
ect per voy dextinguishment de 
roit de celuy que relessa, &c. Et 
per cel release le ienant a terme de 
vie nad pluis ample ne greinder 
estate que il aroil devant le release 
fait a luy, et le droit celuy que re- 
lessa est tout ousterment extinct. Et 
entant que cest releuse ne puit enlarze 
Vestate de le tenant a terme de vie, 
fl est reason que cel release urera a 
celuy en le remainder, Ge, 


Pluis serra dit de releases en le 
Chupiter de keleases. 


e sa vie, le remainder 


Sect. 308. 


N the same manner it is, if the 

disseisor maven a lease toa man 
for terme of his life, the re- 
mainder over to another int 195. a.] 
fee, if the disseisee release to the te- 
nant for terme of life all his right, 
&c. this release shall inure as well 
to him in the remainder, as to the 
tenant for terme of life. And the 
reason is, for that the tenant for life 
commeth to his estate by course of 
law, and therefore this release shall 
enure and take effect by way of ex- 
tinguishment of the right of him 
which releaseth, &e. And by this 
release the tenant for life hath ne 
ampler nor greater estate than bee 
had before the release made him, 
and the right of him which releaseth 
is altogether extinct. And inasmuch 
as this release cannot enlarge the 
estate of the tenant for life, it is 
reason that this release shal enure 
to him in the remainder, &e. 

More shall be said of releases in 
the Chapter of Releases. 


“ £NEST release urera auribien aceluy en le remainder, come a le 


tenant a terme de vie, §&c.” 


Of this and the rest of this 


Section, for avoyding of repetition, more shall be said in his proper 
place in the Chapter of Releases. 


“ Tout son dreit, &9'c.” 


Here by this (&c.) is implied, title, 


demand, and other words which may transferre the right, &c. 
Also here is implyed of in or to the land. 





Lib. 3. 


Of Fenants in Cemmon. 


Sect, 309—311. 


Sect. 309. 


FEM, si soient deux parceners, “ 
Yun alien eco que a luy affiert 
un auter, donques Pauter, parcener d 


Palienee sont tenants en common. 


A LSO, if two pareeners, be, and 

the one alieneth that to her be- 
longeth to another, then the other 
parcener and the alienee are tenants 
in common. 


This evident, and needeth no explication. 


Sect. 310. 


TEM, * nota, que tenaunis en 
common poient estre per | title de 
prescription, sicome Pun et ses aunces- 
[197. b. iors, ou. ceux que estateil ad 
en un moity ont tenus en 
common mesme le moitie ove Vauter 
tenant que ad Vauter moitie, et ove 
ses auncestors, ou ove ceux que estate 
il ad pra indiviso +, detemps dani 
memory ne curt, &c. Et divers auters 
manners poient faire ct causer homes 
d*estre ienaunis en common, que ne 
sont icy expresses, || Se. 


F this, besides Litrleton, there is as good authoritie in law, as 
there is for all his other cases throughout his three bookes 5 
but joyntenants cannot be by prescription, because there is survivor 


(Ant. 114 a.) 


LSO, note, that tenants in 

common may bee by title of 
prescription, as if the one and his an- 
cestorsor they whose estate hee hath 
in one moity have holden in com- 
mon the same moitie with the other 
tenant which hath the other moity, 
and with his ancestors, or with those 
whose state he hath undivided, 
time out of minde of man. And 
divers other manners may make and 
eause men to be tenants in common, 
which are not here exprest, &e. (1). 


betweene them, but not betweene tenants in common. 
The two (&c. ) in this Section are evident. 


Sect. 311. 


TEM, en aseun cas ienanis en 
common doyent aver de lour pos- 
session seceralx actions, et en ascun 
cas ilsjoyndront en un action. Car 
si sont deux tenants en common, et ils 
. sont 


* nota que not in L. and M. nor Roh. 
title de not in Rob. 

&#¢. added in Roh. 

&e. not in Roh. 


LSO, in some case tenants is 
eemmon ought to have of their 
Possession seve actions,and in some 
cases they shall joyne in one action, 
(2) For if two tenants in common 


(1) [See Note 82.] 

(2) The reader will find what Littleton and 
his commentator say on this subject confirm- 
ed and exemplified by the cases cited in Viner 
and Bacon’s Abridgments, and Comyn’s Di- 
gest, under the proper Titles. 


Lib. 3. Cap. 4. 


sont disseisies, ils doyent aver + deux 
assises, el nemy un assise; car chescun 
de eux covient aver un assise de son 
moitie, &c. Et la cause est, pur ceo 
que lenantsen common fueront seisies, 
€c. per sereralx titles. Mes auter- 
ment est dejoyntenants; car si soyent 
vint joyntenants, et ils sont disscisies, 
ils averont en touts lour nosmes fors- 
que un assise, pur ceo que ils n’ont 
Jorsque un joynt title. 


Of Tenants in Common, 


Sect. 312 | 
be, and they be disseised, they must 


have two assises, and not one assise; 
for each of them ought to have one 
assise of his moity, &c. And the 
reason is, for that the tenants in cem- 
mon were seised, &e. by severall 
titles. But otherwise it is of join- 
tenants ; for if twenty jointenants 
be, and they bee disseised; they shall — 
have in al thejr names butone assise, 
because they have not but one joynt 


title. 


N this Section wee learne two things ; first, that in reall actions, 
and in actions alsothat are mixt with the personalty, tenants in 
common shal sever in action, because they have several freeholds, 
and claime in by severall titles ; and therefore as they shall bee se- 
verally by others impleaded, so shall they severally implead others 
in al real and mixt actions, unlesse it be in case of necessity for a 
thing entire, as hereafter in this Chapter shallappeare. And Lir- 
tleron here putteth the case of the assise which is mixt with the per- 
sonaltie, and therefore hee needeth not to put any case of any fre- 
cite guéd reddat ; for if it bee so in case of assise, à fortior? in writs 
of higher nature, which is necesarily implyed in the (%c.) Now 
of suits that sound in the realty, and of personall actions, Litéleton 
. speaketh hereafter in this Chapter. The second thing here to bee 
learned, is the diversitie betweene tenants in common and joyn- 
tenants, which both of itselfe, and upon that which hath been said, 


is apparent. 


(Moy 18. Ant. 


383., 


TEM, si soient trois joyntenants, 

et un release a un de ses com- 
panions tout le droit que il ad, Sc. et 
puis les * auters deux sont disseisies de 
Ventiertie, Sc. en cest case les deux 
auters averont } seceralx assises, &c. 
en cest forme, scilicet, ils averont en 
lour ambideux nosmes un assise de les 
deux parts, &c. pur ceo que les deux 
parts ilsteignont jointment al temps de 
le disseisin. Et quant a le tierce part, 
celuy a que le release fuit fait, covient 
aver de ceo un assise en son nosme de- 
mesne, pur ceo que + il (quaunt a 
mesme le tierce part) est de ceo tenant, 
in 


+ envers le disscisor added in Roh. 
* auters not in Koh. 


Sect. 312. 


[196. a] 


A LSO, if three joyntenants bee, 
and one release to one of his 

fellowes all the right which hee hath, 
&c. and after the other two be dis- 
seised of the whole, &c. in this case 
the two others shall have severall 
assises, &c. in this manner, viz. they 
shall have in both their names an 
assise of the two parts, &c. because 
the two parts they held jointly at 
the time of the disseisin. And as to 
the third part, he to whom the release 
was made, ought to have of that an 
assise in his own name, for that hee 
(as to the same third part) is thereof 
tenant 


+ <#c. added in Roh. 
+ il not in Roh. 


Lib. 3. 


in common, &c. pur ceo que il cient a 
cel || tierce part per force del releuse, 
ef nemy tantsolement per force del 


Jjoynture. 


Of Tenants in Common. 


Sect. 313. 


tenant in common, &e. because hee 
eommeth to this third part by force 
of the release, and not only by force 
of the joynture. 


This is put for an example (which ever doth illustrate the rule) 
and is evident of itselfe, and the (&*c._) in this Section needeth no 


further explication. 


Sect. 313. (Ant 164.0), 


TEM, quant a suer des actions 

que touchant $ le realty, y sont di- 
Tersilies perenter parceners que sont 
€ins per divers discents, et tenaunts 
en common. Car si] home seisie de 
certaine terre en fee ad issue deux 
## files ff ct morust, et les files entront, 
&e. et chescun de eux ad issue un fits, 
et devieront sauns partition fait enter 
eux, per que l’un moily discendist 
a le fits d’un parcener, et Vauter 
moitie discendist al fits Puuter parce- 
[ 196. b ] ner, et ils entront et occu- 
° "Js piont en common et sont 
disseisies, en cest case ils averont en 
lour deux nosmes un assise, el nemy 
deux assises. Et la. cause est, que 
coment que ils veignont eins per dicers 
discents, &c. uncore ils sont parceners 
ct briefe de partitione facienda gist 
enter eux. Et ils ne sont parceners, 
eyant regarde ou respect tantsolement 
a * Le seisin et possession de lour meres, 
mes ils sont parceners pluis, eyant 
respect al’estate que discendist delour 
ayel a lour meres, car ils ne poyent 
estreparceners silour meresne fueront 
parceners adevant, ¢ &c. Et issint a 
tiel respect et consideration, scilicet, 
quant a le primer discent que fuit a 
four meres, ils ont un title en parce- 
narie, le quel fait eux parceners. Et 
auxy ils ne sont forsque comeun heire 
a lour common uuncestor, scilicet, a 
lour ayel, de que la terre diacendist a, 
our 


§ tierce not in Rob. 
§ en added in Roh. | 
q rcencre in Rob. 
e° ftes—fles in Roh. 


Vo. ]1. 


LSO, to the suing of actions 

which touch tho realty, there 
bee diversities betweene parceners 
which are in by divers descents, and 
tenants in common. For if a man 
seised of certain land in fee hath 
issue two daughters and dyeth, and 
the daughters enter, &c. and each 
of them hath issue a sonne, and die 
without partition made between 
them, by which the one moity de- 
scends to the sonne of the one par- 
cener, and the other moity descends 
to the sunne of the other parcener, 
and they enter and occupie in com- 
mon and bee disseised, in this case 
they shall have in their two names 
one assise, and not two assises. And 
the cause is, for that albeit they 
come in by divers descents, &c. yet 
they are parceners, and a writ of 
partition lieth betweene them. And 
they are not parceners, having re- 
gard or respect onely to the seisin 
and possession. of their mothers, but 
they are parceners rather, having 
respect tothe estate which descende 
from their grandfather to their mo- 
thers, for they cannot bee pareeners 
if their mothers were not parceners 
before, kc. And soin this respect 
and consideration, viz. as to the 
first descent which was to their 
mothers, they have a title in parce- 
narie, the which makes them par- 


TY cat morust, et les files entront, Ee. et chers 
eyn de eux ad issue un fils, not in Roh. 

® lemiour in Roh. 

$ fc. not in Roh. 


+0 


Lib. 3. Cap. 4. = Of Tenants in Common. 


leur meres. Et pur ceux causes de- 
vant partition enter eux, &c. ils ave- 
ront un assise, coment que ils veig- 
nont eins per seceralx discentst. 


Seet. 314 


eeners. And also they are but as 
one heire to their common ancester, 


viz. to their grandfather, from whom 


the land deseended to their mothers. 


And for these causes, before partition between them, &c. they shall | 
have an assise, although they.come in by severall discents. 


(Ant. 164, a.) 
Vib Seer. 341. 


This, upon that which hath beene said in the Chapter of Parce- 


ners, is evident: where you may reade excellent points of learning, 
and diversities concerning this matter; all which are here either 
expressed or implyed, as the studious and diligent reader will ob- 


serve. 


* Sect. $14. 


TEM, si sont deux tenants en 

common de certaine terre en fee, 
el ils doneront cel terre a un home en 
le taile, ou lesseront a un home pur 
terme de vie, rendant a eux annuel- 
ment un certaine rent, et un liver de 
pepper, et un espercer ou un chival, 
et ils sont scisies de cest service, el puis 
tout le rent est aderere, ctils distreig- 
neront pur ceo, et le tenant a eux fait 
rescous. En cest cas quant a le rent 
et licer de pepper ils areront deux 
assises, et quant a l’espercer ou le chi- 
val forsque un assise. Et la cause pur 
que ils averont deux assises quant ule 
rent et liver de pepper est ceo, entant 
que ils fueront tenants en common en 
. severall titles, et quant ils fieront un 
done en le tayle ou leas pur terme de 
vie, savant a eux le reversion, et ren- 
dunt a eux certaine rent, &c. tiel re- 
servation est incident a lourrecersion; 
et pur ceo que lour reversion est en 
common, ef per secerall titles, sicome 
lour possession fuit decant le rent et 
auter choses que poient estre seceres, 
et fueront a eux reserves sur le done, 
ou sur le leas, queux son incidents 
. per le ley a lour reversion, tiels choses 
issint reserves fueront dela nature del 
reversion. Et entant que le reversion 
est a eux en common per several titles, 
il eovient que le rent ct le liver de 
pepper, queux poient estre severs, soyent 
a eux en common, et per severall titles. 


ISO, if there bee two tenants 
in common of certaine land in 
fee, and they give this land to a mas 
in taile, or let it to one for terme of 
life, rendring to them yearely a cer- 
taine rent, and a pound of pepper, 
and a hawke or a horse, and they 
bee seised of this service, and after- 
wards the whole rent is behind, and 
they distraine for this, and the te- 
nant maketh rescouse. In this ease 
as to the rent and pound of pepper 
they shall have two assises, as 
to the hawke or the horse but one 
assise. And the reason why they 
shall have two assises as to the rent 
and pound of pepper is this, inso- 
much as they were tenants in com-. 
mon in severall titles, and when 
they made a gift in taile or lease for 
life, saving to them the reversion, 
and rencering to them a certaine 
rent, &c. such reservation is inci- 
dent to their reversion; and for that 
their reversion is in commen, and 
by severall titles, as their possession 
was before the rent and other things 
which may be severed, and were 
reserved unio them upon the gift, 
or upon the lease, which are inei- 
dents by the law to their reversion, 
such things so reserved were of the 
nature of the reversion. And in as 
much as the reversion is to them in 
common by severall titles, it behov- | 
eth | 


| à £e. added in Koh. 


E. ib. 3. 


Et de ceo ils averont deux assises, et 
chescun de eux ey son assise ferra son 
pleint de le moitie de le rent, et de le 
meitie del liver de pepper. Mes de 
l’esperver ou de ehical, que ne poyeni 
estre secers, ils averoni Jorsque un as- 
sise, car home ne poit faire un pleint, 
en assist de le moitie d’un espercer, 
ne de le moitie d’un chioal, &c. En 
mesme le maner est d’uuter rents et 


d’auter services que tenants en com- 


mon ount en grosse per divers titles, 
&e. 
of a herse, &e. 


Of Tenants in Common. 


Geet: $14. 


eth that the rent and the pound of 
pepper, which may be severed, be 
to them in common, and by several 
titles. And of this they shall have 
two assises, and each of them in his 
assise shall make his plaint of the 
moitie of the rent, and of the moitie 
of the pound of” pepper. But of 
the hawke or of the horse, which 
cannot be severed, they shal have 
but one assise, for a man cannot 
make a plaint in an assise of the 
moitie of a hawke, nor of the moitie 


In the same manner it is of other rents and of 


other services which tenants in common have in grosse by divers — 


titles, &e. 


NV cest case quant & le rent ef liver de freffer, ils evereunt 
deux aseiecs, et quant a l'esperver ou le chival forsque un 
œssise.” 

But for the better understanding hereof it is to bee knowne, that 

if two tenants in common bee, and they grant a rent of 20 

[197 a. ] shillings fer annum out of their land, the grantee shall 

have two rents of 20 shillings, for that every man’s grant shall be 

taken most strongly agaist himselfe, and therefore they be several 
grants in law. 

But if they two make a gift in taile, a lease for life, &c. reserv- 


(Ame 147. BD 
L Com. Hill. 
case 
171. Vide See. 
¢ 7. b. 
lowd, 389. b.) 


8 ill. 
Las tas.) 


ing twenty shillings rent tothem and their beires, they shall have but _ 


one 20 shillings, for they shall have no more then themselves reserv- 
ed: and the donee or lesse shal pay but 20 shillings according to 
their own expresse reservation: and albeit the reservation of rents 
severable bee in joynt words, yet in respect of the several reversions 
the law make thereof a severance. Now for the rent, as namely 20 
shillings or a pound of pepper may bee severed, the one tenant in 
common may have an assise for the moity of 20 shillings, and the 
moitie of a pound of pepper, de medietate uniua libr’ piperis, but he 
cannot have an assise of ten shillings, or de dimidio libræ pfifteris. 


But for the hawke or horse, albeit they be tenants in common, they 


shal joyne in an assise, for otherwise they should bee without re- 
medie, for one of them cannot make his plaint in assise of the 


moitie of a hawke, or of a horse, for the law will never suffer any 


man todemand any thing against the order of nature or 
[197 b J reason, as before it appeareth by Listleton, Section 129. 
Lex enim sfectat nature ordinem. Also the law will never enforce 
a man to demand that which he cannot recover, and a man cannot 
‘recover [/] the moytie of a hawke, horse, or of any other entire 
thing: Lex neminem cogit ad vana, seu inutilia. But in that case 
they shall joyne in an assise, and the reason is, Ve curia Domini Re- 
gis deficeret in justitté exhibendd, or, Lex nen debet deficere con- 
querentibus in justitta exhibendé. And if they should not joyne, they 
should have damnum et injurtam, and yet should have no remedie 
(*] by law, which should be inconvenient, but the law will, that in 
every case where a man is wronged, and endammaged, that he shall 
have remedic. Aliguid conceditur ne injuria remaneret impuntte 
qued alide nes concederetur, 


Ask 


Cap. 4. Of Tenants ia Con mon. Sect. 315. 
Fe ou. 7.6. [m] And tenants in common shall. joyne in a quare imfiedit, be- 
7 cause the presentation tothe advowson is entire. , 
en {n] Also tenants in common of a feigniory shall joyne in a writ 
15 E. 3. darv. of right of ward, and ravishment of ward for the bodie, because 
resmmment 16. , © . . 
a} 6 H 4. 6.7: it is entire. 
“ x > rl If two tenants in common be of the wardship of the bodie, and 
10 B.S. 10 one doth ravish the ward, and the one tenant in common releases 
OR Rep 243.) to the ravisher, this shall goe in benefit of the other tenant in com- 
mon, and he shall recover the whole, and this release shall not be 
any barre tohim. And so it is if two tenants in common be of an 
advowson, and they bring a guare imfiedit, and the one doth re- 
lease, yet the other shall sue forth, and recover the whole present- 
ment. 
Two tenants in common shall joyne in a detinue of charters, and 
18 B. 3.08. if the one be nonsuit, the other shall recover. 
It is said that tenants in common shall joyne in a Waerrentia 
Charte, but sever in voucher. 
4 Meitie de chival, We.” Here is implyed or any other entire 
rent oF service. 
«+ Per divers tities, ec.” That is by severall titles, and not by 
one joynt title, as hath beene said. 
Sect. 315. 
TEM, quant al actions personals 


tenants en common averont tiels 
actions personals joyntment en toute 
ur nosmes, * sicome de trespas, ou 

t de offence que touche lour tenements 
en common, sicome de bruser + lour 
measons, || de enfreinder de lour closes, 
de pasture, degaster, et de fouler § des 
herbes, de couper lour bois, ** de 


pischer en lour pischarie, & hujusmo- | 


di. tt Et en cest cas tenants en 
common averont un action joyntment 
et recoveront jointment lour damages, 
pur ceo que l’action est en le personal- 


A LSO, as to actions personals te- 
nants in common may have 
such action personals joyntly in all 
their names, as of trespasse, or of 
offences which concerne their tene- 
ments in common, as for breaking 
their houses, breaking their closes, 
feeding, wasting, and defowling their 

sse, culling their woods, for fish- 
ng in their pischary, and such like. 
In this case tenants in common shall 
have one action joyntly, and shall 
recover joyntly their damages, be- 
cause the action is in the personalty, 


tie, et nemy en le realiic, tt Sc. and not in the realtie, &c. 
ye eee “« (AVERONT ticle actione personals joyntment en toute lour noe- 
46 E. 3. 37, mes tc.” By this it appeareth that tenants in com- 
shes. mon shall have personall actions joyntly. And it is to be ob- L198. 2.] 
OH 6. 67. served, that where dammages are to be recovered for a wrong done 
to 
© sicome—eect asecteelr in Roh. § des—de lour in Roh. 
} de not in Roh, * et added in Roh. 
4 ® added in Roh, tt Ee not in Boh. 
æ& rotin Boh. # &e. not in Roh. 


Lib. 5. Of Tenants in Common. 
to tenants in common, or parceners in a personall action, and one 
of them die, the survivor of them shall have the action; for albeit 
the property or estate be severall betweene them, yet (as it appear- 
eth here by Littleton) the personal action is joynt. 
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a Sid. 157. Cro. Ja. 231. 1. Sid. 40. 2 Roll. Abr. 91, 10. Rep. 134. a.) 


“ Et hujuemodi.” Hereby is implied a diversity between a 
chattle in possession, and a personall chose in action belonging unto 
them. As if two tenants in common be of land, and one doth a 
trespasse therein, of this action they are joyntenants, and the survivor 
shall hold place. So it is if two tenants in common be of a man- 
nor, and they make a bailife thereof, and one of them dieth, the sur- 
vivor shall have the action of account, for the action given unto them 
for the arrerages upon the account was joint. So it is if two te- 
nants in common sow their land, and one doth eate the same with 
his cattle, though they have the corne in common, yet the action 
given to them for trespasse in the same is joynt, and shall survive. 
For the trespasse and damage done to them was joynt, all which 
here isimplyed by Littleton, who saith, that they shall have an 
action joyntly, and the same law is of coparceners. 

But if two tenants in common be of goods, as of an horse or of 
any other goods personall, there if one dye, his executors shall be 
tenant in common with the survivor. 


“ Et nemy en le realtie, &c.”” If two tenants in common be of 
an advowson, and a stranger usurpe, so as the right is turned to an 
action, and they bring a writ of Quere imhedit which concernes the 
realtie, the sixe months passe, and the one dyeth, the writ shall not 
abate, but the survivor shall recover, otherwise there should be no 
remedie to redresse this wrong. And so it is of coparceners, and 
this is one exception out of our author’s rule. 

[æ] But if three coparceners recover land and dammages in an 
assise of Mordancester, albeit the judgement be joynt, that they shall 
recover the land and dammages, yet the dammages being acces- 
sory, though they bee personall, doe in judgement of law depend 
upon the freehold being the principal, which is severall. And 
though the words of the judgement be joint, yet shall it be taken 
for distributive. And therefore if two of them dye, the entire 
dammages doe not survive, but the third shall have execution ac- 
cording to her portion; and this is another exception out of our 
author’s rule. But if all three had sued execution by force of an 
Elegit, and two of them had dyed, the third should have had the 
whole by survivor, till the whole damages be paid. 

If the aunt and niece join in an action cf waste, for waste done 
in the life of the other sister, the aunt shall recover the dammages 
onely, because the same belongs not by law to the niece. And 
some hold the dammages in that case to be the principall. 


Vide Secs. 319, 
320, 331. 


115. 2. Cro.1de 
Ant 53.b. 
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cms 
TEM, si deux tenants en eommon 
font un lease de lour tenements a 
un auter pur terme des ans, rendant a 
eux certaine rent annualment durant 
le terme, si le rent soit aderere, ©. les 
tenants en common averont un action 
de debt envers le lessee, et nemy divers 
actions, pur ceo que Vaction est en * 
la personalty. 


Of Tenants in Cemmon. 


Sect. 316. ° 


LSO, if two tenants in com. 

mon make a lease of their te. 
nements to another for 
terme of yeares, rendring [198. b.] 
to them a certaine rent yearely 
during the terme, if the rent bee 
behind, &e. the tenants in common 
shall have an action of debt against 
the lessee, and not divers actions, 
for that the action is in the per- 
sonalty. 


This upon that which hath been said is evident. 


Sect. ¢ 317. 


ME en acowry pur le dit rent 
ils covient sever, car ceo est en 
le realtie, come le assise est supra. 


Vid. 9. 3. 98, 87. 
Barkieys Lier Segsie yet I omit it. 


t. $3 H. 8. 
t. 167. 


as7 
Tie. tenants en common poyent 
bien faire partition enter eux s'ils 
woilent, coment que ils ¢ ne serront 
compelles de faire partition per la 
ley; mes s’ils font enter eux partition 
per lour agreement et consent, tiel 
partition est assets bone, come est ad- 
judge en le liver d’assises ||. 


and Joyntenants. 


UT in an avowry for the said 
rent they ought to sever, for this 
is in the realty, as the assise is above. 


This being an addition to Lésleton, albeit it be consonant to law 


Sect. 318. 


A LSO, tenants in common may 
well make partition between 
them if they will, but they shall net 
be compelled to make partition by 
the law; but if they make partition 
betweene themselves by their apree- 
ment and consent, such partition is 


good enough, as is adjudged in the 
ke of assises. 


Of this sufficient hath beene said in ® the Chapter of Parceners 


“En le liver d'assises.” This booke is of great authoritie in 
law, and is so called because it principally containeth the proceed- 
ings upon writs of assise of noue! diseciain, which in those dayes was 
Jcstinum et frequens remedium. 


°{a not in L. and M. nor Roh 


: y ¢ ne not in Rob. but in L. and M. 
wn? part of this Section in L. and M. nor 


§ fc. added in L. and M. and Beh. 


Lib. 3. 


Of Tenants in Common. 


Sect. 319, 320. 


: Sect. 319. 


TEM, si come y sont tenants en 
common de terres et tenemenis, &c. 
come est avantdit, en mesme le man- 
ner y sont § de chattels reals ct perso- 
mals. Sicome ** lease soit fait de 
certaine terres a deux homes pur 
terme de 20 ans, et quant ils sont de 
eco possesses l’un de les les- 
[199. a. J ant ceo que a luy af- 
flert durant le terme a un auter, 
donque mesme celuy a que le grant est 
Sait a Vauter tiendront et occupier- 
oni en common. 


“ RANT ceo que a luy affiert.” The same law it is if the 
one lessee in this case make a lease for part of the terme, the 


LSO, as there bee tenants in 
common of lands and tene- 
ments, &e. as aforesaid, in the same 
manner there be of chattells realsand 
personals. As if a lease bee made 
of certaine lands to two men for 
terme of 20 yeares, and when they 
be of this possessed, the one of the 
lessees grant that which to him be- 
longeth to another during the terme, 
then hee to whom the grants made 
and the other shall hold and occupie 
in common. 


second lessee and the other are tenants in common, as hath been 
said in the Chapter ef Joyntenants. The (&c.) in this Section, 
implyeth other hereditaments whereof men may be tenants in com- 
mon, whereof sufficient hath beene said before. 


Sect. 320. 


TEM, si deux * ont } joyntment 

le garde de corps et de terre d’un 
enfant deins age, et l’un de eux granta 
aun auter ceo que a luy affiert de 
mesme le garde, donque le grantee, et 
Pauter que ne granta pas, averont et 
tiendront ceo en common, &c. 


EREBY it appeareth, that there may bee tenants in common 


LSO, if two have joyntly the 

wardship of the body and land 
ofan infant within age, and the one 
of them grant to another that which 
to himselfe belongeth of the same 
ward, then the grantee, and the 
other which did not grant, shall 
have and hold this in common, &e. 


16 E. S. tit. Aid 


as well of chattels reall entire, as wardship of the body, &c. 
as of chattels personal, as a hawke or a horse. If two tenants in 
common be of a seigniory, and a ward fall, they are tenants in 
common of the wardship aswel of the body as land. And so it is 
if the land it selfe escheat to them, they shall be tenants in common 


thereof, and so it is of parceners. 


“ En common, &'c.” Here (&%c.) implyeth any other entire ; Vid. 


chattelL 


§ possessions et preprietora added in L, and 
M. and Roh. 
** siadded in L. and M. and Roh. 


Sect. 315. 


[199. a.] 
nh joyntenante added in L. and M. and 
Roh. 


À Joynément not in L. and M. nor Roh. 


Lib. 3. Cap. 4. 


Sect. 


N° mesme le maner est de chateux 
4 personals. Sicome deux ont 
+ joyntment per done ou per achate un 
chival ou boefe, &e. et l’un grant ceo 
que a luy affiert || de mesme le chiral 
ou bocfe a un auter, donques le 
grantee, ct Vauter que ne granta pas, 
averont et possideront ticls chateux 
personals en common$. Et en tiels 
cases, ou divers persons ont chateux 
reals ou personels en common ¥ et per 
divers titles, si l’un de eux morust, les 
auters que survesquont n’arera ctu 
per le survivor, mes lesexecutors celuy 
que morust tiendront et occupieront 
ceo ovesque eux que surcesquont, 
sicome lour testator fist ou devoit en sa 
vie, &e. pur ceo que lour titels et droits 
en ceo fucront severals, Ec. 


before. 


Of Tenants in Common. 


This is evident enough, 


321. 


7 


N the same manner itisof chattels | 


personals. As if two have joyntly 
by gift or by buying a horse or an 
oxe, &e. and the one grant that te 


| 


him belongs of the same horse or | 


oxe to another, the grantee, and the 
other which did not grant, shall 


have and possesse such chattels per- 


sonals in common. And in such 
cases, where divers persons have 
chattels real or personal! in commen, 
and by divers titles, if the one of 
them dieth, the others which sur- 
vive shal not have this as survivor, 
ut the executors of him 
which dieth shall hold andL 199 b.] 
occupie thjs with them which sur- 
vive, as their testator did or ought 
to have done in his life time, &e. 
because that their titles and rights 
in this were severall, Sc. 


and hereof sufficient hath beene said 


Sect. 322. 


TEM, en le case avantdit, sicome 
deux ont estate cn common pur 
terme d’ans, &c. l'un occupie tout, et 
mist Vauter hors de possession et occu- 
ation, &c. donques celuy que est mise 
3 deoccupation averaenvers Vauter 
we de ejectione firme: de la moitie, 
Ce 


A L8O, in the case aforesayd, as 
if two have an estate in eommon 
for terme of years, &c. the one oe- 


cupy all, and put the other out of - 


ssession and occupation, hee which 
is put out of occupation shall have 
against the other a writ of ejectione 
jirme of the moitie, &e. 


Sect. 323. 


N° mesme le maner est lou deux 
Ateignont le gard des terres ou tene- 
mentsdurant lenonage d'un enfant, si 
Cun 


net joyntment—feyné estate, in L. and M. and 
D de meme le chival ou becfe not in L 


N the same manner it is wheretwo 
hold the wardship of lands or te- 
nements during the nonage of an en- 
fant, 


and M. nor Roh. 
$ &c.added in L. and M. and Roh. 
q éc. added in L. and M. and Rob. 


Lib. 3. 


Yun ousta l’auier de son possession, 
il que est ouste avera briefe de eject- 
ment de gard de le moitie, &c. pur ceo 
que ceux choses son chateaux realx, 
et poyent estre apportions et severs, 
€c. Mes nul * action de trespas, 
e’estascavoir, Quare clausum suum 
fregit, et herbam suam, &c. coneul- 
cavit, et consumpsit, &e. et hujus- 
modi actiones, &e. Pun ne poet aver 
envers Vauter, pur ceo que chescun de 
eux poet entrer et occupier en common, 
€c. per my et per tout, les terres et te- 
nements § queux ils teignont en com- 
mon. Mes si deux sont possesses de 


chattels personalx en common per 


divers titles, sicome d’un chical, ou 
boef, ou vache, Sc. si Pun prent ceo 
tout a luy hors de possession d’auier, 
Pauter Wad nul auter remedie mes de 
prender ceo de luy que ad fait luy le 
tort pur occupier en common, &c. 
quant | il poet veier son temps, Sc. 
En mesme le manuer est de chattels 
realx que ne poyent estre severs, si- 
come en le case avunidit,que deux sont 
possesse d’un gard de corps d’un en- 
fant deins age, si l’un prent l'enfant 
hors de possession d’auter, l’auter 
n’ad ascun remedie per ascun action 
per la ley, mes de prendre l'enfant 
hors de le possession d’auter quaunt il 
veit son temps t. 


“ UR terme de ane, &e.” For one yeare, halfe a yeare, &e. 


“ L'un occupe tout et mist Cauter hors de fossession.” These are 


Of Tenants in Commen. 


Scct, 323, 


fant, if the one oust the other of his 
possession, he which is ousted shal 
have a writ of ejectment de gard of 
the moitic, &c. because that these 
things are ehattels reals, and may 
be apportioned and severed, &c, but 
no action of trespasse (videlicet) 
Quare clausum suum fregit, et her- 
bam suam, &c. conculcavit, et con- 
sumpsit, &c. et hujusmodi actiones, Sc. 
the one cannot have against the 
other, for that each of thom may 


enter and occupie in cemmon, &c. 


per my et per tout, the lands and 
tenements which they hold in com- 
mon. But if two be possessed of 
chattells personalls in common by 
divers titles, as of a horse, an oxe, or 
a cowe, &c.if the one take the whole 
to himselfe out of the possession of 
the other, the other hath no other 
remedie but to take this from him 
who hath done to him the wrong to 
Occupie in common, &e, when he — 
can see his time, &e. In the same 
manner it is of chattels realls, which 
cannot be severed, as in the case 
aforesaid, where two be possessed of 
the wardship of the bodie of an in- 
fant within age, if the one taketh 
the infant out of the possession of 
the other, the other hath no re- 
medie by an action by the law, but 
to take the infant out of the pos- 
session of the other when he sees 
his time, 


(Sid. 49-) 


(Heb. 120. 
Plo. 247. Sid. 33. 


words materially added, for albeit one tenant in common take the 
whole profits, the other hath no remedie by law against him, for 
the taking of the whole profits is no ejectment : (1) But if he drive 
out of the land any of the cattell of the other tenant in common, 
or not suffer him to enter or occupy the land, this is an ejectment 
or expulsion, whereupon he may have ejectione firme, for the one 
moitie, and recover damages for the entrie, but not for the meane 
profits. 


“ Ejectione firme de la moity, ic.” Here by this and the other 
(&c.) in these two Sections, are to be understood divers diversities 
| . between 


° wel aldedin L. and M. and Roh. 
$ &Je. alded in L. and M. and Roh. 
sl not in L. and M. nor Rob. 


Voi.l. 


(1) [See Note 83] 


71 


Mo. 13. 375.) 


- Roll. Abe. 741. 
oy. lé. 
(Cro. Jute 611.) 


¢ Fe B. 97) 


+ &e added in L. and M. but not in Rob. 


/ 
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srenseness 
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pre 
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(Ant 198. a) 

10 H. 4 
Trespas. 178. 
nNH.«as 

(Sir ‘Tho. Ray. 
18. 1. Lev. 20.) 


fol. 197. b.) 


13 F. 3. 
Brit Ce 674. 
(2. Roll. Abr. 566.) 


47 &. 3. 22. b 


4¥. 2 Tres 
233, pe 


fe iB. 8. i. 
2 5. à 


dj 13 E. 3. 

'respes 212 
19 R. 5 Br. 
pi 11 E. 3. 

‘réspas 212. 
Vi. 18 H. 6. 8, 
[e] 13 H. 7. 26. 


U3 P. N. B. 187- 
eg. 163. 
(Ant. 54 b) 


yay 


between actions which concerne right and interest, (as of cjectione 
firme, cjectment le gard, quare cjecit infra terminum of a chattell 
real upon an expulsion or ejectment) and actions concerning the bare 
taking of the profits rising off the land or doing of trespasse upon 
the land, as here by the examples doe appeare, for the right is 
severall, and the taking of the profits in common. The second di- 
versity is betweene chattells reals that are apportionable 200 
or severable, as leases for yeares, wardship of lands, in- [ ° a.] 
terest of tenements by elegit, statute merchant, staple, &c. of lands 
aod tenements, and chattels reals entire, as wardship of the body, a 
villeine for yeares, &c. for if one tenant in common take away the 
ward, or the villeine, &c. the other hath no remedie by action, but 
he may take them againe. Another diversitie is betweene chattells 
realls and chattells personalls, for if one tenant in common take alt 
the chattells personalls, the other hath no remedy by action, but he 
may take them againe ; and herein the like law is concerning chat- 
tells realls entire, and chattells personall for this purpose. But of 
chattells entire, as of a sheep, horse, or any other entire chattell, 
reall or personal], no survivor shall be betweene them that hold — 
them in common: and tenants in common shall not joyne in an 
ejections firme, nor in a writ of ejectment de gard, or a guare rjecit 
infra terminum, c. for that these actions concerne the right of lands 
which are severalL , 

If two tenants in common be of a mannor, to the which waife 
and stray doth belong, a stray doth happen, they are tenants in 
common of the same, and if the one doth take the stray, the other 
hath no remedie by action, but to take him againe. But if by 
prescription the one is to have the first beast happening as a stray, 
and the other the second, there an action lieth if the one take that 
which pertaines to the other. 

1f two tenants in common be of a dove-house, and the one destroy 
the old doves, whereby the flight is wholly lost, the other tenant in 
common shall have an action of trespasse, guare vi et armie colum- 
bare le pl’ fregit et ducentae columbas firet:j 40s.interfecit, her quod 
volatum columbaris sui totaliter amisit : for the whole flight is de- 
stroyed, and therefore hee cannot in barre plead tenancie 200. b 
in common. And so it is if two tenants in common bee of [ ° J 
a parke, and one destroyeth all the deere, an action of trespasse lieth. 

[ce] If two tenants in common be of land, and of mete stones, 
prro metie et bundis, and the one take them up and carrie them 
away, the other shall have an action of trespasse guare vi et armis 
against him, in like manner as he shall have for the destruction of 
doves. 

[a] If two tenants in common be of a folding, and the one of them 
disturbe the other to erect hurdles, he shall have an action of tres- 
passe guare vi et armis for this disturbance. | 

[¢] If two severall owners of houses have a river in common be- 
tweene them, if one of them corrupt the river, the other shall have 
an action tipon his case. ; 

(/ ] If two tenants in common, or jointenants, be of an house or 
mill, and it fall in decay, and the one is willing to repaire the same, - 
and the other will not, he that is willing shall have a writ de refia- 
ratione faciendé ; and the writ saith, ad refarationem et eustenta- 
tionem ejusdem dome teneantur; whereby it appeareth, that owners 

are 


‘ P) 


Lib. 3. Of Tenants in Common. 
are in that case bound fro bono frublico to mainetaine houses and 
mills which are for habitation and use of men. , 

If one jointenant or tenant in common of land maketh his com- 
panion his baylife of his part, he shall have an action of account 
against him, as hath bin said. But although one tenant in common 
or jointenant without being made baylife take the whole profits, 
no action of account lieth against him; for in an action of ac- 
count he must charge him either as a guardian, baylife, or re- 
ceiver, as hath beene said before, which he cannot do in this case, 
unlesse his companion constitute him his bailife. And therefore 
all those bookes which affirm that an action of account lieth by 
one tenant in common, or jointenant, against another, must be in- 
tended when the one maketh the other his bailife, for otherwise 
never his bailife to render an account is a good plea. 

If there be two tenants in common of a wood, turbarie, pis- 
charie, or the like, and one of them doth wast against the will of 
his companion, his companion shall have an action of wast, and he 
that did the wast before judgement, hath election either to take his 
part in certaintie by the sherife and the oath of men, &c. or that 
he grant, that from thenceforth. he shal not do wast but according 
to his portion, &c. and if he make choice of a certain place, then 
the. place wasted shall be assigned to him. [g] But this extends not 
to ceparceners, because they were compellable to make partition by 
the common law: and this, as it is said, doth extend as well to te- 
nants in common and joyntenants, for life, as to an estate of inhe- 
ritance. But if one tenant in common, or joyntenant of a dove- 
house destroy the whole flight of doves, no action of wast doth lie in 
that case upon the said statute, * as some doe hold. 

If lands be given to two, and to the heires of one of them, and 
the tenant for life doth wast, he that hath the inheritance shall have 
no action of wast by the statute of Gloucester, but upon the statute 
ef W.2.he shall have an action of wast. And it is to be knowne, 
that one tenant in common may infeoffe his companion, but not 
release, because the freehold is severalL Joyntenants may release, 
but net infeoffe, because the freehold is joynt; but coparceners 
may both infeoffe and release, because their seisin to some intents 
is joynt, and to some severall (1). 


Sect. 324. - 


Sect. 324. 
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IT TEM, quant un home * coile 
monstrer un feoffement fait a luy, 
ou un done en le taile, ou un lease pur 

terme de vie d’ascun terres ou tene- 

ments, la il dirra, per force de quel 

feoffement, done, ou leas, il fuit seisie, 
Sc. mes lou un voile pleade un leas ou 

| grant 


(1) [See Note 83f.] 


LSO, when a man will shew a 
feoffement made to him, ora 

gift in taile, or a lease for life of any 
lands or tenements, ther he shal say, 
by force of which feoffement, gift, 
or lease, he was seised, &c. but 
where one will plead a lease or grant 
made 


“en pledaunt added in L. and M. and 
Roh. 


Lib. 3. Cap.4. Of Tenants in Common. Sect. 324. 


grant fait a luy de chattel real ou per- 
sonal, la il dirra, per force de quel il 
Suit possesse, Etc. 

Pluis serra dit detenants encommon 


en le Chapter de Releases j ¢ Tenant 
per klegit. 


made to him of a chatell real or per. 
sonal, then he shal say, by force of 
which he was possessed, &e. | 

More shall be said of tenants in 
common in the Chapters of Releases 
and Tenant by Elegit. 


WL fuit seisir, Fc.”  Sceisin is a word of art, and in pleading is 

onely applied to a freehold at least, as fiossesse for distinction 
sake is to a chattell reall or personall. As if 3B. plead a feofement in 
fee, he concludeth, virtute cujua predict.’ B. fuit seisitus, Uc. But 


H 
j 


if 


if 
ETS: 
Fr? 


if he plead a lease for yeares, he pleadeth, virtute cujus fpradictua 
B. intravit,cé fuit inde fiossessionatus; and so of chattells personals, 
virtute cujus fuit inde fiossresionatus. 

And this holdeth not only in case of lands or tenements which 


lie in liverie, but also of rents, advowsons, commons, &cc. and other 
things that lie in grant, whereof a man hath an estate for life or 


inheritance. 


Also when a man pleads a lease for life, or any higher estate 
which passeth by liverie, he is not to plead any entrie, for heis in 
actuall seisin by the liverie it selfe. Otherwise it is of a lease for 
yeares, because there he is not actually possessed antill an entrie. 


Î ct confrmacions added in L.and M. and Roh. 
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